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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LIBERTY MUTUAL FIRE :
INSURANCE COMPANY : CIVIL ACTION

V. : NO. 15-cv-04365RAL

KAREN SKOROCHOD, et al.

MEMORANDUM OPINION

Background of the Dispute

The defendarg, the Estate of Robert D. Mills]r.,Robert D. Mills, Jr., and Cathy
Vaughn (the Estate”) havefiled a motion to compel a deposition of the plafist
claims adjustorwith attendant document production, and an extemef the dscovery
deadlineDoc. No. 32. The plaintiff, Liberty Mutual Fire lnsance Company (“Liberty
Mutual”) has opposed the motion. Doc. No. 33. Tis¢akEe filed a reply to Liberty
Mutual’s opposition. Doc. No. 35.

Robert D. Mills, Jr, 17,died onOctober 292012.Some of the details of the
accident thatausediisdeath are disputed, but the general outlines aa@& @&nough.
He and his friend, Anthony Skorochod, were drivingn ATV on a public street in the
Township of Plainfield, Pennsylvania, when Robhit his head on a downed tree. The
tree had been knocked down in a storm. Robert didhave a helmet on. He died a few
days later from the blow to his head.

TheEstate filed a complaint against Anthony Skorochtbetallegeddriver of the
ATV, and hs mother, Karen Skorochgtheallegedowner of the ATVjn the Court of
Common Pleas in Northampton County, Pennsylvahilaerty Mutual, the Skorochod’s

propertyinsurer, therfiled this declaratory action in federaistrict court, seeking to
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establish that it had no duty to defend or indemthie Skorochodd.iberty Mutual
named the Skorochoas defendantsas well as the Estatend Cathy Vaughn (Robert
Mills’mother).

The Estate’snotion to compel discovery is ripe for disposition.
1. Discussion

Liberty Mutualargueghatthe Estate is not entitled to the additional disryv
Its argument centers on the limited universe ofdaelevant to this declaratory
judgment action under the law of Pennsylvania. Ltipé&utual contends that unde
Pennsylvania law only the policy and the complaingé admissible evidence on the issue
of coverage. Doc. No. 33, at3l(citing toKvaerner Metals Div. of Kvaerner U.S,, Inc. v.
Commercial Union Ins. Co., 908 A.2d 888, 896 (Pa. 2006). Und@raerner theduty to
defend cannot be triggered by allegations outsidecdomplaintld. at 8. Liberty Mutual
also points out that the cases cited to by therddd@ts in support of their motion
involved claims of bad faith by an insuréd. at 4. Since there is nwad faith claim in
this case, Liberty Mutual argues, there is no b&sisleposing the claims adjustor or
receiving copies of the claims filelsl. Finally, Liberty Mutual notes that the discovery
defendants seek would “necessarily require disalesud information which is exempt
from discovery including the attorney client pragle, the work product privilege and
other protected areas . Id. at 4.

Perhaps anticipating the dispositive motion it imds to file, Liberty Mutual
argues thathe accidehis excluded from coverage under the policy beeatfalls
under theexclusionaryjanguage of Sectiail(1)(f). Doc. No. 33, at 2Sectionll(1)(f)
excludes losses arising out of the use of “motdricles or all other motorized land

conveyances . ..owned or operated by . .. aulied.” Doc. No. 321 at 2 (page
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reference is to ECF pagination) (Liberty Mutual iepkexclusion section)The
exclusionary language has an exception for a “miaéak land conveyance designed for
recreational use off public roads, not subject tmton vehicle registration and. (b)
Owned by an “insured” and not on an “insured logafi]” Doc. No. 321, at 3(ECF
pagination)Liberty Mutual contends that the ATV in this casasmnot excepted from
this general exclusiondrause it waen a public street at the time of the acciderdt, on
an “insured location[.]” Doc. No. 32, at 3(ECF pagination)Doc. No. 33, at 2Liberty
Mutual mentions thait intends to file a dispositive motion shortoc. No. 33, at 3.
The Estate’s position, perhaps anticipating itsagifjon to Liberty Mutual’s
promised motionis that the exclusion does not apply, because aaeption to the
motor vehicle exclusion for a “vehicle or conveyanmt subject to motor vehicle
registration which is: (a) used to se an “insured’s” residence[.poc. No. 321, at 3
(ECF pagination); Doc. No. 35, at2 As for its discovery motion hte Esate wants
unspecifieddocuments from Liberty Mutual’s claims filtepresumably, it wants a look
at the entire file and wants to depose the claims adjustor. Doc. IH0TBe Estate
argues that the “claims file is a unique, contengyaously prepared history of the
company’s handling of the claim. ..” Doc. No. 32 4.
Federal Rule of Civil Procedure 26(b)(ftyovides for discovergf
any nonprivileged matter that is relevant to any party&aim or defense and
proportional to the needs of the case, considettiregmportance of the issues at
stake in the action, the amount in controversy,fhgeies’ relative access to the
relevant information, the parties’'resources, tin@ortance of the discovery in
resolving the issues, and whether the burden oersp of the proposed
discovery outweighs its likely benefit.

Here, the Estate has not explained the relevanteeomaterials it seeks. Indeed, the

Estate has not clearly explainegactlywhat materials it seeksr expects to findThe



Estate’s initial memoranduiriocused on the supposed need to discover a
“‘contemporaneously prepared history of the company’s hengddf the claim.” Doc. No.
32, at 2Iln anopaquesentence, the Estate spakdts

burden showingdic] that the insurer lackedsic] and that factgic] objectively

reasonable basis in denying his olaiinsurer §ic] and that the insurer knew or

acted in reckless disregard of that fast] discussing the insurer’s view of the

claim and rationale for denying it. As a generaltteg such information is in fact

highly relevant and accordingly discovéia.
Doc. N0.32, at 2. The Estate then citemitwo bad faith case$aldi v. Paul Revere Life
Ins. Co., 224 F.R.D. 169 (E.D. Pa. 2004hdConsugar v. Nationwide Ins. Co. of Am.,
3:10CVv2084, 2011 WL 2360208 (M.D. Pa. June 9, 2084} there is no bad faith claim
in this caseAs a resultLiberty Mutual's handling of the claim is nat“fact . . . of
consequence in determining the action.” FederakRdiEvidence 401(b)t is not
relevant.

TheEstate’s reply memorandum seemsatmndon the argumenabed on bad
faith cases, antb acknowledge that the policy and the complaint dretivo focal
points of this litigation. Doc. No. 35, at2l The Estate then compares the allegations of
the complaint witithelanguage of the policgnd concludes that coverage is available
Doc. No. 35, at . While this may or may not be, ttegument does nbing toexplain
why the Estate needs the deposition of the claidjgsstor.

The Estate goes on to assert thah @y use extrinsic evidence to demonstrate
that theaccidentwas not excluded éim coveragéecause Anthony Skorochod was
“using the ATV with a wagon attached carrying itetosand from the home,” among

other facts. Doc. No. 35, at 3. This seems to beference to the exception from

exclusion for vehicles “used to service an ‘insusaesidence[.]” Doc. No. 32, at 3



(ECF pagination). Again, this argument doeshiong toexplain why the Estate needs
the deposition of the claims adjustor.

The Estate argues that Federal Rule of Civil Praced®3(b)(3)(ii) applies.
Thankfully, Rule 23 does not apply to this caseif@®ncerns class actions. This case is
not a class action. The Estate probably meantfer te Fed. R. Civ. Pro. 26(b)(3)(A),
which concens the scope of discovery of trial preparation miaie. The rule says that
parties cannot ordinarily discover “documents aaddible things that are prepared in
anticipation for trial by or for another party [ilding its insurer].1d. However, if the
materials are otherwise discoverable, a party me#gio the discovery if “the party
shows that it has substantial need for the matet@prepare its case and cannot,
without undue hardship, obtain their substantialigglent by other meansld. at &
(b)(3)(A)(i) and (ii).

Unfortunately the Estate makes no showing of eitisabstantial need” or of its
inability to obtain the materials it seekor their “substantial equivalent™without
undue hardship[.]id.; seeDoc. No. 35, at 4. The Estatetes that

Mr. Mills is no longer with us. We are unable toesi to him regarding his side of

the story as to defendant Anthony Skorochod’s el&nging story. The evidence

is buried in the claims file and there is no wanah get to that evidence withb
great hardship or other means.
Doc. No. 35, at 5The Estate has made no credible showing that theradesof Mr.
Mills’ testimonywill be remedied by rummaging through the claims.fi

Nor has he Estateexplainednhow information in the claims filenight actually

bear on the exclusionary language at issue indhse. One might speculate that withess

interviews were conducted by the claims adjustorgm insurance investigator, that

could have some bearing on the exclusions or exgeptfrom exalsioncontainedn



the policy.For instance, one might suppose that Anthony Skood¢ or some other fact
witnesses, wermterviewed about the uses of the ATV. Neverthelélsere is no
explication of such a notiom the Estate’s initial or reply memorda, much less a
showing of “substantial need” for withess statensentthe claims fileSee, e.g. McCann
v. Miller, CIV.A. 08-561, 2009 WL 1941206, at *2 (E.D. Pa. July 6, 200Xplaining
the showing necessary to obtain witness statemgegsared in aticipation of
litigation).

The deadline for completion of discovery, fixed lwithe consent of the parties
(see Doc. No. 30), is fast approaching. In lighttbe Estate’s failure to make the
requisite showing, | will deny the Estate’s motidNevertheles, a reading oficCann
convinces me that it would be in the interestsustice, expedition, and econor(see
Fed. R. Civ. Pro. o requiresome disclosuref witness statementsy Liberty Mutual |
find that requiring this does no violence to theportionality requirements of Rule
26(b)(2).

| will require that Liberty Mutuaidentify each witness statement that it (or any
representative of Liberty Mutual, or its insureds)s taken during the course of its
investigation and preparation for tkia this matter and in the related state case
Liberty Mutual must alsadentify the date the statement was taken, thestigator who
took the statement, the name of the witness, thedyeneral subject matter of the
statementFor each statemenltiberty Mutualwill also identify any privilege, such as
theattorneyclient privilege,or theattorney workproductdoctrine, that shields the

document from disclosure.



Liberty Mutual’s disclosure document shall complglwFed. R. Civ. Pro. 26(b)(5).
| will enter an appropriate order.

BY THE COURT:

_s/Richard A. Lloret
RICHARD A. LLORET
UNITED STATESMAGISTRATE JUDGE




