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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JENNIFER RYAN

Plaintiff, :
V. : No. 5:15v-05044

DELBERT SERVICES CORPORATION,

Defendant

MEMORANDUM OPINION
Defendants Motion to Dismiss or Compel Arbitration, ECF No. 5 -Denied

Joseph F. Leeson, Jr. September § 2016
United States District Judge

This case involves a dispute ovanether Defendant Delbert Service Corporation
violated federal or state law while attemptiogcollect on annternetpayday loarthatPlaintiff
Jennifer Ryarborrowed The matteat hand is whether Delbert magforceeither an arbitration
clause or dorum selection clause in the loan agreement to compel Ryan tosithait to
arbitration orbring her claims i different forum It may not.

l. Background

In 2012, Ryan obtained a payday loan for $2,525 oventkeenietfrom a company called
Western Sky Financial, LLE The loancame with a startlingly higimterest rate of 139.12%.
Aside fromtheinterestrate, thewritten loan agreemertas anumber of other unusutdaturesi|t
contains a forum selection and choicdav provisionthatprovides that the parties agreed to
submit to“the sole subject matter and personal jurisdiction of the Cheyenne River Sibak Tri
Court” and thathe agreement is govern&blely [by] the exclusive laws . . . of the Cheyenne
River Sioux Tribe [of the] Cheyenne River Indian Reservation.” If there mpas@ubt, he
agreement makes clear tliab other state or federal law or regulation shall apply to [the
agreement], its enforcement or interpretation.

! A copy of the loan agreement is attached as Exhibit Beiberts motion. While Ryardid notinclude a

copy of theagreement ¥th her complaintthe agreement forms the basis of this caeenedisputes its
authenticity,and both sides argue over the meaning and effect of its,teonitsmay be consided without
converting Delbets motion into one for summary judgmeeeln re Burlington Coat Factory Sec. Litigl14
F.3d 1410, 1426 (3d Cir. 1997)A] court may consider an undisputedly authentic document that a @efiend
attaches as an exhibit to a motion to dismiss if the pldmtthims are based on the docunigguotingin re
Donald J. Trump Casino Sec. Litifaj Mahal Litig, 7 F.3d 357, 368 n.9 (3cir. 1993))).
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The agreement also contains an arbitration clausepmdies td'any controversy or
claim between [Ryan] and Western Sky or the holder or servicer of the [loamjdimg any
claim based ofthe handing and servicing of [the borrowsdraccourit as well as'any issue
concerning the validity, enforceability, or scope of [the] loan or the Arlatratgreenent”
Picking up where the forum selection and choice of law provisions left off, theatidnitclause
provides that the arbitration “shall be conducted by the Cheyenne River Sioux Tilmal bly
an aithorized representative in accordance with its consumer dispute rules”—though the
agreement goes on to state that Ryan would have the right to select either titame
Arbitration Association or JAMS ttadminister the arbitratioff The clause goes da state that
“[t]he arbitrator will apply the laws of the Cheyenne River Sioux Tribal Naaad will not
apply “any law other than the law of the Cheyenne River Sioux Tribe of Indians.”

The explanation for these provisiasghatWestern Skyaccordingo the agreemenis
“a lender authorized by the laws of the Cheyenne River Sioux Tribal Nation amiiiue |
Commerce Clause of the Constitution of the United States of Anferica.

Ryan claims that the interest rate she is being charged violates Pennsylvahi# kEve
is not suing Western Sky. Rather, Ryan is targeting Delbert, which hasthespting to collect
on the loanSeeAm. Compl. 14. She claims that by attemptingcimlect on a loan that violates
Pennsylvania law—and by making false statements to her about her obligagpaytihe
loan—Delbert violated federal and state law.

Delbertcontendghat Ryammust arbitrate these clainBecause the arbitration clause
apgdies to“any controversy or claiRyan might have against not only Western Sky but also
“the holder or servicer” of the loan, including any claims based on “the handlingandrsy”
of Ryaris account, Delberissertgshat Ryan must arbitrate. Ryan cemds that this arbitration
clause is unenforceabfeyut because the clause provides that even disputestbeerdidity,
enforceability, or scope” of the arbitration agreement must be arbitratdserDebntends Ryan
must arbitrate that issue too. Evésome or all of Ryas claims are found to not be subject to
arbitration, Delbert claims that they cannot be brought here. Because of thgrieamens
forum selection clause, Delbert contends that the proper place fosRya@ms is the Cheyenne
River Sioux Tribal CourtAt the very least, Delbert assetfmt Ryan must exhaust that option
first before bringing her claims here because of the doctrittelwdl exhaustion.”

These arguments cover walbdden groud. Western Sky and itean services have
been subject to ‘&tream of private litigation and public enforcement actions” over hitgrest
payday loansSeeHayes v. Delbert Servs. Cor@11 F.3d 666, 669 (4th Cir. 201&) Hayes the
Fourth Circuit rejected each of the arguments that Delbert is making now to acioigl Ryars

2 As more than one court has observed, reconciling tasprovisions* presents aconundrum?’

SeeHayes v. Delbert Servs. Coy811 F.3d 666, 67@th Cir. 2016)quotingHeldt v. Payday Financial, LLC

12F. Supp. 3d 1170, 1191 (D.S.D. 2014)).

3 Initially, Ryan seemed to be of the belief that she could not challengatheeeability of the arbitration
clauseseePl’s Mem. Oppn 7 n.4, ECF No8, but she later urged the Court to follow the decisions of other courts
that have found Western Skyarbitration clause to be unenforceabkePI.'s Surreply, ECF No. 23.
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claims FollowingHayes these same arguments were rejected again b thid. SeeSmith v.
WesternSky Fin., LLECNo. 15-3639, 2016 WL 1212697 (E.D. Pa. Mar. 4, 2046peal
dismissed3d Cir. Apr. 19, 2016). Both courts concluded that éinstration clause is
unenforceable, and both courts concluded that neither the forum selection clause m the loa
agreement nor the doctrine of tribal exhaustion required the borrowers to bringaimes in
tribal court.SeeHayes 811 F.3d at 676 & n.Bmith 2016 WL 1212697, at *4-b.

Both opinions are well reasoned, and the Court adopts their reasoning here. However, one
topic thatHayesandSmithdiscussed in passingarrants a closer examinatiomhetherthis
Coutt maydetermine ifthearbitration clause is enforceable, or whether, under the terms of the
loan agreement, that & issughatRyanmustpresento an arbitratorSeeHayes 811 F.3d at
671 n.1;Smith 2016 WL 1212697, at *7.

Il. The Court may determine the validity of the arbitration clause because the
delegation provision in the loan agreement is unenforceable.

The notion that Ryan could be forced to arbitrate her contentioshiasnot bound by
the arbitration claus@ften referred to aa dispute overdrbitrability’) is counterintuitive, but in
effect it isno differentfrom the principle that a party who objects to a particular court’
jurisdiction must make that argument to tbatirt. Many arbitration organizations, such as the
American Arbitration Association, provide in their rules that an arbitra®ftha power to rule
on his or her own jurisdiction>”

But unlike judicial jurisdiction, arbitration is a matter of contrantj ao whether a
particularissuemust be arbitrated depends upon whether the two parties agreed to arbitrate it.
SeeFirst Options of Chi.Inc. v. Kaplan514 U.S. 938, 944 (1995). Because it would likely
surprise a party to learn that theyybe forcedo submit to arbitration even if they contend that
thearbitration clause is invaljd[c]ourts should not assume that the parties agreed to arbitrate
arbitrability unless there iglea[r] and unmistakabl[e¢vidence that they did sold. (alterations
in original) (quotingAT & T Techs. Inc. v. Commms Workers of Am475 U.S. 643, 649 (1986)).

The arbitration clause at issue here expressly provides that any disputthewalitlity,
enforceability, or scope of . . . the Arbitration agreemshdll ke resolved through arbitration.
Courts often find that when a written agreement contains one of thea#lesbelelegation
provisions, that amounts to clear and unmistakable evidence that the parties interitheg that
would arbitrate threshold disputeseothe arbitration clause’s own validitgee, e.gParnell v.

4 HaynesandSmithresolved the latter two arguments on slightly different grounddaimes—as in this

case—theplaintiff suedonly Delbert,not Western Skyand the court held th&telbert, as a thirgartyto the loan
agreementcould not enforce the forum selectionuda.See811 F.3d at 676 n.3. Delbert also could inebke the
tribal exhaustiomoctrinebecausét is not an Indiarowned entity, and the plaintiff claims involved only Delbést
efforts to collect on the loan, not the origination of the loan witht&esSky.ld. In Smith the plaintiff sued both
Delbert and Western Sky, so the court tadirectly confront the validity of the forum selection clause and the
merits of theribal exhaustion doctrindhe court rejected both after finding that there nagolorablebasis to
believethat the Cheyenne River Sioux Tribe would have jurisdiction over clédimshese See2016 WL 1212697,
at *4-5. Here Ryan has sued only Delbert, is® arguments would faiinder eithecourts approach.

° Am. Arbitration Assn, Consumer Arbitration Rulek? (Sept. 1, 2016), http://www.adr.occghsumer.
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CashCall, Inc,. 804 F.3d 1142, 1147 (11th Cir. 201A¥suming that isorrect® thatsuggests
that Ryarmust take her argumenébout tharbitration clauss validity to arbitration.

However, no arbitration agreement—including an agreement to arbitrate threshold
arbitrability disputes—maybe enforced if the agreement is invalid under “grounds [that] exist at
law or in equity for the revocation of any contra8€e9 U.S.C. § 2RentA-Center W,, Inc. v.
Jackson561 U.S. 63, 70 (2010)hat means that a party may challenge the validity of a
delegation provision like this one and will not be bound by it if the clause is unenforceable under
ordinarycontract lawprinciples SeeRentA-Center, 561 U.S. at 71-72. The key, however, is that
the party must show that the delegation provision itself is unenfor¢cealblgist that the
delegation provision is part of an arbitration cla(edarger contragtthatcannot be enforced
See idat72. This is so because a delegation provisidresed as amini-arbitration
agreemeritof its own id. at 85 (Stevens, J., dissenting), and under the Federal Arbitration Act,
“an arbitration provision is severable from the remainder of the cont&edid. at 7071
(majority opinion) (quotindBuckeye Check Cashing, Inc. v. Cardedib U.S. 440, 445
(2006)).

As the Fourth Circuit concluded Hayes thereis little question that theverall
arbitration clauseyhich contains the delegation provisiyunenforceable. According to the
loan agreement, the arbitrator who would hear Ryan’s claims would only “apply thefltves
Cheyenne River Sioux Tribal NationThat means that her claims against Delbert under the Fair
Debt Collection Practices AcdeeAm. Compl. 19 30-31, would automatically fail, and that
cannot be done. An arbitration clause that “purports to renounce wholesale the appbicatiy
federal law to [a plaintifE] federal claims . . . is simply unenforceabkeeHayes 811F.3d at
673-74. While parties have “the freedom to structure arbitration in the way they ¢ivdosa
can include imposing procedural requirements that may make it more difificalparty to
pursue a claimone party cannot prevent another “from dffesty vindicating her federal

6 An argument can be made that a delegation provision like this one, scattereflather contract

boilerplate, is not the sort t€lear and unmistakabilevidencehatFirst Optionsrequires While aparty who signs
a boilerplate contract generallydeemed to have assented to all the terms that lie witen thoséterms not

read or not understobd-that is not the case féunknown terms which are beyd the range of reasonable
expectatiorf. Restatment (Second) of Contracts § 211 cmts.(Anh. Law Inst. 1981)While parties are free to
make agreements witinusual or unreasonable term&rely pointing to them among paragraphs of boilerplate is
not enough to show that the other party in fact agreed to theeGermantown Mfg. Co. v. Rawlinso4B1 A.2d

138, 146 (PaSuper. Ct. 1985} The parties will not be found to have agreed to an abnormal allocation of risks
the only evidence thereof is arcanspicuous provision in the boilerplate of the standard Trfirst Options
recognized that agreementsattitratethreshold arbitrability disputesre “rather arcarieand something that parties
“often might not focus updrahead of timewhich is whythe Court required any party seeking to enforce such an
agreement to makereeightened showingproof by clear and unmistakable evidendbat the other party actually
agreed tat. Thatsuggests that a boilerplate delegation provision may nehbeghto make that showindhis is
notbecause delegation provision in a consumer contract would be inJiéléda termin a contract that is
unconscionable or against public policy, but ratierause a delegatigmovisionslippedinto the boilerplatenay

“not [be] part of the agreement” at éleeRestatement (Second) of Contracts § 21 I8ntA-Centey W., Inc. v.
Jackson561 U.S. 63, 68.1(2010)(observing that th&irst Optionsrule is not concerned with thedlidity of a
written agreement to arbitrate” but rather withhether [the agreement] was in fact agreed.to”
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statutory rights.’'ld. at 674 (quotinghm. Expres<€o. v. Italian Colors Rest133 S. Ct. 2304,
2311 (2013). This principle is &udge-made exception to the [Federal Arbitration Actfhich
“finds its origin in the desir® preventprospective waiver of a patsyright to pursue statutory
remedies! Am. Expres€o, 133 S. Ct. at 2310 (quotimditsubishi Motors Corp. v. Soler
ChryslerPlymouth, Inc.473 U.S. 614, 637 n.19 (1985)ere, under the guise of choosing the
law that would govern any arbitration proceedibgsveen the partiethearbitration clause
“flatly and categorically renouncel[s] the authority of the federalitgatto which it is and must
remain subject,effectively turning its choice of law clau&ato a choice of no law clause.”
Hayes 811 F.3d at 675. The inescapable conclusion is that this arbitration clause was not
intended to be “a just and efficient means of dispute resolubioihrather a mearito avoid
state and federal law and to game the entire systdat 676.

Hayesconvincingly demonstrates why the arbitration clause is unenforceabtaelatt
that the arbitration clause cannot be enforced does not necessarily mean tHagtimde
clause contained in the arbitration clause is unenforceable atwadirRentA-Center the
delegation provision must be severed from the arbitration provision and considered on its own
merits, free from any defect that may taint the larger arbitration clause omtih@ct@s a whole.
Unless tlere are grounds to find that the delegation provispacifically is invalid, it must be
enforced, which would mean that it should have been for an arbitrator to decide whether or not
thearbitrationclause is enforceabl8eeRentA-Center 561 U.S. at 74.

Ryan urges the Court to follow the reasonin&nofith which found the delegation
provision to be “equally illusoryasthe arbitration clausand refused to enforce®iSee2016
WL 1212697, at *7The Court agreeg\t first glance there would noseem to be any inherent
problem with requiring Ryan to argue the enforceability of the arbitratiasel an arbitrator.
Arbitrators are capable of resolving all sorts of disputes, including maftgreat importance
like claims under the federal clvights statutesseeHayes 811 F.3d at 674, and there is no
reason to believe that an arbitrator would not be competent to examine prec&détdagdisand

! Haynesrecognized the rule dentA-Center see811 F.3d at 671 n.butdid notgo on todiscusghe

validity of the delegation provision sepatgtéom the validity of the arbitration clause as a whole.

By specifically asking the Court follow Smith which refused to enforce the delegation provision, the
Court finds that Ryan haghallenged the degation provision specifically.SeeRentA-Center, 561 U.S. at 72.
SeeNotice of Suppl. Authority, ECF No. 25. Parnell, the Eleventh Circuiturned away a challenge to this same
arbitration clause because the plairtdhly challenge[d] the arbitration provision generabyd did not'challeng
the delegation provision directlySee804 F.3d at 11489. Curiously,Parnell described th&®entA-Centerrule as
a‘“pleading requiremehtand advisedhat if the plaintiff wished tahallenge the delegation provision, he needed to
“seek leave from thaistrict court to amend his complaint to reflect a proper challenge to theatietegrovisiort.
Seeid. However,RentA-Center“did not create a pleading rule whereby the plaintifistplead a separate and
distinct challenge to the arbitration clausedelegation claus&jn the complaintSeeBridge Fund Capital Corp. v.
Fastbucks Franchise Corps22 F.3d 996, 1001 (9th Cir. 201The topic ofarbitrationusually does not arise until
a defendant moves tmmpel arbitratiorafter the suit is filedsee9 U.S.C. 83, at which time thelaintiff may then
address the validity of the delegation clausabrief. SeeRentA-Center 561 U.S. at 73SinceParnell, the
Eleventh Circuihasclarified thatin fact it does not require a plaintiff to challengéedegation proigion in the
complaint, and that a plaintiff may do soan opposition to a motion to compel arbitratiS8eeParm v. Natl Bank
of Cal., N.A, No. 1512509, 2016 WL 4501661, at *3 n.1 (11th Cir. Aug. 29, 2016).
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the authoritiesdayesrelied upon to determine the validity of the arbitration clause. Theegurobl
is that under the loan agreement, the arbitrator would nafldaeedto rely on any of those
things.SeeSmith 2016 WL 1212697, at *7 [t practical terms, enforcing the delegation
provision would place an arbitrator in the impossible position of deciding the enfortyeatbili
the agreememithoutauthority to apply any applicable federal or state”[awhe arbitrator
would be expressly forbidden from relying on any federal or state law, which taarise
arbitrator could not ask whether the &idition clause-and itscompleteexclusion offederal
law—would violate the federal public policy against arbitration clauses tipatrat[e] .. . as a
prospective waiver of a paisyright to pursue statutory remedieS&eAm. Express Cp133 S.
Ct. at2310 (quotingMitsubishi Motors 473 U.S. at 613 n.19). Quite possibly, #nbitrator
would uphold the arbitration clause, because there would be no principle of federahldwgsta
in the way Enforcing the delegation clause wowdtfectivelyallow Delbert tosubvert éderal
public policy and deny Ryan the effective vindication of her federal statugmy before the
arbitration of heclaims even began.

The wholesale waiver of federal and state law thus dooms both the delegation provision
and the arbitration clause, but for different reas8esRentA-Center 561 U.S. at 74
(recognizing that the same arhtipon procedures that render an overall arbitration clause invalid
may also render a delegation provision invalltenapplied to that provisionjs applied to the
largerarbitration clausethe“choice of no law clause” wouldoteclude [Ryan] from effectively
vindicating her federal statutory rightsnder the Fair Debt Collection Practices AgeHayes
811 F.3d at 674 (quotirtgm. Express Cq.133 S. Ct. at 2311). As applied to the delegation
provision, it would peventRyan fromchallenging the validity ofan arbitration agreement
[that] forbid[s] the assertion of [her] statutory rightsgeid. at 675 (quotinghm. Express Cp.
133 S. Ct. at 2310gffectivelyallowing Delbertto insulatean unenforceablarbitrationclause
from attack.

Besides being invalid under federal lawe thelegation provision isnenforceable as a
matter of basic contract law principles. The deleggbimvision is obscured among ten
paragraphs of boilerplate that make up the arbitration clause, and the arbiteatsmtseIf is
only one part of the four pages of boilerplate in the loan agree@ecburse, boilerplate
consumer contracts routnely enforceable-modern commerce depends uposéeCarnival
Cruise Lines, Inc. v. Shyté99 U.S. 585, 600 (1991) (Stevens, J., dissenting)—and when a
“condition [is] reasonable [and] the notice adequédtee"term usually will benforced SeeKlar
v. H. & M. Parcel Room61 N.Y.S.2d 285, 293\(Y. App. Div. 1946) (Dore, J., dissenting),
aff’d, 73 N.E.2d 912N.Y. 1947).But that does not mean that any term a party stigyinto a
ream of boilerplate is enforceable, ahd delegation provision is beilplate at its most
pernicious. A person who takes out a payday loan would not expect that they mgypee sir
all of theirapplicable federal and state righdadthatthe person whwiill decidewhether or not
that arrangement is valulill be anarbitratorwho will apply only thdaw of theCheyenne River
Sioux Tribeof South Dakota. Even if the borrower read the delegation provision, the borrower
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would be unlikely taunderstand its full implications because they only become clear in light of
the interaction between the delegation provision, the arbitration clause, and theothaice
provision. Whether the delegation provisiomtligracterizeés unconscionablegeSalley v.

Option One Mortg. Corp925 A.2d 115, 119-20 (Pa. 2007), outside of the parte@<x|é of
assent, seeCurtis v. Ryder TRS Ina43 F. App’x 103, 105-07 (9th Cir. 2002), or an “unknown
term[] which [was] beyond the range of reasonable expentaseeRestaement (Second) of
Contracts § 211 cmt. f (Am. Law. Inst. 1981), it is unenforceable.

[l. Conclusion

The delegation provision in loan agreement is unenforceable, which means that the Court
can proceed to determine whether Delbert can enforce the arbitration clause aeldRy@npo
arbitrate her claims. AdayesandSmithconcluded, it cannot. Nor c@elbertrequire her to
litigate her claims in the Cheyenne River Sioux Tribal Court. Accordimbgihert’s Motion is
denied. An appramate order follows.

° Applying Pennsylvaniag approach may be appropriate because that is where Ryan lived when she

borrowed the loan and presently resides, and the parties have not presgtad@ating rules of contract
interpretatiorfrom the Cheyenne River Sioux Tribe or elsewh&exParnell, 804 F.3d at 1147. Regardless, this
conclusion is clear as a matter of basic contract principkesd.
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