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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

KENDALL C. RICHARDSON
Petitioner

V. , NO. 5-Cv-6362

SUPERINTENDENT KEVIN KAUFFMAN

THE DISTRICT ATTORNEY OF THE

COUNTY OF LEHIGH and

THE ATTORNEY GENERAL

OF THE STATE OF PENNSYLVANIA
Respondents.

OPINION
Report and Recommendation, ECF No. 32 Adopted

JOSEPHF. LEESON, JR. August 22, 2019
United States District Judge

INTRODUCTION

PetitionerKendall Richardson filed a petition for writ of habeas corpus pursuant to 28
U.S.C. 8§ 2254hallenging his state murdeonviction andife sentence Chief Magistrate Judge
Linda K. Caracappessued a Report and Recommendation (“R&Ehcluding that the habeas
claims are meritless and/or procedurally defaulteethardsorfiled objections to the R&R.
After de novo review, the R&R is adopted. For the reasons set forth below and in thehR&R, t
habeas corpus petition is denied and dismissed.
I. BACKGROUND

Thefactual and procedural background of this case has been discussedria prior
opinions and will not be repeated in detail hesee, e.g. Order, ECF No. 6R&Rs, ECF Nos.

11, 24; Opinions, ECF Nos. 16, 29. In sum, on June 1, 2009, Richardson was convicted
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following a jury trial in the Court of Common Pleas of Leh@bunty of firstdegree murder,
attempted homicide, robbery, and recklessly endangering another person. ldetemsesl to a
term of life imprisonment.The conviction and sentence were affirmed on direct appeal.
Richardsortimely sought relief undePennsylvania’s Post-Conviction Collateral Relief Act, 42
Pa. C.S. 88 9541-9551, (“PCRA"PCRArelief was denied and that decision vadfgmed on
appeal. Richardson timélfiled the instant petition for writ of habeas corpaising four
claims. While the above-captioned case was pending, Richardson filed a second PCRA petition,
which was dismissed by the state courts as untimely.
[I. STANDARD OF REVIEW

When objections to a report and recommendation have been filed under 28 U.S.C. §
636(b)(1)(C), the district court must make a de novo review of those portions of the report to
which specific objections are mad28 U.S.C. 8§ 636(b)(1)(Cgamplev. Diecks, 885 F.2d 1099,
1106 n.3 (3d Cir. 1989). “District Courts, however, are not required to make any separate
findings or conclusions when reviewing a Magistrate Judge’s recommendatioraender 28
U.S.C. § 636(b)."Hill v. Barnacle, 655 F. App’x. 142, 147 (3d Cir. 2016). The “court may
acceptreject, or modify, in whole or in part, the findings and recommendations” contained in
the report. 28 U.S.C. 8 636(b)(1)(C
V. ANALYSIS

Richardson objects to the factual summary in the R&RBuing that it is misleadindgsee

Obj. 1-4, ECF No. 37Significantly, e Magistrate Judge ¢& this summary directly from the

! See R&R 6-8 (explaining that because there was nothing in the state court record

indicating whether Richardson was given notice of the Pennsylvania Superids @eaision
denying his application for reargument until January 23, 2biHdate was used to determine
the timeliness of the instahaibeas petition
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PCRA opinion dated July 13, 2012ee R&R 1-3 (quoting PCRA OpnECF Nas. 10-5, 10-k

The factual summary is therefore presumed to be coree28 U.S.C. § 2254(e)(1) (stating

that “a determination of a factual issue made by a State court shall be presumed tedf¢. corr

After de novo review, the Court does not find the summary to be misleading, let alone erroneous.

See Gibbs v. Diguglielmo, No. 09-4766, 2015 U.S. Dist. LEXIS 1285, at *7-8 (E.D. Pa. Jan. 5,

2015) (“A petitioner faces a high hurdle in challenging the factual basispidorestate-court

decision rejecting a claim. The prisoner bears the burden of rebutting the stésefactral

findings by clear and convting evidence.”).Moreover,many ofthe allegedly misleading facts

cited by Richardsarsuch as whether the witness described the perpetrator during hertiest or

second interview with police, do not alter the Court’s determination on the habeas See

28 U.S.C. § 2254(d)(2) (providing that relief under § 2254 “shall not be granted with respect to

any claim that was adjudicated on the merits in State court proceedingstheladgidication of

the claim . . . resulted in a decision that was based on an unreasonable determittaeibascts

in light of the evidence presented in the State court proceedlragke v. Kauffman, No. 15-

520, 2016 U.S. Dist. LEXIS 9269, at *8 (E.D. Pa. Jan. 26, 2016) (holding that a “decision

adjudicated on the merits in a state court that is based on a factual determinatiohbeill no

overturned on factual grounds unless deemed to be objectively unreaéamtbhe of the

evidence presented in the stabeit proceeding”). This objection is therefore overruled.
Richardsorseparates hieemaining objections akeypertain to claim one, two, or three.

This Court has conducted de novo review of the state and federal court réetted®&R, and

2 See Locke, 2016 U.S. Dist. LEXIS 9269, at *8 (“[A]n unreasonable factual determination
occurs where a state court erroneously finds facts that lack any supportaodite”).

3 Certain state court records were reproduced and copies filed on the federal 8eeket.
ECF No. 10. The remaining state court records were mailed to the Gegire.g. ECF Nos. 22,
3
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all of Richardson’s objections, butrites separately only to address certfijections’? See Hill,
655 F. App’x.at147 (holding that dtrict courts are not required to make separate findings
conclusions when reviewing an R&R).

A. Richardson’s ineffectiveassistance claim regarding trial counsel’s failure to
object to the use of oubf-court statements at trial is procedurally defaulted.

The Magistrate Judge concludbat Richardson’s first claim, alleginige ineffective
assistance dfial counsefor failing to object to the use of out-oburt statements to refresh the
recollection of witnessess procedurally defaultet. See R&R 10-14. The R&R explains that
although PCRA counsel did not fully brief this issue, it was considered by the RéiRAand
rejected on the merits. However, becauses not raised on appeal to the Pennsylvania

Superior Court from the denial of PCRA relief, a failure whitdrtinez® does not excuse, the

28, 31, 33. Where possible, the Court refers to the fedec&kt entry All records have been
reviewed.
4 Not every objection to claims one and two are specifically discussed herein.
Richardson’s objections to claim three, which was denied on the merits, are aeparately
analyzed Any objections naspecifically addresseukereinare overruled for the reasons set forth
in the R&R.
5 In the habeas petition and supporting documents, Richardson alleged that thentgateme
were hearsay, that the reports were not adopted, not contemporaneously recorded, and
nonverbatim summarieand that the allegedly inconsistent statements lacked any indicia of
reliability. These arguments are consistent with the allegations raisedomotteePCRA
petition. Although thero se PCRA petition also asserted trial counsel’s ineffectivenass fo
failing to object to the testimony of Officer Torres regarding statements nyadelissa
Guzman that did not appear in his report, this argument was presentegrio $bpetitionas a
separate claim. This separate claim was @sed by PCRA coues$in the amended PCRA
petition and fully briefed.See Am. PCRA { 22(d), ECF No. 10-1; Mem. Supp. Am. PCRA 6,
ECF No. 103. The claim was specifically addressed by the PCRA caerERCA Opn. dated
July 13, 2012, at 9, 14, ECF Nos. 10-5,68l@&nd revewed by the Pennsylvania Superior Court,
see Commonwealth v. Richardson, No. 2204 EDA 2012, 2014 Pa. Super. Unpub. LEXIS 92, at
*20 (Sep. 26, 2014). The claim was not, however, raised in the federal habeas peaion.
R&R 11 n.5; ECF Nos. 1 and 7.
6 Martinez v. Ryan, 566 U.S. 1, 16 (2012)Where, under state law]aims of ineffective
assistance of trial counsel must be raised in an ingiaéw collateral proceeding, a procedural
default will not bar a federal habeas court from hearing a suladtaaim of ineffective
4
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claim is procedurally defdted. See R&R 14 (“Martinez can only excuse procedural default due
to ineffectiveassistance of appeals counsel during ‘intte@liew collateral proceedings.”
(quotingMartinez, 566 U.Sat 16)).

In his objections, Richards@mgues that the claim wast properly presented to the
PCRA court becaussunsel’s amended PCRA petition did ramse severaksueshe had
includedin the originalpro se petition and, also, PCRA counsel completely failed to brief the
claim.” See Objs. 5-7. Richardson contesithatbecause the claim was not properly presented,
the PCRA court should have required counsel to file a supplemental brief pursuant to Rules 902
and 905 of the Pennsylvania Rules of Criminal Procedure, but dicsemid. at 7-9.
Richardson asserts that this obstructed him from exhausting the claim onaappbeatuses his
procedural defaultSeeid. at 913.

Initially, the Court notes that thadlegederroneous application by a state court of its own

procedural rule “is not eognizable claim on habeasTillery v. Horn, 142 F. App’x 66, 68 (3d

Cir. 2005) (citingLewisv. Jeffers, 497 U.S. 764, 780 (1990)). Itis also not grounds to excuse

assistance at trial if, in the initiaéview collateral proceeding, there was no counsel or counsel
in that proceeding was ineffective”).
! As discussed in footnote &pra, the first habeas claim (that trial counsel was inéffec
for failing to object to the use of out-oburt statements to refresh the recollection of withesses)
did not include allegations relating to the testimony of Officer Torresdagpstatements made
by Melissa Guzman that did not appear in his report. Richardson’s late attamgtide this
issue 8 part of his argument supporting the first habeas claymaising it in his objections to
the R&R is inconsistent with his assertion that PCRA counsel was ineffective for failbrgefo
“Issue C,"see Objs. 5, because the claim involving Officer Torres and Melissa Guzman was
clearly identified in the amended PCRA petition as issue “d” and was fudligr Because
Richardson did not raise this claim in any previous federal court filings, desyitg advised
more than two and a half years prior that pursuant to Local Rule 72.1.1V(&stads and
evidence shall be presented to the United States Magistrate Judge, and thateseantsu
evidence shall not be raised after the filinghef Report and Recommendation if they could have
been presented to the United States Magistrate JuskgeOrder dated Dec. 22, 2015, ECF No.
2, any such federal habeas challenge is untinse§28 U.S.C. § 2244(d).
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procedural defaultSee Tuten v. Tennis, No. 06-1872, 2008 U.S. Dist. LEXIS 62386, at *11
(E.D. Pa. Aug. 13, 2008) (concluding that the habeas petitioner could not show cause for
procedurally defaulting his claims by asserting that the state court misapplieah ipsacedural
rules). The Court will nextonsider, as did the Magistrate Judge, whe®&RA counsel’s
ineffectiveness can excuB&chardson’rocedural defaulh not raising thdirst habeaglaim
on appeal from the PCRA court.

In Vaughter, the court faced a similar situation to that presented here and concluded that
the federal habeas claims were procedurally defaulieelVVaughter v. Lamas, No. 12-493,
2013 U.S. Dist. LEXIS 186367, at *18-23 (E.D. Pa. June 28, 2@d8pted by 2014 U.S. Dist.
LEXIS 38137, at *33 (E.D. Pa. Mar. 24, 2014). Vaughter alleged in his fecgdyahh petition
that PCRA counsel failed to include four claims in an amended PCRA petition tleataised
in the originalpro se petition. Before a decision on the amended PCRA petition was issued, the
petitioner filed goro se motion to have his counseled PCRA petition amended to add these
claims. But, in its final decision, the PCRA court only considered one of the additiainas cl
and found it to be meritless. On appeal, the petitioner argued that PCRA counseffecitvime
for failing to litigate additional claims raised in tpeo se petition. However, appellate counsel
did not raise or argue the underlying claims; instead, appellate counsesseied PCRA
counsel’s ineffectiveness for failing to litigate said claims. Due to the inaidduiefing, the
Pennsylvania Superior Court declined review of the claims. Because the claensoive
considered on appeal, tfederal habeas couwbncluded that they were procedurally defaulted.
The district courtletermined that PCRA counsel’s ineffieeness was not the ultimate cause of
the procedural default and tha]ny failings of Petitioner’s appellate PCRA counsel would not

gualify for theMartinez exception, which explicitly limited an excusable cause of procedural
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default to ineffective assistance of counsel at the initial stage of collatecaleplings.”See
Vaughter, 2014 U.S. Dist. LEXIS 38137, at *33-35 and n.8.

Unlike the petitioner invaughter, Richardson did nagven attempt to raigee underlying
claim or PCRA counsel’s ineffectiveness in the Pennsylvania Superior Gowas this failure
that caused the procedural defauste Vaughter, 2014 U.S. Dist. LEXIS 38137, at *34-35 n.8.
Such default cannot be excused\bgrtinez because the exception tBeurt created does not
apply to thaneffective assistance of appellate PCRA counSed.Martinez, 566 U.Sat 16,
Thomasv. Ferguson, No. 16-2484, 2017 U.S. Dist. LEXIS 114097, at *20-22 (E.D. Pa. July 20,
2017) (rejecting the habeas petitioner’s arguointleat the ineffective assistance of state{post
conviction appellate counsel could excuse procedural default Malénez). Accordingly, for
the reasons set forth in the R&R, the first habeas Elaimismissed and Richardson’s objections
in this regad are overruled.

B. Richardson’s habeas claim alleging trial court error and trial counsel’s

ineffectiveness regarding the use of a stun belt on Richardson during tried
procedurally defaulted.

8 In light of this Court’s duty to librally construgro se pleadingssee Hainesv. Kerner,

404 U.S. 519, 520 (1972), the Court has considered whether Richardson also asserted a violation
of the Confrontation Clause. He does not specifically raise this claim in hialfedbeas.
More importantly, he did not present such a claim to the state courts. Therefore, a Confrontati
Clause claim, if any, is procedurally defaulted and there is no basis to excudée &€ Wright
v. Wingard, No. 17-135, 2018 U.S. Dist. LEXIS 205117, at *47-48 (E.D. Pa. Nov. 30, 2018)
(recommending that the habeas petition be dismissed insofar as the Ctinfid@i@use claim
is procedurally defaulted for petitioner’s failure to present this claim tetttte court).See also
United Statesv. Owens, 484 U.S. 554, 558-59 (1988) (holding that the opportunity to cross-
examine a witness, as guaranteed by the Confrontation Clause, “is not denied \ithessa w
testifies as to his current belief but is unable to recollect the reason fbeliedit); Kentucky v.
Stincer, 482 U.S. 730, 739 (1987) (holding that “the Confrontation Clause guarantees only an
opportunity for effective crossxamination, not crossxamination that is effective in whatever
way, and to whatever extent, the defense might wish” (internal tiqpregamitted)).
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The Magistrate Judge concludes tRathardson’s claim regarding the use of a stun belt
at trial is procedurally defaulted because it was not raised until the seC&#d etition, which
was dismissed as untimelyee R&R 14-20. The R&R discusses whethilartinez can excuse
the default and explains, first, tHdartinez is inapplicable to claims of trial court error. The
Magistrate Judge furtheoncludes that because Richardson was not prejudiced by trial counsel’s
failure to object to the use of the stun bdig ineffectiveness claim cannot be excused by
Martinez. The Magistrate Judge reasons thatas standard practice in Lehigh County to allow
the Sherriff's Office to dictate that persons with Richardson’s chargasanstun belt, thahé
belt was never activatedndthatthere is no evidence the jury was aware of the stun belt under
Richardson’s clothinghatthe use of the stun belt impacted Richardsde@sion not to testify,
or thatRichardson could not participate in his trial. This, combined with the evidence of
Richardson’s guilt, led the Magistrate Judge to conclude that Richardson wasjuadiced by
counsel’s ineffectivenessiccordingly,Martinez did not excuse the procedural default.

Richardson’s objections regarding thebeas claimeveal that he misunderstood
portions of the Magistrate Judge’s reasoning, not that there was any erroxarmpites
Richardson contends that the Magistrate Judge “argued that it could only rén@esiujt belt]
claim under the second prongMértinez” See Objs. 14. However, the R&R, after outlining
both Martinez elements, states that it “must address the second prdngr thez at the outset”

See R&R 15 (emphasis added). Because Richardson could not satisfy the second éhement,
first elemenbf theMartinez analysis necessarily failed and there was no need for the Magistrate
Judge to then address the first element. In his objections, Richardson also nyisiaggests
thatthe Magistrate Judge determined thetause he signed a waiver expleg the

functionality of the stun belt, the waiver “somehow transcended the respapsibihial
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counsel’s obligation to provide effective assistance at trigd€’ Objs. 15. This suggestion
completely ignores the Magistrate Judge’s ineffectiveness anaBsR&R 18-20. Similarly,
Richardson’s objection that the Magistrate Judge, by referring to “propéramurbehavior,”
mistook his claim that the stun belt prevented him from effectively communicating witiselo
as claiming that he wasable to speak with members of the courtroom ignorellfugstrate
Judge’s finding that there was nothing to support “petititsjealleg[ation] that he could not
participate in his trial as a result of the stun belt uSe¢ R&R 19.

Richardson’s remaining objections, which genenadlgite to theViagistrate Judge’s
analysis and conclusions, are overruled for the reasons set forth in theSe&#&tso United
Satesv. Brantley, 342 F. App’'x 762, 768 (3d Cir. 2009) (holdiag direct appeahat althagh
the trial courterroneouslyailed toconduct an individualized assessment before determining that
the defendant would be restrained during trial and that the shackles may havesibdedwing
parts of the defendant’s testimony, the defendant whentitled to relief because the restraints
did not contribute to the verdict or undermine his testimagy}, denied Brantley v. United
Sates, 558 U.S. 1133 (20105 gmon v. Sirling, No. 8:13ev-01399-RBH, 2018 U.S. Dist.

LEXIS 168699, at *669 (DS.C. Sep. 30, 2018) (determining that the habeas petitioner’s
reliance orDeck v. Missouri, 544 U.S. 622 (2005), was misplaced insofdDesk was a direct
appeal issue as opposed to a procedurally defaulted ineffective assistanceself daum in

which the petitioner had to, but failed to, show a reasonable probability that, but for counsel’s
failure to object to the stun belt, the result of the proceedings would have beamntifféarris

v. Folino, 208 F. Supp. 3d 658, 663 (E.D. Pa. 2016) (explainingviagtinez concerned errors

by trial counsel, not errors by the trial court)pon de novo review, this Court agrees that given

thetestimony presented at trial, Richardson was not prejudicedumgebs ineffectiveneder
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failing to object to the use of the stun befee Massina v. Mahally, No. 16-2691, 2017 U.S.

Dist. LEXIS 64893, at *18-19 (E.D. Pa. Apr. 27, 2017) (concluding that becétisestrong
evidence of guiltthe § 2254 petitioner was not prejudiced by trial counsel’s failure to object to
his wearing a stun beltydopted by 2017 U.S. Dist. LEXIS 74894, at *1 (E.D. Pa. May 16,
2017)?

C. There is no basis for the issuance of a certificate of appealability.

“Under the Antiterrorism and Effective Death Penalty Act of 1996 (‘tAEDP&*circuit
justice or judge’ may issue a CQeéertificate of appealabilitypnly if the petitioner ‘has made a
substantial showing of the denial of a constitutional rightdmlin v. Britton, 448 F App’X
224, 227 (3d Cir. 2011) (citing 28 U.S.C. § 2253(c)Vhere a district court has rejected the
constitutional claims on the merits, . the petitioner must demonstrate that reasonable jurists
would find the district court’s assessment of the cartgtibal claims debatable or wrong.”
Sackv. McDanidl, 529 U.S. 473, 484 (2000). “When the district court denies a habeas petition
on procedural grounds without reaching the prisoner’s underlying constitutional &l @ OA
should issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and itatqtir
reason would find it debatable whether the district court was correct in itglprateuling.” 1d.

For the reasons set forth herein and in the R&R, Richardson has not made a substantial

o Richardson argues that the Commonwealth’s “case rested on the testimaimes$es

who gave inconsistent statement&&e Objs. 18. However, having reviewed the trial
transcripts, as well as the state court opinions findimg; alia, that the weight of the evidence
supported the verdict, hCourt finds tle evidenceonvincing. There were two eyewitnesses to
the murder, one of whom positively identified Richardson as the shooter. Two othes@stnes
heard gunshots and saw two individuals fleeing from theadréee crime scene. One of these
witnesseslsopositively identified Richardson. Although there were some inconsistencies in the
witnesses’ testimoniethe identifications were solid and the withesses generally corroborated
the testimony of the other witnesses.
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showing of the denial of a constitutional right or that jurists of reason would find itaddd&hat
the procedural rulings are correct, nor would jurists of reason find the Courssrass of the
claims debatable or wrong.
V. CONCLUSION

Afterde novo review, Richardson’s objections are overruled and the R&R is adopted in
its entirety. The third claim for relief in thpetition for writ of habeas corpus is denied on the
merits, while the remaining habeas claims are dismissed as procedurally defsiaitedez
does not excuse the procedural default on any cla@oause the failure to exhaust occurred
during appellate review of the PCRA decision

A separate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge
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