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UNITED STATES DISTRICT COURT
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TARA S. RABUFFQ
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V. . No.5:15v-06378
VCA, Inc.,

Defendant

MEMORANDUM OPINION

DefendantVCA'’s Motion for Summary Judgment, ECF No. 43 -Granted

Joseph F. Leeson, Jr. November 23, 2016
United States District Judge

Introduction

Plaintiff Tara Rabuffo, a veterinary surgeectgims that heemployer, Defendant VCA,
Inc., failed to reasonably accommodate her cervical disbitiigeby refusng to permit her to
return to work followingcervical disc surgery, constructively discharpedon account of this
disability, and discriminated agairtstr because she has a record of having cervical disc disease.
SeeAm. Compl., ECF No. 26/CA moves for summary judgment on each of these claims,
contending that it refused to permit Rabuffo to return to work not because of herlatisdca
condition but rather because of @tsncernthattwo, unrelatechealth conditions that Raldaf
has—namely,alatexallergy anda heartcondition—make it unsafe for her to woBecausehe
undisputed facts in this case show that VCA refused to permit Rabuffo to return to warkebeca
of its genuine concerns alitcher latex allergy and heardndition, and nobecause of any failure

to accommodate her cerviaikc conditionsummary judgment is warrantedVVCA'’s favor.
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I. Background

The following facts are undisputefieeDef.’s Facts, ECF No. 43-1; Pl.’'s Resp. Facts,
ECF No. 44.

VCA is aleading provider of pet health care servieath over 680 small animal
veternary hospitals throughout the United States and Caisdas Facts  1Rabuffois a
veterinarysurgeonld. § 2. In August 2009, Rabuffo became emplolygd/CA as a veterinary
surgeon at its Smoketown, Pennsylvania location ¥ acquiredthe veterinary hospitdibr
which Rabuffo had been workingl. § 5.

Rabuffohas cervical degenerative disc dise#sef 3.She also has a latex allergy, which
cawses her to havan anaphylactic reactiarmpon coming into contact with latelkl. In order to
combat the effects of the anaphylactic reactiRelyuffomust immediately be injected with
epinephrine, using an epinephrine plehn.

VCA accommodatetloth of these condition3.o accommodate her degenerative disc
disease, VCA provided Rabuffo with two technicians to assist her during surggerfes. The
technicians perforedradiographs on patientnd liftedor caried any animals over twentfive
poundsld. To accommodate her latex allergy, VCA provided Rabwitb latexfree gloves,
surgical scrubs, and maskd. 1 8. With these accommodatioRgbuffofelt that she was able to
perform all the essential functions of her jab.q 78.

Despitetheaccommodations for her latex allerdyowever Rabuffohad five
anaphylactic reactions to latex over aignth period, from September 2010 to March 2011,
while working at the Smoketowndation Id. 1 9.During threeof theseincidents, Rabtid’s
veterinary technicians injectéerwith anepinephrine pen after she faintédl.§ 10. During one

incident,Rabuffolost consciousness after she injected herself with thebpérveterinary



technician was present to inject her a second tidng. 11 In early 2011Rabuffds supervisor,
the Smoketown Hospital Manager, Melanie Anastos, aRBleddiffowhether she was seeing a
doctor about her latex allerghg. 113. According to RabuffAnastos seemed legitirtedy
concerned about her healtt.

In April 2011,Rabuffowas granted leave by VCA to have surgeryreather cervical
disc degenerationd.  14.Pursuant to the Family and Medical Leave AC1993(FMLA),
Rabuffo was entitled to twelve weeks of protected leave, whashtoexpire onJuly 5, 20111d.
VCA did not discourage Rabuffo from undenggithe cervical disc surgenyl. 1 16. Although
Rabuffds surgery was originally scheduled for April 13, 2011, it had to be rescheduled to April
20, 2011 pecause an abnormal cardiac EKG requimeidto beexamined by a cardiologidd.
19.

While Rabuffowas ou on leave for the surgergnastos learned that Rabuffiad told a
co-employee that the epinephrine injection she dseter latex allergy could be an issne
light of her newlydiscovered heart conditiofd. § 20. Rabuffo testified that AnastassSumed
that an epinjection under current citenstances could be lethahd kept asking over and over
the same question, daut be leth§ could it be lethal.’Id.  21. When asked #nastos seemed
concerned about whethRabuffocould die from taking aapinephrine injectiogiven her heart
condition,Rabuffotestifiedthat she didld. Rabuffo told Anastos that althougtecting
epinephrine would not pose a risklethality, she would need to receive more than iopection
in the event of any future allergic reactions becédeséneart medicatiowould reduce the
effectiveness of the epinephrind. 1 23.

VCA askedRabuffo to provide additional information from her doctor concerning

whether it was safe for h&y inject the epinephrine, given her heart conditimipre VCA was



willing to allow her to return to wotkd. I 24. In respons®abuffoprovided a note from her
cardiologist, dated May 25, 201statingthatRabuffowas“able to use her epinephrine pen for
any anaphylactic reactions which she may have during exposure to ldt€x25.

On June 6, 2011, Anastos s&abuffoa letter in which she wrote the following

Based on your recent doctor’s notes HR is requesting more information . . . . We
need notes from your doctors stating the following information:

- We understandhat you are allergic to latex[i] you need to use your epi pen
can you administer this yourself or do you need a coworker to do this for you?
Please have your doctor explain this in a note.

- In April prior to your surgery you mentioned that if you need to use your epi pen
it could hare a negative effect on your cardiac condition, specifically you stated it
may cause you to go into cardiac arrest. Is this still a concern?

- HR Needs to have this information before you can return to work. Any questions
please give me a call.

d. 1 26;DiMaria Aff. Ex. 19, ECF No. 43-4.

In response tédnastoss letter, Rabuffoobtained another note from her cardiologsted
June 10ld. 1 27. The cardiologist confirmed tHaabuffocoulduse arepinephrine pen, but
clarified that shécan administer it herself if her mental state is not compromised by allergic
response. Otherwise, a co-worker can administeldit.”

On June 28, Anastos sent amaH toVCA’'s Human Resource Manager, Wendy Jaros,
explaining her concern about Rabuffeafety at VCA: “[Ptior to Dr. Rabuffo’s leave she said

that if she were to get an epi injection she could die from it due to her heart condibamotl

! Rabuffo denies that she ever told Anastos that using the epinephrine pen coald have

negative impact on her headndition or could cause her to go into cardiac arrest. Pl.’s Resp.
Facts 1 26.



want to have an employee give her an injection that could possibly harm or killch&r292 In
response, Jaros adedAnastos that VCA could naiccommodate Rabuffo’s latex allergy unless
Rabuffocouldadminister theepinephrine pen herself, without the assistance of co-workers, as
VCA did not want to require other staff memberassumeesponsibity for treatingRabuffds
medical conditionld. T 31.

Jaros further advised Anastos that as an accommodation, VCA wouldRalagg#oon a
leave of absence until a determination could be made by VCA as to whether it ¢elyld sa
accommodatéer latex allergyld. I 32. Anastos responded tiRetbuffowas already on FMLA
leave {or her cervical disc degeneration surgelg) When asked by Jarogw Rabuffo’s use of
the epinephrine pen had become an issue now, Anastos explained:

The reason this has come up is that prior to her surgery Dr. Rabuffo had an EKG

& this showed some heart issues, her surgery was postponed for a few days and

when Dr. Rabuffo called me to talk to me she stated that she may not be able to

get any more epi injections becauscould Kill her. This statement started all the
concens. Her cardiologissaid in his note that she may give them herself unless

she passes out then she would need assistance.

Id. § 30.

On July 1, Rabuffs cervical discsurgeon provided a nostating thaRabuffocould
return to work on July 18, 201Wjth lifting and hours restrictionsd. § 33. Although Rabuffe
surgeon cleared her to return to work with restrictions, the inconsistent notes provided by
cardiologistleft unresolved the issue of whether Rabuffo could safely return togiaek her
latex allergy and heart conditioka.  35. Jaros thus advised Anastos that before Rabuffo could

return, VCA needed another doctor’s note addresshregher theepinephrinanjections were

safe giverRabuffds heart condition and whether she would be ablejéxt herselfld.

2 Again, Rabuffo denies that she told Anastos that use of epinephrine could Il .1ser.

Resp. Facts | 29.



On July 6 Anastossent a text messageRabuffoinforming her thaWCA’s human
resourceslepartment had additional questions altautlimitations and the interactiar
epinephrine with her heart conditidd. Y 36.Specifically, Anastos asked tHRabuffo’s doctor
provide further information about her heart conditahgther the use of trepinephrine pen
could harm her, andthetheranother person would netaladminister thepinephrine pefor
her.ld.

On July 8, Rabuffo’s cardiologist provided another note, this time stating only that
Rabuffocould inject herself witlepinephrineld. I 37.In contrast withhis June 10 note, he
omittedanymentionof the possibility ofRabuffds mental state being compromisedthather
co-workersmay needo inject her with thepinephrine peif that were tooccur. Id.? This note
also failed to providall of the informatiorthat Anastoshad requestedd. Further,none of the
cardiologist’snotes contained any mentiohthe fact that, aRabuffohadasserted to Anastos,
shewould now require two epinephrine shots instead of justidne.

On July 13, Anastos sent amrel to Jaros asking, “What happens when she has a latex
reaction & passes out & is unable to give herself an injectiwh?¥’39. On July 14Lisa
Hewlett VCA’s Area Supervisor, advisdthbuffothat VCA’s human resources department
“need[s] to make sure everything is very clear, because wewlant you hurting yourself. . . .
Your health is everyone’s first priority, so don’t worrid’ § 41.Hewlett toldRabuffothat the
human resources department would be seeking additional information and that Rabuffo could not
return to work until she had provided that informatilah § 42.

Also on July 14, VCA'Director of Human Resources, Mabeuse, began to address

the issue oRabuffds return to work by reaching out YWCA'’s Vice President of Risk

3 Rabuffo admitted that her cardiologist’'s July 8 note was inconsistent with hid@une

note.ld. 9 38



Managemety Angelica Barbosa, and VCA's imeuse counsel, Rachael Jelk.J 43.The
following day,Barbosa forwardetb Druse the Accident and Injury Report forms Rabuffo’s
previous anaphylactic reactions to latex at waak{ 44. Upon receipt of thesarms, Druse
further conferred with VCA's irthouse counsel, attorney Jetk. § 45.

On July 24 ,aspart of her investigatiolruse sent an-mail to Anastos, Hewlett, and
Susan Taylor, VCA’s Regional Manager, requesting information ddalouiffds latexallergy,
includingtheaccommodationthathadbeen madéor Rabuffo, how Rabuffo respontis contact
with latex,whethershe losesonsciousessand whether staff members ndednjectherwith
epinephrineld. 1 46.The next dayAnastos responded Rruse’s email by outlining the
accommodationthat had beemade forRabuffds latex allergy and describirtger previous
allergic reactiondd. § 47.

On July 27, Rabuffs attorneysent a letter t®ruseinforming herthatRabuffo’s
surgeon hadeleaseder to work with limited restrictions effectiviily 18and that Rabuffo had
notified Anastos that she intended to return to work on that date, but that Rabuffo still had not
been permitted to retur®ee idf49; DiMaria Aff. Ex. 8§ ECF No. 43-4. Rabuifs attorney
stated that Rabuffo was ready, willing, and able to perform the essentitbfisnof her job, and
hewarned that a prolonged mandated leave would be considered discrimibetioiy/Facts
49; DiMariaAff. Ex. 8.

On August 4Druse sent an-mail to Rabuffo’s attorney, advisinigim that his July 27
letter had been receivesid that VCA'’s inrhouse counsel would respond to his lefest.’s
Facts § 50. On August 1Rabuffo’s attornegent an anail to Drusereminding hethat he had

still not receivedh response to his July Btter.1d. 1 51.



Around this same time, VCA consulted with outside counsel concerning Rabuffo’s
situation andVCA'’s in-house counsel, attorney Jeck, continued to discuss Rabuff@misie.
Id. 17 52-53.

On August 16attorney Jeck sent anneail to Rabuffo’s attorneynforming himthat she
was looking into the situation and gathering information, and that she would résgusadetter
by August 191d. § 54.Between Augusl?7 and August 19leckhad numerous malil
communications with outside coungl.  55. On August 19, Rabuffo’s attorney wrotdéak
statingthatRabuffonow considered herself to have been “constructively discharlged'56.

No one at VCA ever tolRabuffothat her employment was terminated, threatened to
terminate her, or suggested she should re&ilgfi. 57. According t&®Rabuffq she felt she had no
choice but to resign because VCA did not allow her to return to work immediatelhafter
FMLA leave expied.Id.  59. Ribuffoalso felt she was treated in an intolerable manner because
VCA kept asking her for additional documents from her doctors, and telling hertithaske
already provided was insufficieritl. However,Rabuffoadmitted that she never indicated to
anyone at VCA that she would have felt compelled to resign if VCA did not immigdietiern
her to work.Id. 9 60.

On August 31Jecksent Rabuffo’s attorneg letter stating that VCA “has initiated the
interactive process to determine whether Dr. Rabuffo is capable of safelsnpegdhe
essential functions of her job with or without reasonable accommodadtioff.61;DiMaria Aff.
Ex. 39, ECF No. 43-5he also asketthat Rabuffgprovide further information abober latex
allergy and cervical discondition,andshe gated that “[a]s an interim reasonable
accommodation, Dr. Rabuffo will be placed on a personal leave until the interacivespis

completed. Def.’s Facts] 61; DiMaria Aff.Ex. 39.



Neither Rabtfo nor her attorney respondedXeck’s letteior sent VCA any additional
information regarding her condition or her ability to safely perform the eakamnictions of her
job with or without a reasonable accommodatet.’s Facts  62.

In August2011, Rabuffo timely filed charges with the Pennsylvania Human Rights
Commission (PHRC) and the Equal Employment Opportunity Commission (EEOC)gDhein
pendency of the PHRC proceedings, Rabuffo withdrew her action from the PHRCritodiide
the preent action. Shallegesthat VCA violated the ADA and PHRBy failing to reasonably
accommodate her cerviadilsc condition, constructively discharging her on the basis of this
condition, andliscriminatng against her on the basis of her latex alléagd her record of
having disabilitied (or because VCA regarded hertesving disabilities® SeeAm. Compl.

[I'l.  Standard of Review— Summary Judgment

Summary judgment is appropriate if the moving party “shows that there ennong
dispute as to any material faetthat is, that no reasonable jury could return a verdict for the
nonmoving party—and that “the movant is entitled to judgment as a mattwof Fed. R. Civ.
P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The parties must support
their respective contentions either by “citing to particular parts of materitiie record” or by
“showing that the materials cited do mstablish the absence or presence of a genuine dispute,

or that an adverse party cannot produce admissible evidence to support the fact.” ked®R. C

4 Rabuffo’s “latexrelated disability discrimination” claim waksmissed byhe Court,

upon VCA'’s motion, forfailure to exhaust administrative remedigeeMemaandum & Order,
August 8, 2016, ECF Nos. 38, 39.

> With respect to her recomf-disability claim, Rabuffo acknowledges thatenadence
exists that the PHRC ewvmvestigated whether sheas discriminatedgainst because she had a
record of disability and that she nevaised that claim in the PHRGeeDef.’s Facts  74.

6 VCA states that during Rabuffo’s deposition, her attorney advised that Rabudfo is
pursuing a claim for “regarded as” disability discrimination and that shehsgnaiving that

claim from her Amended Complaint.



56(c)(1). When the party moving for summary judgment does not bear the burden of proof at
trial, thatparty thus has the choice to either “produce evidence negating an essential element o
the nonmoving party’s case, or . . . show that the nonmoving party does not have enough
evidence of an essential element of its claim or defense to carry its ultimeés lod persuasion
at trial.” Nissan Fire & Marine Ins. Co. v. Fritz Co210 F.3d 1099, 1106 (9th Cir. 2000). A
party choosing the latter option may not simply make a “conclusory assédidhé nonmoving
party has no evidenceWisniewski v. Johns-Manville Cor®12 F.2d 81, 84 n.2 (3d Cir. 1987)
(quotingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986) (Brennan, J., dissenting)). Instead,
the moving party must “affirmatively show the absence of evidence in the recdidlti nay
require the moving party to depose the nonmoving party’s witnesses or to establish the
inadequacy of documentary evidence,” or, “[i]f there is literally no evidendeiretord, the
moving party may demonstrate this by reviewing for the court the admissiterspgatoies
and other exchanges between the parties that are in the rédord.”
IV. Analysis
A. VCA is entitled to summary judgment on Rabuffo’s failure to accommodag claims.
Title | of the Americans with Disabilities Actf 1990(ADA) providesthat “[n]o covered
entity shall discriminate against a qualified individual on the basis of disabd@yJ.S.C. 8§
12112(a). A “qualified individual” is defined as “an individual who, with or without reasonable
accommodation, can perform the essential functions of the employment position lthat suc
individual holds or desiresltl. § 12111(8). Accordinglyotestablish a prima facie case of
discrimination under the ADA, a plaintiff must show (1) she is a disabled perdun thi¢
meaning of the ADA; (2) she is otherwise qualified to perform the essentiabiuscf the job,

with or without reasonable accommodations by the employer; antdg3)es suffered an

10



otherwise adverse employment decision essalt of discriminationWilliams v. Phila Hous.
Auth. Police Dep’t 380 F.3d 751, 761 (3d Cir. 2004) (quotifaylor v. Phoenixville Sch. Dist.
184 F.3d 296, 306 (3d Cir. 1999)).

A failure to makeeasonable accommodatiassone type of adverse employment
decision Id. In this respect, the ADA specifically providést one way an employean engage
in unlawful discrimination under the statute is by

(A) not making reasonable accommodations to the known physical or mental

limitations of an otherwise qualified individual with a disabildyho is an

applicant or employee, unless such covered entity can demonstrate that the
accommodation would impose an undue hardship on the operation of the business
of such covered entity; or

(B) denying employment opportunities to a job applicant or eyaglavho is an

otherwise qualified individual with a disability, if such denial is based on the need

of such covered entity to make reasonable accommodation to the physical or
mental impairments of the employee or applicant.
42 U.S.C. § 12112(b)(5)(A)B). In short, “[t]he Act requires preferences in the faim
‘reasonable accommodatiortbat are needed for those with disabilities to obtairs#mee
workplace opportunities that those without disabilities automatically enjb$.” Airways, Inc.
v. Barnett 535 U.S. 391, 397 (2002).

“I'n handling a disabled employee’s request for a reasonable accommaodation, ‘both

parties [employers and employees] have a duty to assist in the searchrépriappreasonable

accommodation and to act in good faith™ throwghat is commonly called tHenteractive
process. SeeHohider v. United Parcel Serv., In&74 F.3d 169, 187 (3d Cir. 200@)teration
in original) (quotingTaylor, 184 F.3d at 3)2An employer that fails to engage in the interactive

process to search for a reasonable accommodation may be liable under thetAddniployee

can show that:

11



1) the employer knew about the employee’s disability; 2) the employee tedjues
accommodations or assistance for his or her disability; 3) the employer did not
make agood faith effort to assist the employee in seeking accommodations; and

4) the employee could have been reasonably accommodated but for the

employer’s lack of good faith.
See Taylar184 F.3d at 319-20.

Rabuffds claims of discriminatiomare basegolelyon her cervical disc condition, not her
latex allergy (As noted above, although it is undisputed that Rabuffo also has a latex allergy, the
Court previously dismissed Rabuffo’s claims that VCA discriminated agagémn®n the basis of
that condition because she failed to exhaust her administrative remBdilsfjo contends that,
following her cervical dissurgery, she askdd return to work withrestrictionsas a reasonable
accommodatiofor hercervicaldisc condition, but VCA failed to provide this or any other
reasonablaccommodation and failed participate ingood faith inthe interactive process to
search for a reasonable accommodation.

VCA, on the other hand, contertigit it accommodateldabuffo’s cervicatliscdisability
after her surgery by permitting her to remain on leave after her Fidavelexpired on July 5.
Further, VCA contends that Rabuffo’s proposed accommodation—returning her to wask—
unreasonablbecause VCA “was still engaging in a separate interactive @tceketermine
whether [shelvas capable of safely performing the essential functions of her job due to her

severe latex allergy and heart condition.” Def.’s Br. Supp. Mot. 23, ECF No. 43-7. Aggtodi

VCA, its refusal to permit Rabuffo to return to work was based on its con@tatiag both to

! Pennsylvania courts generally interpret the PHRA in accordance sviddiral

counterpartsSee Kelly v. Drexel Uniy94 F.3d 102, 104 (3d Cir. 1996). The PHRA is to be
interpreted “as identical to federal adiscrimination laws except where theresasnething
specifically different in its language” justifying different treatméfdgleman v. Mercy Hosp.

Inc., 283 F.3d 561, 567 (3d Cir. 2002). As there are no such differences in this case, the Court
will interpret the PHRA “as applying identically this case and governed by the same set of
precedents” as the AD/Aee id.

12



her safety and to the fact that another VCA employee might have to admanigemephrine

shot that could harm hdd. at 24. VCA contends that it could not reasonably return Rabuffo to
work until it was satisfied that sheould safelydo so, and/CA was“unwilling to have another
VCA employee admmister an injection to [Rabuffo] that could harm (or even kill)"higk. at 25.

Rabuffo respondthat VCA’s “purported ‘safety’ concernabout hetatex allergyand
heart condition cannaeasonably be believetbr two reasons. Pl.’s Br. Opp’'n 6, ECF No. 44-1.

First, $1e contends that VCA had beerll aware of hefatex allergy and use of
epinephrine sincthe summerof 2010, prior to her first allergic reaction in the workplace, and
had neveexpressed concerns about her safethe workplace untihftershe went on leave for
cervical disc surgeryshe recallshat inthesumme of 2010 she conducted a workshograin
VCA's stdf and management on how administertheepinephringento herin the event she
could not do so. She obsenteatmembers of the VCA staff successfully responded to her
latex-exposure incidents in late 2010 and early 2011, and no one at VCA ever expressed concern
or discomfort with this procedure.

Second, Rabuffo contends that VCA'’s “conduct in stalling [her] return to work lack
believability; particularly in view of the fact thahe promptly responded to each of VCA'’s
requests for information concerning her use of the epinephrinédo@n 9. In particular, she
points out that following VCA'’s July 6, 2011 request for further information about her use of t
epinephrine pen, she provided a note from her cardiologist only two days later, but did not
receive a substantive response from VCA until August 31, 2011, at which point Rabuffo had

already informed VCA that she considered herself to be constructively diedfidrarther, in

8 Rabuffo contends that by August 19, 2011—the date on which she informed VCA that
she considered herself to be constructively discharged—she had been out of work fiandifty
days since the date she was cleared to fully return to work. This figure is basectontéstion

13



Rabuffds view, the record shows that VCA never conducted an internal investigation as to
whether Rabuffo’s latex allergy and heeonhdition could pose a safety risk. For these reasons,
Rabuffo contends that a finder of fact “may reasonably choose to disbelieves\&t#culated
reason for refusing to return [Rabuffo] to employmeld.’at 13.

As the above discussion reveals, the parties’ contentions in this case focus not on
Rabuffo’s cervicatliscdisability and reasonable accommodations for that disability, but rather
on Rabuffo’s latexallergyand heart condition, and whether a jury could disbelieve ¥CA’
contention that its concerns about those conditigere the reasofor delayingherreturn to
work. If VCA’s concerrs about Rabuffo’s latex aller@nd heart conditioweregenuine, then
permitting Rabuffo to return to work despite those unresolved concerns would not be a
reasonable accommodation for any limitations caused by Rabuffo’s cergcalatidition.
Likewise, if VCA’s concerns were genuine, then its decision to delay Rabuffo’s return ko wor
was not “based on the need . . ntake reasorde accommodation” for her cervical disk
condition.See42 U.S.C. § 12112(b)(5)(AB).° As set forth above, however, Rabuffo contends
that VCA's statd concerns about her latex allergyd heart conditiowere merely a pretext for

its discriminationon the basis of her cervical disc conditiBecause Rabuffs case turns on

that on May 20, 2011, her surgeon cleared her to return for office consults, butgesies.

Pl.’s Resp. Facts 11 137-40. However, VCA points outitbatirgeon stated in a note on that
datethat Rabuffo “cannot return to work at this tim8geDef.’s Reply 1. In any event, it is
undisputedhata few days latepn May 26, 2011, Rabuffo’s surgeon authored a note permitting
herto return to work with restriction§ee idBut he then authoremhothernote less than a

month later, on June 1dtatingthat Rabuffo couldhotreturn to work at that tim&eed.
Ultimately, the parties agree that in a July 1 note, her surgeon cleared hek teithor
restrictions beginning on July 18, 2011. Counting from that date, approximately one month
elapsed before Rabuffo’s counsel submitted his letter asserting that dheehazbnstructively
discharged.

o Again, the question of whether VCA reasonably accommodagtimitations caused

by Rabuffo’s latex allergyr otherwise discriminated against her on the basis of that condition
not before the Court.

14



VCA'’s intent, hercase more closely resembles a disparate treatmenttblama failureto-
accommodate claim, the latter of which generally does not take into considaramployer’s
intent. SeeSolomon v. Sch. Dist. of Philadelph&2 F. Supp. 2d 766, 777-78 (E.D. Pa. 2012)
(“An employer need not have been motivated by discriminatory animus in falmeg$onably
accommodate an employeel).a disparate treatment alaiby contrastpnce theplaintiff has
made a prima facie casedisability discrimination the burden shifts to the defendant to
articulate a legitimate, nediscriminatory reason for the adverse employment action aice, o
the defendant has provided such a justification, the burden then shifts back to thé falaintif
demonstrate thdhestated reason is a neepretext for discriminatiorBeeShaner v. Synthes
204 F.3d 494, 500 (3d Cir. 2000).

Here, assuming Rabuff@h established a prima faciase of disability discriminatiof?,
VCA has articulated a legitimate, nondiscriminatory reason for refusipermit Rabuffo to
return to work—namely, its concerns abbat latex allergy and hearbndition.Rabuffqg
however, has failed to satisfy her burden of adducing sufficient evidence fgrta ponclude
that this explanation igretextual. Rathethe undisputed facts of this case show that VCA was
genuinely concerned about Rabuffo’s latélergyand heartondition and that these concerns

were the reasoWCA refusedto permit Rabuffo to return to work.As set forth above, Rabuffo

10 Barring an employee from returning to work canstdute an adverse employment

decision, which is the third element opama faciecase of disability discriminatiorbee

Solomon v. Sch. Dist. of Philadelph&B2 F. Supp. 2d 766, 781 (E.D. Pa. 201R)4iling to

makea reasonable accommodationmsaaverse employment decision, it would appear that
barring an employee from returning to work unless she could do so without accommodations—
which, functionally, appears to us to be the logical equivalent of the formeuld similaly

qualify as such an &on.”).

1 Thequestion of whether VCA'’s concerns were justified or whether VCA appropriatel
addressed these concerns is not at issue in the Court’s analysis of whethstatieelsconcerns

were pretextualSee Fuentes v. Perskig2 F.3d 759, 765 (3d Cir. 1994) (“To discredit the
employer’s proffered reason . . . the plaintiff cannot simply show that the egnglagcision

15



acknowledges that Anastos askeatabout her latex allergy in early 2011, prior to Ri&dia
cervical discsurgery, and that Anastappeared to Rabuffo to Hegitimately concerned about
her healthRabuffo also acknowledges that while she was on leave for surgery, Anasted lear
that theepinephrine injections could be dangerous given Rabuidy-discovered heart
condition andhatAnastos seemed concerned about whetheparephrinenjection could be
fatal This fact, in particular, explains why and how VCA'’s concerns about Rabuffots late
allergy increased after Rabuffo went on leave for surgeapuffo also acknowledges that XC
engaged in numerous internal communications in June and July 2011 cogd¢emiatex
allergy and heartondition.Thesenternalcommunicationgreconsistent with VCA'’s
statements to Rabuffo and show that VCA was genuinely concerned about Rdatdfo’s
allergy and heartondition. In short, from May through August 2011, A/€@&peatedlyand
clearlycommunicated to Rabuffo its conceatsout her latex allergy and heaandition and
discussed these same concenternally. There is10 evidence in theecordfrom which a jury
could concludehat these concerns werengrepretext to conceal VCA's intention to
discriminate against Rabuffo on the basis of her cerdisalconditionVCA is therefore
entitled to summary judgment on Rabuffdisability discrimination &ims, whether they are
construedas failure to accommodate claims or disparate treatment claims.
B. VCA is entitled to summary judgment on Rabuffo’s constructive égschargeclaims.

A constructive discharge occurs when an “empléy@wingly permifs] conditions of
discrimination in employment so intolerable that a reasonable person subject tedhlein

resign.”Goss v. Exxon Office Sys. Co47 F.2d 885, 887 (3d Cir. 1984). “[N]o finding of a

was wrong or mistaken, sintee factual dispute at issue is whether discriminatory animus
motivated the employer, not whether graployer is wiseshrewd, prudent, or competent.”).
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specific intent on the part of the employer to bring about a discharge is requitteel for t
application of the constructive discharge doctrine.’at 888.

Rabuffo claims that VCA's failure to accommodate her cendsd condition resulted in
her constructive discharge. Howevier, the reaons stated above, Rabuffo has failed to adduce
any evidence that VCA permitted “conditioofsdiscrimination in employmetbn the basis of
that condition, let alone conditions “so intolerable that a reasonable person sultjent teduld
resign.”Seed. VCA is therefore entitled to summary judgment on Rabuffo’s constructive
discharge claims.

C. VCA is entitled to summary judgment on Rabuffo’srecord-of-disability claim.

Rabuffoalso allegesn the alternativethat VCA discriminated against her because she
had a “record of” disabilityt/CA contends that this claim fails as a matter of law because
Rabuffo failed to exhaust her administrative remedies with respect to this Rimffo
acknowledges that she didt raise this claim before the PHRAccordingly, it is undisputed
that Rabuffo failed to exhaust her administrative remedies, and VCA is ettigedmary
judgment with respect to this claim.

V. Conclusion
For the reasons set forth above, VCA is entitled to summary judgment on each of

Rabuffo’s claims. A separate order follows.

BY THE COURT:

[s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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