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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TRACIE BARNES,
Plaintiff, :. CIVIL ACTION NO. 16-214
V.

JOHN BROWN, NORTHAMPTON
COUNTY, and LUIS CAMPQS,

Defendants.

MEMORANDUM OPINION

Smith, J. SeptembeR6, 2016
The First Amendment prohibitpublic employers from taking adverse employment
actions against an employee in retaliation for engaging in protected spdezlemployee was
speaking as a citizen, rather than pursuant to official job duties. The plaiftiffpar county
human resowes directar asserts claims against her employer under 42 U.S.C. § fb883
violations of her rights under the First and Fourteenth Amendments, the Pennsylvania
Whistleblower Law, 42 PaC.S.8 1421, and Pennsylvania common lahe contends théter
empoyer forced her to resign in retaliation for reporting a matter of public coneemamely,
alleged noncompliance with federal immigration lawip the chain of command. The
defendants moved to dismiss these claims, assertingriteatalia, the plaintifffailed to state a
claim for a First Amendment violation because she did not speak as a citizen whgrodieel re
the alleged noncompliance. The court has reviewed the patleshissions and the applicable
record and will grant the motion for summaryguaent Becausehe plaintiff spokepursuant to
her duties as a public employee, rather tsa citizen,the First Amendment did not protdwetr

speech regarding the noncompliance.
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The plaintiffs remaining claims arise under state Jamdthe court delnes to exercise
supplemental jurisdiction over these claim&s such, the court wiklsodismiss the remaining
state law claimsvithout prejudice.

l. PROCEDURAL HISTORY

On January 15, 201@yracie Barneg“Barne$) initiated this action by filing a complaint
against Northampton Countf/the County), County ExecutiveJohn Brown (“Brown”), and
Director of AdministratiorLuis Campos (“Campos”). Doc. No. 1. In the complaint, Barnes first
asserts a constitutional alaiunder 42 U.S.C. § 1983, alleging that the defendants terminated her
for her statements voicing her concerns about the Cauotynpliance with federal immigration
law in violation of the First AmendmenComplaint at 78. For her second clainBarnes aserts
that the defendants violated the Pennsylvania Whistleblower Law by terrginagin for
reporting misconduct and improper policiedd. at 9. Regarding her final claimBarnes
contendghat her retaliatory terminatiomas wrongful andiolated Pennsylvania public policy.
Id. at 910. For her requested relief, Barnes segkey alia, compensatory damages, punitive
damages, injunctive relief, and attornefees and costdd. at 10.

On March 18, 2016, the defendants filed a motion to disthesssomplaint under Rule
12(b)(6) of the Federal Rules of Civil Procedure, contending thaBdfjess speech was not
protected by the First Amendment, (2) her speech did not involve a good faith reporteobmwast
wrongdoing as required by the Pennsylvanaistieblower Law, and (3) her termination did not

violate a clear mandate of public polityDoc. No. 5. In response to the motion to dismiss,

! The defendants also claimed that Brown and Campos were entitled to qualifiedity and the court should
dismiss the claim for punitive damageSeeBrief in Supp. of Mot. to Dismiss P& Compl. at 5, 147, Doc. No. 5
1.



Barnes filed an amended complaimt April 1, 2016 Doc. No. 7. The defendants then filed a
motion to dismiss the amended complaint on April 14, 20D&c. No. 8.

On April 15, 2016, this court helah initial pretrial conference. Noting that the vitality
of Barness federal claim, as the only claim anchoring this ¢eustiginal jurisdiction, would
likely be forumdeterminative, the court orderdiehited discovery restricted to the issue of
whether Barnes made her statements about the Csurynpliance pursuant to her official
duties as Director of Human Resources. The court then entered the’ painieproposed
discovery order with respect to this issue on April 22, 2016. Order, Doc. No. 11. The court also
denied the defendants’ motiottsdismiss as moa@nd without prejudice to raising the issues in a
forthcoming motion for summary judgmenOrder,Doc. No. 12. Afterthe parties conducted
limited discovery on th abovereferencedissue, the defendants filed the present motion for
partial summary judgment as to Barrse&irst Amendment retaliation claim on July 29, 2016.
Doc. No. 15. Barnes filed an opposition to the motion on August 11, 2066. No. 16 The
defendants filed a reply to her response on August 22, 2016. Doc. No. 17.

. FACTUAL BACKGROUND

For the purposes of setting up the analysis as to whether Barnes made thenssade
issue pursuant to her official duties, the following facts are recited aéeing the summary
judgment record in the light most favorable to BarnBsown, the County Eecutive appointed
Barnesas the County’s Director of Human Resources on March P015. Defendats’

Statement of Undisputed Material FactBéfs.’ Facts) at{ 1, Doc. No. 152; Plaintiff's Resp

2 Although the amended complaint contained modified allegations, rée thuses of action remained the same.
SeeAmended Compl. at-10, Doc. No. 7.

% The motion to dismiss coriteed the three primary arguments from the original moti®eeBrief in Supp. of

Defs! Mot. to Dismiss Pls Am. Compl. at €0, Doc. No. 8. The defendants also asserted that the court should
dismiss the original capacity claims against Brown and Campos becausestieeyuplicative of the claims against
the County, and that the court should dismiss the claim for punitive damdgas2G21.
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and CountefStatement of Additional Facts to DéfStatement of Undisputed Material Facts at
1, Doc. No. 161.% At the time,Camposwasthe Countys Director of Administration, andllen
was the County Deputy Director of Administration. Def Facts afff 3334; Pl.'s Resp. at 1
33, 34. Northampton County Council approved Baseppointment on January 22, 2015
Defs.” Facts af 2 Pl.'s Resp. at 1,2nd she began workinfpr the County on March 10, 2015.
Defs! Factsat| 11, Pl's Resp. at T 11.

According to the County Administrative Code, the Director of Human Resources
reports directly to the County Executive, andufiimately accountable for the human resources
functions of the County. Defs.” Factsat § 6; PI's Resp at | 6 Pl.'s Facts at .6 Article I,
Section 2.03 of the Code says thHfilhe head of each department and office subject to the
direction and supervision of the County Executive, shall . . . keep informed of and adhere to all
laws . . ." Defs.” Factsat | 4 Pl’s Resp. at 1.4 Article XIX, section 19.02(4)pf the Code
states that the Director of Human Resources shaiiforce all relevantalws and regulations
promulgated by the Federal, State and Local government$ .Defs! Factsaty 7, Pl's Resp.
at 1 7 Finally, the job posting for the position of Director of Human Resountbsatedthat
the Director of Human Resourcgsovides advice and assistance on human resource problems,
[and] recommends actions, policies and procedurBsfs. Factsat{ 9 Pl's Resp. at 1.9

Otherstaff memberswithin the County’s human resourcetepartmentncluded Lorraine
Schintz (“Schintz”) the Deputy Director of Human Resources, Lorena Mofl&forley”), the
Benefits Administrator, and Linda Markwit{f Markwith”), a Human Resources Generalist.
Defs! Facts at § 26 27, Pl's Resp at Y 26, 27; Pls Facts aff 17. Schintzmanaged the

human resources department, and as Director of Human Resources, Barnes delegated

* The plaintiff s submission is a combination of her response to the defehsit¢snent of facts and hewn
counterstatement of facts. Where applicable, the court refers to the pdifi@nsubmission dealing with the
plaintiff's response d#$l.'s Resp. and the part with the counterstatemerntRiss Facts.
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management tasks to her. Deposition of Tracie Barrigarfes Dep) at 75 Doc. No. 153.
Clerical specialists within the department, w8ohintz supervised, conducted orientatitor
new employees Pl's Facts atf] 23. At orientation, newly hired County employees completed
required work authorization paperwork, including tax and immigration fotchs.

On July 1, 2015, Barnes sought legal advice from Shawn Dethlefsen, an attorney in the
County Solicitots office. De$.’ Facts afff 22 Pl's Resp. at | 22; Barnes Dep. at Barnes
soughtto confirm that the human resources departisgmtocedures in accepting certain forms
of employee documentation werésufficient for meeting 49 eligibility verification
requirements. Barnes Dep. at 57; Def Factsat{ 23 PI’s Resp. at 1 23 Specifically, Barnes
suspected thdahe County was not complying with federal law requiring that new empldifees
out I-9 forms within three days of their first day of worRather, she believed thdttet County
required new employees to fill ow9l forms at orientation, which usually occurred the week
after anemployee began working. Barnes Dep. aB®09 Because County employees filled out
these forms during orientation, clerical specialigishin the human resources department
maintainedhem Barnes Dep. at 17; Deposition of J@nown (“Brown Dep!”) at 67, Doc. No.
15-4, Defs.’ Factsat 11 1820; Pl's Resp. at {{ 18-20.

On July 8, 2015, Barnes answered a phone call frerevaCounty employee Barnes
Dep. at 3081, 79-80; Defs.’ Factsat  24.° Barnes eventually learned that the empldyag na
yet completed an9 form. Barnes Dep. at 381; Defs.” Facts at 1 2 Barnesthen sent an-e
mail to Schintz, Morley, and Markwithinquiring further into the Count}s standardI-9

procedures Defk.’ Factsat 26 Pl’s Resp. at { 26. In thatneail, Barnes alsgastedan

® An 1-9 form is used to verify a prospeaiemployets employment eligibility uner federal immigration lawSee
https://www.uscis.gow/®.

®In the defendantstatement of facts, they indicate that Barnes answered this phone cajl &6, 2015 Defs!

Facts at  24Based on Barnésdeposition and the-mails discussed therein, however, Barnes took this phone call
on July 8. Barnes Dep. at 18,-89.



excerptfrom the M-274 Handbookor Employersintending toprovide ‘guidance on how the |

9 forms are to be completeif compliance with federal law. Barnes Dep. a332 76/ Barnes
then emailed Brown, forwarding him themail conversation between herself, Schintz, Morley,
and Markwith, and stated thtte human resourcedepartmentvould “need the cooperation of
all Department Directors to address this iterDefs.’ Factsat | 31; PI's Respat{ 3L. She also
requested a maeg with Brown to dscuss théssue. Des.’ Facts aff 36; PL.5 Resp. af 3.

On July 13, 2015, Barnes took a number of acticelated to her-B compliance
concerns. First, she went to the filing cabinets where-théotms were kept, and by looking
through a number of employee files, she determined that the County wdmwviog new
employees complete the forms within the time period required by federal lame®BDep. at
34; Dek.’ Facts at] 3Q Pl’s Resp. at 1 3® Second, she catlea labor and employment
attorney for the County, Thomas Heimbaglth whom she hadliscussedtherlegal questions
while working for the CountyBarnes Dep. at 387; Defs.’Facts af 39 Pl's Resp. at  39.

Third, Barnesesmailed Ryan Durkin(“Durkin”), the County Solicitor, with whorshe
had also dealt on prior occasions while working for the Coul@girnes Dep. at 447; Defs!
Facts at 11 40, 42; . Resp. at 11 40, 42In her email to Durkin, she attached a proposed
interoffice memorandum that provided for a new process by which all newly hingldyeras
would submit their-B forms. Barnes Dep. at 486; Defs.’ Factsat 41, Pl's Resp. at | 41
She said that she intended to bring that proposed memorandum to the Gidoiméy meeting
the next day,hopingthat she‘could advise the different departments using the information in

that draft memorandum that hopefully would be backed up by the county executive to empower

" The United State€itizenship and Immigration Serviced- 274 Handbook for Employers provides guidance for
completing 49 forms.Seehttps://www.uscis.gov/sites/default/files/files/form2i4.pdf

8 According to her deposition, Barnes went to look at fddrms the Monday aftermailing Brown which would
be July 13, 2015Barnes Dep. at 40it is unclear at what time of day stemked at the forms, but that fact is
immaterial to the issue before the court.



H.R.to say, Im sorry, but thafemployee]has to be sent home until such time that you provide
or they complete the9 form” Barnes Dep. at 446, 77, 8182. At the end of the proposed
memorandum, Barnes provided her phone number, so that any staff members with questions
would know how to caact her. Ded.’ Factsat| 41 Pl’s Resp. at § 41.

Finally, Barnes addressed ammail to the human resources staff members with the
subject line:*What is the best way to comply witiBIregulations? Barnes Dep. at 49; Def
Factsaty 43 Pl's Reg. at § 43. Two human resources staff members, John Cain and Schintz,
replied to her email with suggestions as to the best and most efficient way to complyheith
federall-9 regulations. Barnes Dep. at 10, 50; Ddfacts aff 44 Pl's Resp. at 14 Finally,
Barnes hadhe meetingshe requestedith Brown, to which she brought the-B¥4 Handbook
excerpts Barnes Dep. at 43; D&f Factsat | 37; PlI's Resp.at{ 37; Pl.s Fad¢s at { 38.Brown
told Barnes that the issue was oné pdlicy enforcenent' that they would address at tbabinet
meeting the following morning. Brown Dep. at 57; 8eFactsatJ 38 Pl.s Resp. at  3&l.s
Factsat 1 39.

The next day, on July 12015,Barnes attended a Countgbinet meeting, where she
raised thd-9 compliance problem and insisted that the human resources department needed the
members assistance in bringing the County into compliance with federal law. BarnestDep. a
52; Deb.’ Factsat | 45 Pl's Resp. at  45. She indicated that the County needed to ctaply
avoid any potential monetary fines or legal fines from immigration and compliance
enforcement Barnes Dep. at 889. Brown indicated that theabinet would look into the issue
and get back to heid. at 53.

After she returned fromaacation, Brown requested to meet with Barnes. Defgts at

1 5% Pl’s Resp. at  51Unbeknownst to Barnes, Brown intended to terminateehgrioyment



at this meeting Brown Dep. at 6%6; Pl's Facts aff 42. On July 232015,in anticipation of
her meeting with Brown, Barnesneailed the human resources staff members because she
sought to present Brown with a mission statement for the department, which included
“compliance with local, state, and federal rules, regulations and’ laBarnes Dep. at 589;
Defs.” Factsat { 52 Pl’s Resp. at § 52. On July 22015,Barnes met with Brown and Allen,
and did not return to work thereafter. BéfFacts af[ 53-54 Pl's Resp. at 1 584. On July
29, 2015Barnes prepared a letter @kignation.Defs’ Factsat{ 55 Pl’s Resp. at T 58.
1. DISCUSSION

A. Standard of Review

A district court“shall grant summary judgment if the movant shows that there is no
genuine issue as to any material fact and the movant is entitled to judzgreematter of law.
Fed. R. Civ. P. 56(a). Additionally[sjJummary judgment is appropriate whghe pleadings,
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuine issgeto any material fact and that the moving party is
entitled to a judgment as a matter of [&w\right v. Corning679 F.3d 101, 103 (3d Cir. 2012)
(quotingOrsatti v. New Jerseystate Police71 F.3d 480, 482 (3d Cir. 1995)An issue of fact is
“genuine”if “the evidence is such that a reasonable jury could return a verdict for the nonmoving
party” Anderson v. Liberty Lobbync. 477 U.S. 242, 248 (1986). A fact ‘isnaterial if it
“might affect the outcome of the suit under the governing laa.”

The party moving for summary judgment has the initial bufagnnforming the district
court of the basis for its motion, and identifying those portions of the pleadings, deppsitions

answers to interrogatories, and admissions on file, together withfftavits, if any, which it

°In her complainand amended complajr@arnes states that the County terminated her employment. The record
shows, however, that she submitted a letter of resignation, andsBdoes not dispute this fact. DeFacts at
55; Plis Resp. at 1 55.



believes demonstrate the absence of a genuine issue of materialGatdtex Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met
this burden, the nemoving party must counter witt specific facts showing that there is a
genuine issue for tridl. Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587
(1986) (citation omitted)seeFed. R. Civ. P. 56(c) (stating tHd#&] party asserting that a fact.. .

is genuinely disputed must support the assertion by . . . citing to particular parteoélhat

the record . . .; or . . . [by] showing that the materials cited do not establish theeabsent a
genuine disputg. The noamovant must show merthan the'mere existence of a scintilla of
evidencé for elements on which the nonovant bears the burden of productidinderson477
U.S. at 252. Bare assertions, conclusory allegations, or suspicions are insufficiene&b def
summary judgment.See Firemans Ins. Co. v. DuFresné&76 F.2d 965, 969 (3d Cir. 1982)
(indicating that a party opposing a motion for summary judgment mayrelgt merely upon
bare assertions, conclusory allegations or suspitipRglgewood Bd. of Educ. v. N.E. for M.E.
172 F.3d 238, 252 (3d Cir. 1999) (explaining thgppeculation and conclusory allegatit®

not satisfy normoving partys duty to“set forth specific facts showing that a genuine issue of
material fact exists and that a reasonable factfinder couddimuts favot). Additionally, the
non{moving party“cannot rely on unsupported allegations, but must go beyond pleadings and
provide some evidence that would show that there exists a genuine issue fodanak v.
United Parcel Sery.214 F.3d 402, 407 (3d Cir. 2000). Thus, it is not enoughmierely []
restat[e] the allegatiohsn the complaint; instead, the nomoving party mustpoint to concrete
evidence in the record that supports each and every essential element of hisJoass. v.
Beard 145 F. Appx 743, 74546 (3d Cir. 2005) diting Celotex 477 U.S.at 322). Moreover,

arguments made in briefare not evidence and cannot by themselves create a factual dispute



sufficient to defeat a summary judgment motiarersey Cent. Power & Ligl€o. v. Township
of Lacey 772 F.2d 1103, 1109-10 (3d Cir. 1985).

“When considering whether there exist genuine issues of material fact, theiscour
required to examine the evidence of record in the light most favorable to tlgeoppdsing
summaryjudgment, and resolve all reasonable inferences in that’pddyor’ Wishkin v.
Potter, 476 F.3d 180, 184 (3d Cir. 2007). The court must detidé whether . . . the evidence
unmistakably favors one side or the other but whether anfaded jurycould return a verdict
for the plaintiff on the evidence presentedinderson477 U.Sat 252. “Where the record taken
as a whole could not lead a rational trier of fact to find for themowing party, there is no
‘genuine issue for tridl and the court should grant summary judgment in favor of the moving
party. Matsushita Elec. Indus. Co475 U.S. at 587 (citation omitted). Nonetheleglsen one
party s claims aréblatantly contradicted by the record, so that no reasonable jury could believe
it,” the court should not take those claims as true for plaeposes of ruling on a Motion for

Summary Judgment.Scott v. Harrig 550 U.S. 372, 380 (2007).

B. Analysis
1. First Amendment Retaliation Claim

Barnes contends th#te Countyforced her to resigon July 24, 2015in retaliation for
voicing her concerns abouhe Countys employment authorization procedures. Thus, she
contends that in forcing her to resign, the County violated the First Amends@napplies to
the states through the FourteeAimendment The defendants contend that Bareegatements
were made pursuant to her official duties as the Césiribyrector of Human Resources, and

accordingly, her statements were nottpoted by the First Amendment.
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To establish a First Amendment retaliation claim, a public employee plaintiff must show
that (1) the activity in question is protected by the First Amendment, and (2) thetpdotec
activity was a substantial factor in the alleged retaliatory actdora v. County of Luzern&76
F.3d169, 174(3d Cir.2015) “A public employets statement is protected activity when (1) in
makingit, the employee spoke as a citizen, (2) the statement involved a matter of puldicmconc
and (3) the government employer did not have an adequate aigiifi¢or treating the employee
differently from any other member of the general public as a result of tremstat[the
employee]lmade” Hill v. Borough of Kutztowm55 F.3d 225, 2u42 (3d Cir.2006) (internal
guotaton marks omitted) (citingGarcetti v. Ceballos547 U.S. 410, 42X2006). Public
employees who spegdursuant to their official duties do not speakcitizens, and such speech is
thus not protected by the First Amendme@arcett, 547 U.S. at 421.

Whethera public employ€s speech iSpursuant to official duti€sis a mixed question
of law and fact.Flora, 776 F.3cdat 175(citing Dougherty v. Schod®ist. of Phila, 772 F.3d 979,
988 (3d Cir. 2014)). The inquiry is practical, and courts cannot merely rely on a public
employeés job description or a list of enumerated official duti€arcetti 547 U.S. at 42425.
While the Supreme Court has not created a comprehensive framework for deignvhether
speech was made pursuant to an emplgyetficial job duties, it has emphasizédat a court
must consider the responsibilities the employee undertook when the empl&yaadwork and
performed the tasks her she] was paid to perforin.ld. at 422. A court must also consider the
mannerof the speech more so thants subject matter, antispecifically whether the plaintiff
[was] expected, pursuant to [his or her] job duties, to make the speech that is at l&suev.
Harran, 625 F.App'x 574, 580 (3d Cir. 2015)internal quotation marksnd citation omitted).

Speech thatvas merely related to an employseofficial duties, on the other hand, may be
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protected ifmaking the speech itselfas not ordinarily within the scope of the empldgee
duties. Lane v. Franks134 S. Ct. 2369, 2379 (2014).

In addition to the Supreme Cowtguidance the Third Circuit has articulated the
following factors to examine in making the practical inquiry commandedddgettt

(1) whether the employee speech relates to special knowledge or experience

acquied through[the employets] job . . .; (2) whether the employee raises

complaints or concerns aboutuss relating tgthe employeks] job duties up the

chain of command at his workplace .;.(3) whether thespeech fell within the

employeés designat@ responsibilities. . . ; and (4) whether the employge

speech is in furtherance fthe employekts] designated duties, even if the spee

at issue is not part of them.

Kimmett v. Corbeft554 F. Appx 106, 111 (3d Cir. 2014)nternal quotation markgitations,
and footnote omitted).

In the case at hand, the court allowed discovery onlyherimited issue ofwhether
Barnes when she voiced her concerns about the Cosirtt§ compliancespoke as a citizen or
pursuant to her duties as the Coustiirector of Human Resource3he courts inquiry is thus
focusedon that issue Because a court must notnake a superficial characterization of the
speech or activity taken as a whbland must, insteadconduct a particularized examination of
each aatity for which the protection ofthe First Amendment is claimédhe court will lookin
turn at the twogroups ofstatemerd that Barnegossiblycould contend wererotected by the

First AmendmentJohnson v. Lincoln Uniy776 F.2d 443, 451 (3d Cir. 1985).

a. E-mail to Brown and Meeting wittBrown

While Barnes does not precisely identify which statements she contends acteprbty
the First Amendmenbr which statements led to her allegedly forced resignatiorfirgheet of
statementshat could give rise to a First Amendment retaliation cligitmer e-mail to Brownon

July 8, 2015raising her concerns about the Cousty9 compliance andwhat she said ahe

12



meetingthat followed from that enail. In her email, Barnes forwardedrown the email
conversation she had earlier with Schintz, Morley, and Markwith regarding tiietyCo I-9
paperwork proceduredn that email, she alsosaid “HR will need the cooperation of all
Department Directors to address this itenshe then requesd a meeting with Brown to discuss
the issue, which occurred on July 13, 2015.

Complaints up the chain of command are within an emplsye#icial duties if the
complaints are about issues related to an emplsyeerkplace duties.See, e.g.Taylor v.
Pawlowskj 551 E App’x 31, 32 (3d Cir. 2013)*{I] n making their voices heard up the chain of
command, government employees speak pursuant to their duties as government erhployees
(internal quotatbtn marks and citation omitted)Morris v. Philadelphia Hous. Auth487 F.
App’'x 37, 3940 (3d Cir. 2012)holding that reporting miscondutlogically fell within” the
plaintiff’s dutiesas a supervispand thus was not protected by the First Amendme@mtdrich
v. Fisher 341 F. Appx 780, 787 (3d Cir. 20 (“In her‘chain of commandmemos and e
mails, [the plaintifflspoke in her capacity as a public employee contributing to the formation and
execution of official policy. (internal quotation marks and citation omitiediee alsoKimmeit,

554 F. Appx at 111 érticulating “whether the employee raises complaints or concerns about
issues relating to his job duties up the chain of command at his work@la@efactor to consider
in deciding whether an employee’s speech was pursuant to official)duties

Barness statement to Brown qualifies asicha complaint up the chain of command
she came across a glitch in her departhsesmployee processing procedures, believed it could
amount to noncompliance with federal law, and thus promptly reported the mrdblea
superior. While the parties dispute whether Brown had told Barnes that she dnswéllen,

rather than himself, that fact is immaterigbeePlaintiff's Oppn to Defs’ Mot. for Summ J.
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(“Pl’s Oppn”) at 6, 11(claiming that there is a matatifactual dispute as to whether Barnes
directly reported to Allen instead of Browr)oc. No. 16. Even if Brown instructed Barnes that
Allen, who served as the Deputy Director of Administratis@s herunofficial immediate
superior,Barnes as County @partment directoreporting a problem to the County Executive
can be characterizext nothing other than reporting up the chain of command.

Barnes also contends, and the defendants dispute, that she had no actual authority to
superviseher own departnmd’s employees who administered employee orientation and dealt
with the F9 forms She contends that Allen supervised those emplpgedshat she wasever
involved in employee orientatiorSeePl.’s Oppn at 67, 11:12. Thus, she argugkatensuring
I-9 compliancewith federal immigration lawfell outside of her official duties as Director of
Human Resources. Those contentions, however, amount to nothing more than the type of bare
assertions that cannot defem motion for summary judgmentBarnespoints to no concrete
evidence in the record supportingpgle contentions aside from her own deposition testimony.
Even if the court were to assume thiabse contentionsvere true, however,hte question of
whether Barnes or Allen supervised the employebe handled the-9 formsin the human
resources departmerg immaterial. Te following circumstances surrounding her report to
Brown, which are supported by the record and not disputed by either party, demohatratest
was not speaking as a citizdiut as Director of Human Resources.

When Barnes first suspected that the County might not be in compliance with federal
immigration law, she took numerous steps towards bringingCthenty into compliance. She
consulted attorneys from whom she had sought legal advice on prior occasions, and she did not
do so as a citizen. When shemailed Schintz, Morley, and Markwith, her hierarchical

subordinatesseekinginformation abouthow the human resources department usually csllect

14



and processebe 9 forms, shealsoincluded an excerpt from the-RI74 Handbooko provide

them with guidance othe federal requirements€Even if those employees unofficially reported

to Allen, as Barnes alleges, Barm@®vided that guidance not as a citizen, but as the head of the
department and their superioBeeBarnes Dep. at 76 At least | attempted to provide guidance
regarding compliance with federal law . .”).. When she subsequently forwarded the
conversation to Brown, shsaid: “HR [human resourcesjwill need the cooperation of all
Department Directors Barnes Dep. at 4@&mphasis added$eePl.’s Facts at { 37 In her own

words, Barnes was speaking to Brown on behalf of the human resources department, and not as a
private citizen.

Further, on July 13, 2015when Barnes -enailed Durkin, the County Solicitar she
attached a proposed interoffice memorandum. This memorandum provided for a9new |
processand it was her hope that she could ude itadvise the different departmeritsBarnes
Dep. at 82. Again, Barnes intended to advise the County department heads on how to comply
with employment authorizatiorequirementsnot as a citizen, but as the Director of Human
Resources Garcetti 547 U.S. at 4112 (holding thata prosecutds speech was made pursuan
to his official dutieswhere hemeant to advisédnis supervisor to dismiss a case through an
internal office memorandum). Finally, that same day, Barmemited staff members in her
department, soliciting suggestions as'tioe best way to comply with9 regulations. Barnes
Dep. at 49-50.

These circumstances surrounding Baraesmail to and meeting with Brown, none of
which are disputed by either party, demonstrate that those statements wer@ursdnt to
Barness job duties as Director of HumaneRources.Barnescame across an issue with htive

County was processimgew employeeand verifying theireligibility to work, which is precisely

15



within the scope of what a human resosmepartment handlesAny employer would expect

staff member wittn a human resources departmeat report a problem with orientation
paperwork if she were to come acrose See Forakew. Chaffinch 501 F.3d231, 241(3d Cir.

2007) (“Thus, the controlling fact in the case at bar is that [the ffaintvere expected,
pursuant to their job duties, to report problems concerning the operations at the range up the
chain of command). This is especially true of an employs®vingas the organizational head

of the department. Accordingly, Barne®mail to Brown and the statemsrghe made during

their July 13 meetingverenot protected by the First Amendment.

b. Statements at the Cabinet Meeting

The second group of statements that could form the basis of a First Amendmens claim
Barness statemets at the Countgabinet meeting on July 14, 2015, where she raised-$he |
compliance problem to all of thalsinet members preserBarnes contends that even though her
formal job description includeensuring compliance with federal law was not wihin her
actual job duties toaise the compliance issue at tabinet meetindpecause Brown and Allen
had unofficially limited her authority.Pl's Oppn at 11. Again, howeverBarnes misses the
point. The undisputed circumstances surrounding Barsatements at theabinet meeting
demonstrate that those statememése also made pursuant lter official duties & Director of
Human Resources.

In Barness email to Durkin on July 13,2015,the day before theabinet meeting, she
indicated that shentended to bring her proposed interoffice memorandum providing advice on
how to comply with federal immigration law to the meeting, and hoped Bsosupport would
“empower HR to require that all departments comply with her proposed guidelines. Barnes

Dep. at 4446, 77, 8182. She wanted to ensure complianoeorderto keep the County from
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facing fines—not for the good of the publicBarnes Dep. at 889. Further, in her dmsition,
Barnes stated thathen she brought up the issue & tomplianceat the meetingshe told the
memberghat “we needed their assistance in bringing the county into compliance witlalfeder
law.” 1d. at 52. Again, the“we’ Barnes was speaking on behalf of was the human resources
department, and not the citizens of Northampton County. FuBhemnes wasiot presenat that
meetingbecause she ia County citizen—she was present becausiee was a member of the
cabinetas theDirector of Human Resourcesd. In fact, in her email to Durkin, she referred to
the meeting as astaff meeting. 1d. at 76. Thus, evenviewing all facts in the light most
favorable to Barnes, she made her statements atathiret meeting pursuant to her official
duties as Directoof Human Resources Accordingly, the First Amendment offers her no
protection as to those statements.

In a recent opinion, the Third Circuit noted that the audience of an emE®pEectiis
animportant consideration idetermining whether speech'adficial’ or ‘citizen speecli Scrip
v. SenecaNo. 152637, 2016 WL 3162695, at *4 n(8d Cir. June 7, 2016)This is not a case
in which a public employee learned of misconduct related to her joliestiied about the
misconduct in courtseelLane v. Franks 134 S. Ct. 2369, 23780 (2014), orreported the
misconducto the pressseeDoughertyv. School District of Philadelphj&72 F.3d 979, 990 (3d
Cir. 2014) or participatedin an outside investigation into the miscondsee Byars v. Schol
District of Philadelphig No. CIV.A. 12121, 2015 WL 4876257, at *14 (E.D. Pa. Aug. 13,
2015) And this not a case in which an empldgestatements were merélselated to her job
duties. See Langl34 S. Ct. a379 Flora, 776 F.3d all78-79 Barnes learned othe alleged
noncomplianceat work by answeringa newemployeés phone caland looking through files in

the departmemf which she was the Director. She tlaertedher superioand subordinate®
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the problemsought their inputdevelopeda solution to the problem, amuloposedhe solution
to her peers and superioas what was essentially a staff meetintn managing its office, a
public employer must be able to evaluate how a public employee in a management fiasition
Barness choo®s to raise and remedychinternal operating problemsSeeArnett v. Kennedy
416 U.S. 134, 1681974) ({T]he Government, as an employer, must have wide discretion and
control over the management of its personnel and internal affairs. This intdhegeerogative
to remove employees whose conduct hinders efficient operation and to do so with d)spatch.
Deeming Barnés speech as protected would not oobntraveneSupreme Court and Third
Circuit precedent, but would also upgbe policy balance cots have struckbetween the
interests of thgpublic employee] as a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in promoting the efficietioy dblic services it
performs through its employeésPickering v. Bard of Educ., 391 U.S. 563, 568 (1968).

Because the undisputed facts demonstrate that Barnes made her stateBwents tand
at thecabinet meetingpursuant to her duties as the CoustRirector ofHuman Resourceshe
court need not determine whether the compliance issue was a matter of pubdmcanc
whether theCountyhadan adequate justification for treatiBgrnesdifferently from any other
member of the general publecause of her statemenShe was not speaking as a citizen, and
her statementthusdo not fallunderthe First Amendmeid protectios. Accordingly, the court
will grant summary judgment in favoof the defendants with regarde Barness First
Amendment retaliation claim under 42 U.S.C. § 1983.

2. State Law Claims
The only federal claim over which the court has original jurisdiction is Begrfasst

Amendment retaliation claim. As explainatove howeverthe court musiproperly dismiss
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that claim because the defendants have demonstrated that there is no genuine issue as to any
material factrelatedto the claim, andtheyare thusentitled to judgment as a matter of lawer
remaining claims-violation of the Pennsylvania Whistleblower Act and vgfuh termination—

arise under Pennsylvania law. Under the doctrine of pendent jurisdigtithre only federal

claims in a suiaire dismissed before trial, theurt should dismiss thease claimaunlesgudicial
economy, conveniencand fairness to Igantsweigh in favor of retaining jurisdiction over
thoseclaims. United Mine Workers of Am. v. Gihb383 U.S. 715, 7261966) Hedges v.

Muscq 204 F.3d 109, 123 (3d Cir. 2000).

The court sees no reason to retain pendent jurisdiction over Baregaining state law
claims. The parties have conducted limited discovery on the issue of whetha&s$8arn
statements were made pursuant to her official duties, and that issue is relattx Barness
federal First Amendment claim. The parties have yentgage irdiscovery as to Barnesstate
law claims, and thus have not spent time and money developing those claims in fedéral cour
Since Barnes provides no otheffirmative justification related to fairness or convenienioe
retaining pendent jurtiction over her remaining state claims, the court will dismiss ttlas@as
without prejudice for lack of jurisdiction.

V. CONCLUSION

The undisputed evidence of record, even viewing ihelight most favorable to Barnes
as the nommoving party and resolving all reasonable inferences in her favor, demonstrates that
Barnes, the County Director of Human Resourcespoke as a public employee when she
reported her employey suspected noonmpliance with federal law up the chain of command
Thereforethe First Amendment does not protect thpgeechand the court will grant summary

judgment in favor of the defendants and against Barnes with respect to her FestirAemt
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retaliation claim. The courtalsodeclines to retain pendent jurisdiction oBarness remaining
state law claimand will dismissthose claimsvithout prejudice.
A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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