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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PETER S. MCCAMBRIDGE,
Plaintiff, : CIVIL ACTION NO. 16-1148
V.
SYLVIA MATTHEWS BURWELL,
SECRETARY OF HEALTH AND
HUMAN SERVICES,

Defendant.

MEMORANDUM OPINION

Smith, J. DecembeR?2, 2016

For the past eight years, tpeo seplaintiff has attempted to have Medicare cover his
services rendered as a “surgical first assistémt’various physicians.Despite being denied
enrollment in the Medicare program, the plaintiff, acting under a businessamah@agpparently
undeterred from the denial of coverage, managed to obtain difiedtethat allowed him to bill
Medicare for his services.In 2013, hree years after obtaining this identifier, a Medicare
contractor audited the plaintiff's billinger 2012 and determined that he had wrongfully billed
Medicare for the same beneficesithat physicians had billed. Thus, the Medicare contractor
assessed an overpayment and attempted to recoup it from the plaintiff. Théf plppealed
from the assessment, and this appeal reachdddleare Appeals Council for resolution.

The Medicare Appeals Councilletermined that Medicare did not cover the plaintiff's
surgical first assistant services that he performed in 2012. Cobacil concludedhat (1) the
plaintiff, a sugical first assistantwas not authorized to receive paymeditectly under the
Medicare statute because Wweas nota qualified, licensed health care provid@) the services

for which the plaintiff billed Medicarewere notpayableas incident ta surgeon’s services; and
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(3) the plaintiffis not entitled to a waiver of theverpayment assessadainst himashe wasot
without fault whenhe billed Medicareand received payment for hsgrvices This decision
became the final decision by the Secretary of the United States Departmeaitbfadd Human
Services (the “Secretary”).

This matter is before the court on the plaintiff's appeal from the final decigidheb
Secretary. The parties haweught this appeal for the court’s resolution by filing cross motions
for summary judgment. The plaintiff has also filed a motion to remand for the’scourt
consideration, and has requested that the court appoint counsel on his behalf. THiesplainti
motion for summary judgment and motion to remand are difficult to evaluate, as they do not
identify specific facts that the Secretary failed to consider, and do not idspityfic authority
that the Secretary misapplied or misinterpreted. To the etktahthe court is able to construe
the plaintiff's arguments, the plaintiff appears to contend that the Secshiauid have limited
her decision to the Medicamntractor’sinitial reasons for seeking reimbursement from the
plaintiff, and also that th8ecretary misinterpreted Medicare statutes and regulations.

After reviewing the administrative record, the court finthetttthe record contains
substantial evidence to support the Secretary’s findihdact, and that the Secretarglecision
is in accordance with the lawin addition, the Secretary’s review of all evidence contained in the
administrative record was proper, and the Secretary’s interpretatioa bfdtlicare statutes and
regulations was in accordance with congressional intdiiterefore,the court will grant the
Secretary’'smotion for summary judgmenand deny the plaintiffs motion for summary
judgment and motion to remand@he court will alsodeny the plaintiff's request for appointment
of counsebecause has not entitlel to appointed counsel this matterandthe court declines to

exercisdats discretion to request counserépresent him.



l. BACKGROUND

A. The Reqgulatory Framework Applicable to Claims for Medicare Reimbursement

Established by Title XVIII of the Social Security Act (the “Act”), Medie is a federally
subsidized health insurance program administered by the Secretzckler v. Ringer466 U.S.
602, 605 (1984]citing 42 U.S.C. § 139%t seq). Medicareprovideshealth care benefits to
persons age 65 and older, certain disabled persons, and individuals with end stageess®l dis
See42 U.S.C. § 1395¢providing description of program)Medicare Part Arovides insurance
for the cost of hospital and relatedgbhospital services. Regiond Med. Transp., Inc. v.
Highmark, Inc, 541 F. Supp. 2d 718, 72&.D. Pa. 2008) (citingdeckler, 466 U.S. at 605
Medicare Part Bwhich is primarily at issue in this mattéestablishes a voluntary program of
supplemental medical insurance covering expenses not covered by the Part A psoghaas
reasonable charges for physicians’ services, medical supplies, and labtester Id. (citing
42 U.S.C. §8 1395j—1395u).

“In order to expedite claims processing, Medicare reimburses providersefvices
before reviewing the medical records associated with the claims and verifgirttpe claims are
valid.” JohnBalko & Assocs Inc. v. Seetary U.S. Dept of Health & Human Servs.555 F.
App’x 188, 190 (3d Cir. 2014). “Medicamontractors . . then review and audit providers to
ensure that payments are made properlyd. (citing 42 U.S.C. 139%t)). “In addition to
processing payments, Medicdoentractors]are charged with screening for fraud and initiating
review or suspending payments when they have reliable evidence of wrongdéegion
Med. Transp., Inc541 F. Supp. 2d at 720 (citing 42 U.S.C. § 1395ddd; 42 C.F.R. § 405.371).

A provider may appeal Medicare contractor’sitial determination to deny a Medicare

enrollment applicatioror to revoke the provider’s billing privileges42 C.F.R. § 405.8qa).



The appeals process consistdafr levels of administrative revieviollowed by the possibilit
of judicial review after exhausting the administrative proce®2 U.S.C. 8§ 1395festablishing
the appellate process)A provider who is dissatisfied with the detemation of a Medicare
contractor first appeas to theMedicare contractoior a redeterminatioby a hearing officer not
involved in the initial determination 42 C.F.R.88 405.803(b), 405.940.If the provideris
dissatisfied with the redeterminatiaimenthe providermay appealto a Qualified Independent
Contracor (“QIC”) for reconsideration 42 C.F.R. 8§ 405.960If the provideris dissatisfied by
the QIC’s reconsideration, the provideay requesa hearingoy an Administrative Lawubige
(“ALJ") in the Office of Medicare Hearings and Appeak2 C.F.R. 8§ 405.1000Finally, if the
provideris dissatisfied with the ALJ’s decision, the provider may reqaestiewof the ALJ’'s
decision by the Medicare Appeals Cotih (“MAC”) ! or the Departmeat Appeals Board
(“DAB”). 42 C.F.R. 8§ 405.1100 498.80. After exhaustingall administrative appeals, a
provider who meetthe anountin-controversy requirememhay seekudicial review in federal
district court. 42 U.S.C. 88 405(g), 1395ff(b).

B. Factual Background and Procedural History

The pro seplaintiff, Peter McCambridgé€'McCambridge”) submitted an application to
the Centers for Medicaid and Medicare Services (“CM&")enrollmentin Medicare Part Bn
August 2008. Seeln re: Peter McCambridge, C.F.ADAB No. 2290, 2009 WL 5227273 at *2
(H.H.S. Dec. 17, 2009). In his application, McCambridge indicated that he sought enroliment
as a “surgical first assistantyased on hisompletion of a course entitled “First Assistant 3eu

for Surgical Technologists Id. A CMS contractor denied McCambridge’s enrollment

I an ALJ does nadoes not issue timely decisionfollowing the provider's request for a hearjrilge provider may
escalate his appeal directtythe MAC. 42 C.F.R§ 405.1104.

2 This DAB decision is not included in the administrative recokbnethelesgshe MAC’s January 6, 2016ecision,
which is presently before the couor freview, cites the decisiorBeeAdministrative Record (“A.R.”) at 6.
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application onthe grounds that McCambridge did not meet the Medicare enrollment and related
Part B coverage requirementsl.

After unsuccessfully appealirthe denial of his enrollmerib the CMS, McCambridge
sought a hearing before an AU#. Following a hearing, the ALJ granted summary judgment in
favor of the CMS, upholding itdenialof McCambridge’s Medicare enroliment applicatidd.
McCambridge appealefdom the ALJ’s decision tothe DAB, andthe DAB affirmedthe ALJ’s
decision Id. at *1.

In its December 2009 decision, the DABNcludedthatthe ALJ “correctly determined
that the Medicare statute and regulations [did] not authorize CMS to enrdllgivloridge] in
the Medicare program as a surgical first assistant” beceuigealia (1) a sirgical first assistant
did not provide “covered serviceghder Medicare, and (2) a person meeting the definition of a
health care provider under HIPAA does not mandate a conclusion that the person &s teligibl
participate in Medicareld. at *3-7. McCambridge requested that the DAB reopen its decision,
butthe DAB denied his requesh Febuary2, 2010. In re: Peter McCambridge, C.F.ADAB
No. 2290, 2010 WL 744489 (H.H.S. Feb. 2, 201McCambridge did not seek further review.

On February 9, 20380ne week after the DAB denidlde request to reopetie decision
denying Medicare enrollmertMcCambridgeobtaired a National Provider Identifier (“NPI”)
from the National Plan & Provider Enumeration Systesing the business name “Swdi
Billing Specialist.” Administrative Record (“A.R.”) at 6.

Three years laterni2013, a Medicare contractor audited McCambridge’s 2012 Medicare
billings and determined that in sixteen of his billingg had billed Medicare for the same

beneficiaries as physiciahgad billed. A.R. at 95As a resultthe Medicarecontractor assessed

% This DAB decision islsonotincluded in the administrative record. Nonetheldss MAC’s January 6, 2016
decision, which is presently before the court for review, cites theiaieciSeeA.R. at 46.
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an overpayment and sougttt recoup$7,833.54 from McCambridgk. A.R. at 96. h the
billings atissue McCambridgehad hlled Medicare for surgical assistant servidessing the
“Surgical Billing Specialist” NPIhe obtained in 2010 as his billing NRihdthe NPIs of two
Medicareenrolled physicians as thendering providers. A.R. at 7.

McCambridge appealed the overpayment assessmerthrough the Medicare
administrative review procesandproperlyescalated his appeal to tNRAC after the period for
an ALJ to adjudicate his appeal had expired. A.R. at 69,lii9he MAC’s January 6, 2016
decisior—which be@ame thefinal decision of the Secretary ansl the decision from which
McCambridgeseeks judicial reviewthe MAC upheld theoverpayment determinaticassessed
against McCambridge. A.R. 86. McCambridgetheninitiated this action by filing a complaint
against the Secretar$ylvia Matthews Burwellpn March 11, 2016. Doc. No. 1.

In the complaint, McCambridge claims that he is seeking judicial review abéther
“an enrolled provider (surgeon) [can] bill for both the assistant and surgeon’s fees, liff a va
medicarésic] reassignment between the surgeon and a mefBadrenrolled supplier exists].]
Complaint at 2.McCambridge allegethata physiciaris not prohbited from billing for both the
physician’sfees and the assisténfees as long as a “valid Medicare reassignment form 855R”
exists and that inhis case, such a reassignment is in plate. at 1, 3. McCambridge also
claimsthat the initial reas@why theMedicare contractosoughtreimbursementor services he
billed include: (1) “the claims were thought to be previously adjudicated(dupl[sateclaim),”
and (2) “because they were already paid, the claims were not medically necessaay.1-2.
McCambridgecontendghat the Secretary should have limited lmeview of his clainto only the

initial reasons for the refund request, and that the Secrietgmpperly consideredadditional

* While the October 4, 2013 letter from the Medicare CMS contractor, SafeGuaiceSeht C, seeks
reimbursementf only $7,833.54seeA.R. at 96 McCambridgealleges that the Secretary demands reimbursement
of $8,700. Complaint withoutury Trial and Motn to Dismiss the Refund Reque&¢mplaint”) at 1 Doc. No. 1
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issues including: “enrollmenissues for surgical first assistants” and “incidenbilling[.]” Id.
at 2. McCambrdge requests that the court “take the necessary steps to rescind the refund
request|,] as he contends thatlie request has no meritld. at 3.

Prior to serving the complaint, on March 15, 2016, McCambridge filed a “Motion for
Conference with US Attorney,” in which he sought “a3b minute meeting with the US
Attorney assigned to this case” so they could “go over the feidhi¢vel Medicare Appeal” and
“review therecord” because it “would save the court time.” Doc. No. 2. The court denied the
motion on March 16, 2016, and informed McCambridge that he needed to complete service of
process in accordance with Rule 4 of the Federal Rules of Civil Procedure. ®@&c. N

On May 5, 2016prior to the Secretary filing a response to the compldMoCambridge
filed a motion for summary judgment. Doc. No. Bhe Secretary filg a motion to dismisthe
complainton May 16, 2016 Doc. No 7. On May 20, 2016, McCambridge filedsagle
document containing (1) a response to the motion to dismns(2) a motion to amendhe
complaint to reflect aadditional $500,000 in damages for financial hardship. Doc. No. 10.

After a telephone corfence with the partiesalune 1, 2016, the cowehtered an order
(1) seting deadlines for th&ecretary'dili ng of the administrative recoahd for the parties to
file motions forsummay judgment, and (2) etying without prejudice McCambridge’s moti
for summary judgment and the Secretarystion to dismiss. Doc. No. 12ZThe Secretary filed
the administrative record with the coort June 7, 2016. Doc. Nos. 13, Thhe Secretary filed
an answer to McCambridge’s complaint and his motion to antemccomplaint (which the
Secretary characterized asanended complaipon July 5, 2016. Doc. No. 15. d@ambridge

timely filed a motion for summary judgmenn July 6, 2016° Doc. No. 16. On July 8, 20186,

® Unfortunately McCambridgefailed to comply with the undersigned’s policies and proceduremtiiling a
statement of undisputed material facts in support of his motion for stynjunigment.
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the Secretaryimely filed a motion for summary judgment and statement of undisputed material
facts in support thereof. Doc. Nos. 17, 18.

McCambridge then sent the court a letter in which he sought an extension of time to
respond to the Secretary’s motion for summary judgment so he could attempt to obta@h couns
In response to the letter, the court entered an order on August 5, 2016, stayingetteefile
responses to the cresmtions for summary judgment and scheduling a telephone conference on
August 10, 2016, to discuss McCambridge’s request. Order, Doc. No. 19.

Notwithstanding the pendintelephone conference, McCambridge filed a motion to
remand on August 8, 2016. Doc. No. 20. The court heldellephone conference with the
parties on August 10, 2016, after which the court entered an order on August 11, 2016, which (1)
lifted the previoushentered stay, (2) allowed McCambridge tokseeunsel up to August 24,
2016, and (3) set an August 26, 2016 deadline for filing responses to the outstanding cross
motions for summary judgmenOrder, Doc. No. 22.

The court then received additional correspondence fra@dvhbridge indicating that he
was seeking to enter into some sort of stipulation with defense colBesDrder, Doc. No. 23
(referencing correspondence®n that same datéicCambridge filed a “Motion to allow time
for parties to enter [into] a stipulation Agreement.” Doc. No. 24. The court denied the motion
on August 15, 2016. Doc. No. 25.

On August 19, 2016, McCambrid§eed a motion seeking additional tirreup to August

31, 2016-to find counsef Doc. No. 26. On August 20, 2016, the Secretary filed a response to

® McCambridgedid not file aresponse to the Secretary’s statement of undisputed material fagpartsofher
motion for summaryjdgment

"1t was unclear as to the precise stipulation that the plaintifiseeking to enter into with the Secrgtar
Regardless, the court denied the motion because the parties could entey stipudations with respect to the
undisputed facts without requiring court involvement.

8 McCambridge also posited two questions to the capgiarentlyseekiry to have the court answer them
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McCambridge’s motion for summary judgment and motion to remand. Doc. No. 27. The court
granted McCamiidge’s motion seeking additional time to try to obtain counsel on August 23,
2016. Doc. No. 28. On that same date, McCambridge filed a response to the Secretamy’s mot
for summary judgment. Doc. No. 29Dn August 31, 2016, McCambridge filed a motion
appointment of counsel. Doc. No. 30.

The crossmotions for summary judgment, the motion to remand, and the motion for the
appointment of counsel are all ripe for disposition.

Il. DISCUSSION

A. Standard — Motions for Summary Judgment

A district court “shd grant summary judgment if the movant shows that there is no
genuine issue as to any material fact and the movant is entitled to judgment as afrfeaitér
Fed. R. Civ. P. 56(a). Additionally, “[slJummary judgment is appropriate when ‘the pigadi
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuine issue as to any material fact and thatvthg party is
entitled to a judgment as a matter of lawWright v. Corning679 F.3d 101, 103 (3d Cir. 2012)
(quotingOrsatti v. New Jersey State Poli@d, F.3d 480, 482 (3d Cir. 1995)An issue of fact is
“genuine” if “the evidence is such that a reasonable jury could return a verdilcefnonmoving
party.” Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). A fact is “material” if it
“might affect the outcome of the suit under the governing laa.”

The party moving for summary judgment has the initial burden “of informing théctlistr
court of the basis for its motion, and identifying those portions of the pleadings, depgpsitions
answers to interrogatories, and admissions on file, together with the affjdaaty, which it

believes demonstrate the absence of a genuine issue of materialGatdtéx Corp. v. Catrett



477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met
this burden, the nemoving party must counter with “specific facts showing that there is a
genuine issue for trial.”’Matsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 587
(1986) (citation omitted)seeFed. R. Civ. P. 56(c) (stating that “[a] party asserting that a fact . . .
is genuinely disputed must support the assertion by . . . citing to particular parteoélhat
the record . . .; or . . . [by] showing that the materials cited do not establish theeabsent a
genuine dispute”). The nemovant must show more than the “mere existence of a scintilla of
evidence” for elements on which the amovant bears the burden of productidimderson477
U.S. 242, 252 (1986). Bare assertions, conclusory allegations, or suspicions areansudfici
defeat summary judgmentSeeFireman’s Ins. Co. v. DuFresn&,/6 F.2d 965, 969 (3d Cir.
1982) (indicating that a party opposing atimo for summary judgment may not “rely merely
upon bare assertions, conclusory allegations or suspicidgistyewood Bd. of Educ. v. N.E. for
M.E., 172 F.3d 238, 252 (3d Cir. 1999) (explaining that “speculation and conclusory allegations”
do not satisfy nhon-moving party’s duty to “set forth specific facts showingtbahuine issue of
material fact exists and that a reasonable factfinder could rule irvite™)a Additionally, the
non{moving party “cannot rely on unsupported allegations, but must go beyond pleadings and
provide some evidence that would show that there exists a genuine issue forJoiaks v.
United Parcel Sery214 F.3d 402, 407 (3d Cir. 2000Yloreover, arguments made in briefs “are
not evidence and cannot by themselves create a factual dispute sufficient tcadafeahary
judgment motion.” Jersey Cent. Power & Light Co. v. Township of La@é& F.2d 1103, 1109
10 (3d Cir. 1985).

The court “may not weigh the evidence or make credibility determinatioBsyle v.

County of Alleghenyl39 F.3d 386, 393 (3d Cir. 1998) (citiRgtruzzi’'s IGA Supermarkets., Inc.
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v. Darling-Del. Co. Inc, 998 F.2d 1224, 1230 (3d Cir. 1993)). Instead, “[w]hen considering
whether there exist genuine issues of material fact, the court is requexanme the evidence
of record in the light most favorable to the party opposing summary judgment,saherall
reasonable inferences in that party’s favoishkin v. Potter476 F.3d 180, 184 (3d Cir. 2007).
The court must decide “not whether . . . the evidence unmistakably favors one sidetbethe
but whether a faiminded jury could return a verdict for the plaintiff on the evidence presented.”
Anderson477 U.Sat 252. “Where the record taken as a whole could not lead a rational trier of
fact to find for the noimoving party, there is no ‘genuine issue for trial” and the court should
grant summary judgment in favor of the moving pamjatsushita Elec. Indus. Cat/5 U.S. at
587 (citation omitted).

The summary judgment standard is thensaeven when, as here, the parties have filed
crossmotions for summary judgmeng&rbe v. Connecticut Gen. Life Ins. Cblo. CIV.A. 06-
113, 2009 WL 605836at *1 (W.D. Pa. Mar. 9, 2009) (citingransguard Ins. Co. of Am., Inc. v.
Hinchey 464 F. Supp. 2d 425, 430 (M.D. Pa. 2006)). “When confronted with-crossns for
summary judgment . . . ‘the court must rule on each party’s motion on an individual aratesepa
basis, determining, for each side, whether a judgment may be entered ithaaceowith the
summary judgment standard.Id. (citing Transguard 464 F. Supp. 2d at 430).

B. Standard and Scope of Review of the Secretary’s Decision

In evaluating the parties’ motions, the court must appbeterentialstandardto the
review of the Secretary'decision. Judicial review of an agenajecisionis governed by the
Administrative Procedures Act (“APA").See Albert Einstein Med. Ctr. v. SebeliG66 F.3d
368, 372 (3d Cir. 2009) (citing 5 U.S.C. 8§ 706; 42 U.S.C. § 139500(f)(1)). Pursuant to the APA

the court“can set aside the [Secretary’s] decision only if it is unsupported byasuibst
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evidence, is arbitrary, capricious, an abuse of discretion, or [is] otherwige awordance with
law.” 1d. at 372 (internal quotationsand citationomitted) “Substantial evidence has been
defined as more than a mere scintilla; it means such relevant evidence as a reasambable mi
might accept as adequateHagans v. Comissionerof Soc. Se¢.694 F.3d 287, 292 (3d Cir.
2012) (internal quotations and citatiomitted). “Where the [Secretary’s] findings of fact are
supported by substantial evidence, we are bound by those findings, even if we would have
decided the factual inquiry differently.1d. (internal quotations and citation omitted)hen
determinirg whether the [Secretary’s] decision is supported by substantial evidencelotimé [
may look to any evidence in the record, regardless of whether the [Secratsytpat in [her]
decision.” Beckett v. Leavitts55 F. Supp. 2d 521, 526 (E.D. Pa. 0itation omitted).

“The scope of review under the arbitrary and capricious standard is narrowceund i
not to substitute its judgment for that of the agencgBS Corp. v. F.C.C663 F.3d 122, 137
(3d Cir. 2011) (internal quotations and tiba omitted). “Nevertheless, the agency must reach
its decision by examin[ing] the relevant data, and it must articulate a satigfexpdanaon for
its actior},] including a rational connection between the facts found and the choice nidde.”

(internal quotations and citation omitted).

C. The Secretary’s Motion for Summary Judgment

In the Secretary’snotion for summary judgmenthe Secretary seeks affirmation of her
decisiors that (1) McCambridge was not authorized to recetieect payment underthe
Medicare statut@s a norphysician practitioner because he is not a qualified, licensed health

care provider; (2) the services for which McCambridgee8ilMedicare are not payable as
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incident toa surgeon’s services; and (3) McCambridge is not entitled to a waiver of theedsses
overpayment. The court will review each decision in turn.

The Secretary'sfirst conclusion, that McCambridge was not authorized to receive
payment under the Medicare statfibe the surgicalassistant services he provideslaanon
physicianhealthcare provider, is supported by substantial evidencénasactordance with the
law. In support of her conclusion, the Secretary identified sections 1861(s)(2)(K), a&k&B2,
1833 of the Act, and the Medicare regulations implemgrthem, as enumerating the non
physician practitioner services covered by Medicareldeterminedhat they do not applo
the serviceddcCambridge providedA.R. at 9-11.

Section 1861(s)(2)(K) of the Act identifies services performed by playsiassignts,
nurse practitioners, and clinical nurse specialists that are covered by Medieatg.S.€. §
1395x(s)(2)(K). McCambridge describes his professiamatupationas a “surgical first
assistant” based on a course he completed with the “Nationalilesii First Assisting.”In re:
Peter McCambridge, C.F.ADAB No. 2290, 2009 WL 522727& *2 (H.H.S. Dec. 17, 2009).
Crucially, McCambridge does not claim to be a physician assistant, nurigqurai or clinical
nurse specialist. Therefore, seati 1861(s)(2)(K) of the Act does not provide Medicare
coverage for McCambridge’s services becaasa surgical first assistarfand not gphysician
assistat) nurse practitione or clinical nurse specialistfie section does not apply to him.

Section 1832 also identifies services covered by Medicare, but does not identify the
services of a surgical first assistant or any similar service. 4ZU§1395k. Section 1833,
which describes payment for services covered by Medicare, does not includevibessof a
surgical first assistant, and the closest similar service it ingligle reference to section

1861(s)(2]K), which, as explained abovepes not apply to McCambridge’s surgical assistant
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services. 42 U.S.C. 8§ 1395|. The Medicasgulations implementing sections 1832 and 1833 of
the Actalsodo not describe the services of a surgical first assistant or any sinnimese4?2

C.F.R. 8 410.59410.60, 410.62, 410.74, 410.75, 410.76. Therefore, sections 1832 and 1833 of
the Act, ad the Medicare regulations implementing them, do not provide coverage for
McCambridge’s services because they do not provide coverage for the servicasgafed Brst
assistant.

The Secretary’'ssecond conclusionthat the Medicare statute and regubsts do not
permit paymentfor McCambridge’'s services as incident & physician’s (or surgeon’s)
services—is alsosupported by substantial evidence and in accordance with the law. In support
of her conclusion, the Secretary explained that McCambridge’s services: figtdahe kind of
services commonly furnished in a physician’s office; (2) were not includedeiphysicians’
bills, as McCambridge billed for them separatedpd (3) are not described ithe Medicare
statute and regulations as a covermise. A.R. at 12.

The Secretarpppropriatelyidentified section 410.10(b) of the Medicare regulations as
defining the services that are covered by Medicare as incidanphgsician’s services. A.R. at
12. In relevant part, section 410.10(b) de$irservices incident ta physician’s services as:
“Services and supplies furnished incident to a physician’s professional senfiéends that are
commonly furnished in physicians’ offices and are commonly either furnished withargfecor
included inthe physicians’ bills.” 42 C.F.R. 8§ 410.10(bMcCambridgés surgical assistant
services do not qualify under section 410.10(b) becauderhished then in a hospital, inthe
course of inpatient surgery (not in a physician’s officA.R. at 32, 178229. Furthermorethe
Secretary correctly found that McCambridge’s surgical assistantesrwiere not included in

the physicians’ billsasMcCambridge billed for them separately. A.R. at9%85 62572. Lastly,
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as explained above, the Secretary properly concludedMb&ambridge’s surgical assistant
services are not described tine Medicare statute and regulations as a covered service. 42
U.S.C. §81395k; 1395I; 1395x(s)(2)(K); 42 C.F.R. §§ 410.59, 410.60, 410.62, 410.74, 410.75,
410.76.

The Secretary alsproperly rejected McCambridge’s argument that he should receive
Medicare payment for his surgical assistant senbesgdon the fact thathe paymentsnadeto
him did not duplicatepayments already made #ophysician. A.R. at 13. In this regard, the
Secretary concludedhat whether McCambridge’s surgical assistant services duplicated
payments already made a physician was not relevardas there is no basis in the Medicare
statute and regulations for anng McCambridg’s surgical assistant servieesegardless of
whether (and in what manner) the physicians who performed the surgery were faidt ¥3.

Finally, the Secretary’'shird conclusion—that McCambridgewas not without fault when
he billed Medicare, did not disclose all material facts and furnish accufatsmation when he
billed Medicare and was not entitled to a waiver of recoupment for the overpayment
supported by substantial evidence and iroet&nce with the law.

In reaching the third conclusiohé Secretaryproperlyidentified section 1870(b) of the
Act and the Medicare Financial Management Manual (“MFMIisls)governing the recoupment
of Medicare overpayments from provider8.R. at 1314. Section 1870(b) of the Act waives
recoupment of a Medicare overpayment if the provider was without fault. 42 U.S.C. 8§
1395gg(b). The MFMM provides that supplieris without fault if the supplier exercised
reasonable care in billing for and acceptingmpant. Pub. 1086, MFMM, Chapter 3, 8§ 90. The
MFMM defines reasonable care in billing for and accepting payment as[niaking] full

disclosure of all material facts;” and (2) “on the basis of information availabte itecluding,
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but not limited to,the Medicare instructiaand regulations, [having] a reasonable basis for
assuming that the payment was correct|[d’

Substantial evidence supports tBecretaris conclusionthat McCambridge failed to
discloseall material factsvhen he billed Medicare for his surgical assistant serviéeR. at 14.
When McCambridge billed for his services, he listed the NP1 of a physicianr(tlasémehis own
NPI) asthe rendering provider numband sought payment on that basis. A.R. at-B25
Furthermore, McCambridge listed a modifying code (“80”) for each of thecestvivhich is
used to represent that a physician served as the surgical assistant, wigicianpvas not the
surgical assistant, as McCambridge is not a physician. A.R. at 688-799.

Substantial evidence also suppdhe Secretarg conclusionthat McCambridge did not
have a reasonable basis for assuming that the payment was cétfecat 14. Prior to billing
for the surgical first assistant services at issue incdse, McCambridge had sought Medicare
enrollment & a norphysician practitioner (using the title, surgical first assigtait re: Peter
McCambridge, C.F.ADAB No. 2290, 2009 WL 5227273 at *2 (H.H.S. Dec. 17, 200&hen
McCambridge’s Medicare enrolilment was deniedcausehe did not meet the Medicare
enrollment and related Part B coverage requiremehés,pursued multiple levels of
administrative appealdd. McCambridge’s appeals culminated in an appeal to the DAB, which
issued a final agency ds@n in December 2009, informing hittmat Medicare did not covehe
surgical assistant services he sought to provide to Medicare beneficiddieat *1. This
decision provided McCambridge with actual knowledge that he could not bill for his surgical
first assistant services. Therefore, McCambridge had no reasonable basssuming that
payment was correct.

D. McCambridge's Motion for Summary Judgment and Motion to Remand
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The court is cognizant dhe duty to liberally construe documents filpdo se and that
McCambridge is litigating this matter without couns8ee Erickson v. Pardu§51 U.S. 89, 94
(2007). Nonethelessthe court finds McCambridge motionfor summary judgmerandmotion
to remandexceedinglydifficult to evaluate as they make legal arguments in isolation without
identifying what parts of the Secretary’s decisiare beingchallengedand fail to explairwhy
the Secretary should have relied on thethority that McCambridge purports tsupporthis
position SeePlaintiff’'s Motion for Summary Judgment (“Pl.’'s MSJ”), Doc. No. 16; Plaintiff's
Motion to Remand (“Pl.’s Mot. to Remand”), Doc. No. 20; Plairgifhlemorandum of Law in
Support of Plaintiff's Motion for Remand (“Pl.’s Mem.”), Doc. No. 20.

The court constiesthe followingarguments fronMcCambridge’s motion for summary
judgment First, McCambridge argues thdhe payments at issue in this matteere not
duplicate claimsecause he used the modifier “80” at the end ofstihgeon’sNPI on the bills
that he submitted to Medicare. Pl’s MSJ at Second,McCambridge claira that he has a
“formal reassignment form 855R” with the surgeons, which he contends permits him ttreus
surgeon’s NPI for billing Medicare claimdd. at 3. Third, McCambridgeargues that thanitial
reason whya Medicarecontractorequested aefundfrom himwas thathe Medicare contractor
improperlybelievedthe service$or which McCambridgebilled Medicarewereduplicate claims
so the refund request is without meritd. at 45. Finally, McCambridge contends that the
Secretary’s review of his claim should have beeintdéichto onlythe Medicare contractorisitial
reasorfor the refund requestwhetherthe services heilked for were duplicate claimsld. at 8.
Based orthis contention, McCambridge argues that 8eeretaryshould nothave considered

“enrollment issues for surgical first assigl and “inciderdto billing"—the very factorsupon

® McCambridge’s motion to remand and memorandum of law in support theeesfiled as a sigle continuous
document with ngage or paragraph numbers. The court’s references to specificqpabgased on page numbers
that appear in electronic filing system headers.
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which the Secretary based heenial of Medicarecoveragefor McCambridge’s servicesld.;
Complaint at 2.

The Secretary addressed McCambridge’s duplicate claims argument in her dagidion
concluded thathe argument was not relevant, lees decision that Medicare did not coves
surgical assistargerviceswas not based on whethleis claims were duplicate claim#.R. at
13. Instead, e Secretarg decision was based othe Medicare statute and regulations
providing no basidor covering McCambridge’s servicesas either the services of a Ron
physician health care praler, or as services provided incident aophysician’sservices—
regardlessof whether (and in what manner) the physicians who performeduriderlying
surgery were paid. A.R. &13. The court finds that the Secretary’s demisis supported by
substantial evidence and in accordance with the law, and themefecds McCambridge’s
duplicate claims argument

McCambridge’s argumentthat the Secretary should not have considered anything
beyond whether the services he billed famavduplicate claims-ignores thestandard of review
that the MAC applieswhenreviewing lowerlevel appellatedecisions. As the Third Circuit
explains “Although MAC is limited to considering only the record before it, its reviewhef t
ALJ’s findings isde novoand MAC is not obligated to defer to the outcomes of prior decisions
below? John Balko & Associates, In&55 F. Appk at 193(3d Cir. 2014) (internal quotations
and citation omitted) The MAC was permitted to revieall evidence contained in the record
and make its decision accordinglidecause the court fisdhat the Secretary properly rejected
McCambridge’s duplicate claims argument, and properly consideredher his services
eitherprovided by a surgical first astant or incident to a physician’s servicesere covered

by Medicare the courwill deny McCambridge’s motion for summary judgment.
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Regarding McCambridge’smotion to remand, the court finds the motiand the
supporting memorandum to be disjointed andocused McCambridge’'s arguments do not
identify specific parts of the Secretaykcision challenged, or any legal or factual erroesle
by the Secretary SeegenerallyPl.’s Mot. to RemandPl.’'s Mem By way of examplein his
motion to remandMcCambridge challengethe Secretary’s conclusion th&ée was not
permitted to bill for hisurgical assistant services as inciderd fghysician’s services, amtes
to “FR VOL 66 page 55267 & 55268” and “section 4541(b) of the Balanced Budgét RIcs
Mot. to Remand at 2. However, McCambridgés to identify or explainhow thepages from
the Federal Register and section from the Balanced Budgethtlengethe Secretary’s
decision. Furthermore, in McCambridgesapportingmemorandum of lavhe cites statutg,
regulations, pages from the Federal Register, and chapters from the GM8&I fmat does not
explainhow or why the Secretary should have followed them instead of theitesy bythe
Secretary in hedecision.Pl.’s Mem at 6-13.

To theextent that McCambridge challenges the Secretary’s interpretation of theakéed
statutesupon whichshebased her denial dfledicarecoverage fohis servicesthe court applies
the Chevrontest See Chevron, U.S.A., Inc. v. iatl Res. Def. Council, Inc467 U.S. 837,
84243 (1984). “Undefhevron we first must determine if Congress has spoken directly to the
guestion at issue, and if Congress’ intent is clear, our inquiry ends as we veustfgct to the
unambiguously expressed intent of Congresslércy Home Health v. Leavitt36 F.3d 370,
377 (3d Cir. 2006) (citingchevron 467 U.S.at 842—43(internal quotations omitted) “If we
decide that Congress has not spoken directly to the issue and the statute is ait@nfgmus
with respect to the specific issue, we must ask whether the agency’s iaterprest based on a

permissible construction of the statuteld. (internal quotations and citation omitted). “If we
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find that it is, we afford deference to that interptiein.” Id. (internal quotations and citation
omitted).

Here, gctions 1861(s)(2)(K), 1832nd 1833 of the Act-which the Secretary cited in
support of her conclusion that McCambridge could not bill Medicare dirastbnonphysician
health caregprovideror as incident to a physician&ervices—are clear and unambigusu The
statutes expresslist the nonphysician health care providers and services they perform that are
covered by Medicareand a surgical first assistant 8mply not listed 42 U.S.C.88
1395x(s)(2)(K), 1395k, 1395IBecause the court finds that the statuliesctly address thessue
of whether McCambridge could bill Medicare directly as a surgical fgstst@nt orfor his
servicesas incident to a physician’s servicemd that the statutes clearly do not permit
McCambridge to bill for his services, the court need not continue to the second part df the tes

Nevertheless, with respect to the Secretary’s interpretati@eaifon 410.10(b) of the
Medicare reguladns as itrelatesto billing for services provided incident to a physician’s
services the court “must afford substantial deference to an agency’s interpretatics et
regulations.” Albert Einstein Med. Ctr.566 F.3d at 373 (internal quotation aoiation
omitted). Indeed, the Third Circuit has noted that “[tlhis broad deference is particularly
appropriate in contexts that involve a complex and highly technical regulatomaproguch as
Medicare, which requires significant expertise and entail[s] theisgestjudgment grounded in
policy concerns.”Id. (internal quotation and citation omitted). The court findsSkeretary’s
interpretation ofsection 410.1(®) of the Medicare regulatiorsthat Medicaredoes not cover
surgical assistant services provided a hospital setting during surgel®s incident to a
physician’sservices—in accordance with the lgvassection 410.10(b) defineservices incident

to a physician’s services as: “Services and supplies furnished incident to aigohigsi
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professional services, of kinds that are commonly furnished in physiciansesofficd are
commonly either furnished without charge or included in the physicians’ bills.” 42 C.F.R. 8
410.10(b). Basa on thecourt’s difficulty evaluatingMcCambridge’sarguments ue to the
manner in which he presented thenand the court's conclusion that the Secretary’s
interpretation of the Medicare statutes and regulations is in accordancdevidwt he court

will alsodenythe motion to remand.

E. McCambridge's Request for Appointment of Counsel

McCambridge als@argues that he is entitled tourt-appointed couns@ursuant to42
U.S.C. 2000e-5. Plaintiff's Request for Appointment of Attorney (“Pl.’s Request), Bo. 30.
The authority McCambridge referencel U.S.C. 2008-5, appliesonly to mattersinvolving
violations of Title VII of the Civil Rights Act of 1964, and is oo relevancehere as
McCambridge haassertd noTitle VII violations 42 U.S.C. § 2000t seq. Recognizing that
McCambridge’s request has been fifgd se the court will consider whethanyother authority
supports granting hiequest.

Civil litigants do not havea constitutional right to counsel, anbet lawsunder which
McCambridge brings thisction do not provide statutory authorization foourts to appoint
counsel Parham v. Johnsqrl26 F.3d 454, 456 (3d Cir. 199(¢)jtation omitted) 42 U.S.C. 88
405(g), 1395ff(b). Pursuant to28 U.S.C. § 1915(e)(1)[a] court may request an attorney to
represent any person unable to empounsel. Parham v. Johnsqri26 F.3dat 457 (3d Cir.
1997) (quotingTabron v. Grace6 F.3d 147, 153 (3d Cir. 1993)However,the Third Circuit
has directed courts to “exercise care in appointing counsel because voluntesrtiengyis a
precious commodity and should not be wasted on frivolous caskks.”(dtation omitted.

Therefore, a court should appotudunsel only wherases‘have some merit in fact and law
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Id. (citation omitted). If the plaintiff's claim has merit, then thEhird Circuit has suggested that
the following factors serve as a guidepost to courts in determining whethepltwyeraunsel

(1) the plaintiff's ability to present his or her own case;

(2) the complexity of the legal issues;

(3) the degree to which factual investigation will be necessary and thg abilit

the plaintiff to pursue such investigation;

(4) the amount a case is likely to turn oadibility determinations;

(5) whether the case will require the testimony of expert witnesses;

(6) whether the plaintiff can attain and afford counsel on his own behalf.
Id. (citation omitted). Without conducting an idepth analysis of the factersas the court does
not deemit necessary under these faetisvo factors dominate the court’'s decision to deny
McCambridge’s requegor appointed counsel. First, the coddatermineghat McCambridge$
underlying claim does not have meriéand concludesthat summary judgment in favor of the
Secretary(and against McCamlalge) is appropriate in the matter underlying this request
counsel Second, McCambridges able to pay for an attorney, and has indicated this in his
requeststating “I am able to pay for an attorney, provided that fielyonly review the record,
and the refund request. | do not want to pay for an attorney to tell me | am not aopexciitio
can bill Medicare directly.” Pl.'s Requestat { 2 It appears that rather than being unable to
afford an attorney, McCambridge simply daes want to pay for one. For these reasons, the
court will deny McCambridge’s request for appointment of counsel.

. CONCLUSION

After reviewing thecrossmotions for summary judgmeniicCambridge’s motion to
remand,McCambridge’s request for appointment of counged, administrative record, and the
Secretary’s decision, the court fintte Secretary’s conclusi@that (1) McCambridge was not

authorized to receive payment under the Medicare stdingetly as a norphysicianhealth care

provider, (2) thesurgical assistangervices for which McCambridge billed Medicare are not
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covered asncident toa surgeon’s servise and (3) McCambridge is not entitled to a waiver of
the overpaymenassessed against hims supported by substantial eviderasa in accordance
with the law Furthermore, the court finds McCambridge’s arguments regarding dupleate c
and the MAC’sallegedlyimproperconsideration of evidence beyond whether claims were
duplicate claims unavailingTherefore, the court will grant the Secretary’s motion for summary
judgment and deny McCambridge’s motion for summary judgment.

The courtalsodenies McCambridge’s motion to remabnelcauseéhe Secretary correctly
interpreted the applicable Medicare statutes and regulations upon which it Isadedial of
Medicare coverage for McCambridge’s service$he court further denies McCambridge’s
request for appointment of counsetlasre isno basis to grarthe request

A separaterder follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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