MARTINEZ v. FUDEMAN Doc. 67

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GILBERT M. MARTINEZ,
Plaintiff, : CIVIL ACTION NO. 16-1290
V.
CITY OF READING PROPERTY
MAINTENANCE DIVISION, and
READING AREA WATER AUTHORITY,

Defendants.

MEMORANDUM OPINION

Smith, J. March 13 2018

Currently beforethe courtis a motionby thepro seplaintiff seekingto have the court
reopen the time for him to file an appeal from a September 29, 2017 order grantmgrgum
judgment in favor of the defendants os hauses of acticend closing the casand a November
3, 2017 order which denidais motion for a preliminary injunctiofiled after this matter had
concluded The plaintiff filed thenstant motiorto reoperafter hehadalreadyfiled a notice of
appeal and received notice from the court of appeals that thenamigubmitting his appeal to a
panel for pasible dismissal because it appeared lieatintimely filed his notice of appeal. The
plaintiff generallyclaims that he is entitled to relief because the clerk of court failed to timely
provide him with notice of the entry of the two orders and copies of the orders until séminmg t
to him on November 9, 2017.

The court will deny the motion to reopen with respect to both srd&egarding the
November 3, 201@rder, the plaintiff may not move to have the court reopen the time to file an
appeal becaudee received notice of the entry of the order within 21 days after the clerk of court

entered it on the docket. Nonetheless, even if the court were to consideiritif plquest as
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a requestor an extension of time to file a notice of appeal, thertcwvould deny the motion as
premature because the time has not yet expired for him to file a timely appe#hé&order.As
for the September 29, 20brder, the plaintifunfortunatelyfails to satisfy the requirements for
this court to reopen the time to appeal insofar as he failed to file the motion to vetipe 14
days after receiving notice of the order.

l. APPLICABLE FACTUAL RECORD AND PROCEDURAL HISTORY

1. Thepro seplaintiff, Gilbert M. Martinez (“Martinez”), originally commenced this
actionon March 18, 2016, by filing an application to proceeforma pauperisand aproposed
complaint against the originallyamed defendants, the Honorable Madelyn J. Fudeman, the City
of Reading Property Maintenance Division (“PMD”), and the Reading Area&niWaithority
(“RAWA”"). Doc. No. 1.

2. Martinez assertedariouscauses of actiom the complaint, including, but not
limited to, claimsunder 42 U.S.C. 88§ 1983 and 1981 and the Pennsylvania Utilities Code based
on the allegedly unlawful actions by (RAWA in (a) terminatinghis municipal water services
for nonpaymen and for refusing to allow ito changethe water meterat his residence(b)
charging him for a compromised water metand (c) turning off and on the wateto his
residenceand charging hinfiees for doing so, and (2) PMD f(a) placing condemnation notices
on hispropertyon those occasions when he lacked running wated(b) issuing related nen
traffic citations SeegenerallyCompl., Doc. No. 3.

3. Pursuant to 28 U.S.C. § 1915, the court reviewed the application to prioceed
forma pauperisand screened the proposed complaiBt order dated July 6, 2016, the court,
inter alia, (1) granted the application to proceedforma pauperis and(2) dismissed with

prejudice (aall claims againsiudge Fudeman, Ylany purportd claims under Title VII, and Jc



any causes of actiofor alleged violations of th&nited States Criminal &le, including 18
U.S.C. 88 241, 242. Order, Doc. No. 2.

4. PMD and RAWA separately filed answers and affirmative defenses to the
complaint on September 7, 2016, and September 13, 2016, respectively. Doc. Nos. 7, 10.

5. On October 5, 2016, the court held an initial pretrial conference with Martinez
and counsel for the defendants. After the conference, the court entered a schedulinDazder
No. 14.

6. On November 18, 2016, PMD filed a motion for judgment on the pleadings. Doc.
No. 16.

7. Martinez filed a response to the motion for judgment on the pleadings on
December 5, 2016. Doc. No. 17.

8. The court entered an order denying the motion for judgment on the pleadings
without prejudice on February 2, 2017. Doc. No. 21.

9. On February 16, 200 RAWA and PMDseparately filed motions for summyar
judgment. Doc. Nos. 22-24, 25-27.

10. Martinezfiled responses to the motions on March 9, 2017, and March 24, 2017.
Doc. Nos. 28, 29.

11. On April 12, 2017, the court entered an order (1) stayingdimainingpre-trial
deadlines pending the court’s disposition of the motions for summary judgment, and (2)
scheduling oral argument on the motionssemmary judgment.

12.  The court heard oral argument on the motions on April 25, 2@at. No. 47.

Martinez and counsel for the defendants were present for the argument.



13. The courtseparately fileda memorandum opinion and order on September 29,
2017, which(1) granted the motions for summary judgméeB) entered judgment in favor of the
defendants and against Martineend (3) closed the case. Doc. Nos. 48, 49.

14.  Martinez filed a motion for preliminary injunctive relief on October 20, 2b17.
Doc. No. 50.

15. RAWA filed a response to the motiofor preliminary injunctive reliefon
November 1, 2017. Doc. No. 51.

16. On November 3, 2017, the court entered an order denying the nfotion
preliminary injunctive relief Doc. No. 52. In denying the motion, the couglainedthat inter
alia, the case concluded on September 29, 2017, when the court granted the defendants’ motions
for summary judgment and closed the caSeeOrder at 1 & n.1, Doc. No. 52.

17. Martinez claims that he did not learn about the court's ordetf seeing
RAWA's response to his motion for a preliminary injunction, which it filed on November 1,
20172 Reply and Aff. in Supp. of Mot. to Reopen Time to App&sllartinez’s Reply”)at 1 3,

8, Doc. No. 60.

18. Martinez contacted the clerk of court'fice on November 5, 2017, and spoke to

a clerdemployee there Id. at 4. Martinez asserts that this clerk told him that there was an

error in failing to mail him copies of the court’s ordeld.

In the motion, it appears that Martinez was seeking to have the courtA¥gp Rom collecting from a judgment
entered against him in state couieeMotion for Inj. Relief and Mem. of Law in Supp. of Mot. ab2Doc. No. 50
The underlying state couaction formed part of the factual basis for Martinez’s claims in this Gee.generally
Compl.

2|n bothhis affidavit anchis testimonyduring the evidentiary heariran January 9, 2018/artinez asserted that he
did not learn about the district ad's ordess until receiving RAWA's response to his motion for a preliminary
injunction. Although he groups the September 29, 2017 and November 3, 2017 orders in thisrgtMartinez
could havdearned aboutnly the September 29, 2017 order by tinse because RAWA filed its resporisethe
motion for a preliminary injunction on November 1, 2017, which prés to the court’'s November 3, 2017 order.
Thus, RAWA could not have referenced a November 3, 2017 order that did natt ¢listime it filed its response
to the motion for a preliminary injunction.
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19. On November 9, 2017, Martinez received a voicemailsags from a clerk’s
office supervisor, named “Nichole,” who allegedly) acknowledged the erram failing to send
him copies of the orderg2) informed him that she was sending him copies of the court’s
September 29, 2017, and November 3, 2017 ordedy3atold him to contact her if he had any
guestions.ld. at 1 5, 6.

20.  After receiving copies of the September 29, 2017 and November 3, 2017 orders
on or about November 13, 2017, Martinez contacted “Nichblil” at § 7. During this
conversation, Martinez asserts thidichole” informed him that the docket would reflegthen
the clerk’s office mailed the order® him and advised him that he should writethe court
aboutthe issue with failing to mail the ordeaterthey were enteredn the docketld.

21. The docket entries on the Electronic Case Filing/Case Manag¢ta&i/CM”)
system do not reflect that the clerk’s office mailed copies of either the Sept2ntad17order
or the November 3, 2017 order to Martinez until doing so on November 9, ZHeDocket
Notations Accompanyindpoc. Nos. 49, 52.

22.  There is no evidence that any employee of the clerk of court’s office intehgional
withheld mailing Martinez copies of tlwurt’s orders or intentionally acted in any other way to
interfere with his right to file an appeal in this case.

23. There is no direct evidence establishing that the clerk’s office mailed Martinez
copies of the court’'s September 29, 2017 memorandum opinion and order or the November 3,

2017 order until doing so on November 9, 2017.

% During the hearing on the motion, Martinez confirmed that he received cépies®eptember 29, 2017, and
November 3, 2017 orders on or about November 13, 2017.

5



24. Martinez confirmed that he received copies of the September 29, 2017, and

November 3, 2017 orders on or about November 13, 2017.
25. Martinez filed a notice of appeal to th&hird Circuit Court of Appealson
December 6, 2017.Doc. No. 53. In the notiaaf appeal Martinez stateas follows:

Notice is hereby given within the 30 dalymiit, that the plaintiff Gilbert M.
Martinez proceeding as a right against the captioned defendathte iabove
named casqsic], hereby appeals to the United States Court of Appeals for the
[T]hird Circuit from the final order entered on the 29th day of September 2017
denying plaintiffs injunction Relief and issuing summary judgment in favor of
defendats, Reading Area Water Authority, City of Reading Property
Maintenance Division and Hdsic] Madelyn Fudeman. This notice to Appeal is
timely because the clerk of court failed to mail out the courts [sic] orddr unti
November 9[,] 2017, therefore tollinige statute of limitation requirement.

Notice to Appeaht 1(alterations to origina))Doc. No. 53.

26. On December 12, 2017, the clerk of court for the Third Circuit filed a lettire
advisingMartinezthat the court was submitting his appeal to a bme'possible dismissal due
to a jurisdictional defect."SeeDecember 12, 2017 LtiMartinez v. FudemarNo. 173661(3d
Cir.). The letter informed Martinez that it appeared that he failed to timelyi§leotice of
appeal from the court's Septemi2&, 2017 andNovember 3, 2017 orderdd. In addition, the
letter advised Martinez as follows:

In the case of an untimely notice of appeal in civil cases, the District Court has

discretion to permit an extension of time to file the notice of appealviigje a

motion requesting such relief is filed not later than 30 days after the normal

appeal period; and (2) where good cause or excusable neglect is Sesvn.

Federal Rules of Appellate Procedure 4(a)(1) and 4(a)(5), attached.

The District Court may reopen the time for appeal when a party entitled to notice
of entry of a judgment or order did not receive such notice from the court or any

* Martinez indicated as such rihg the court’s hearing on the motion to reopen which, to date, has mot bee
transcribed.
® Martinez appears to have dated the notic&\fovember 29, 2017SeeNotice to Appeal at 1. The appeal was
docketed at Case Number-3861 with the Third Circuit

Interestingly, both Martinez and the Third Circuit have treated thissnas an appeal from the court’s
September 29, 2017 and November 3, 2017 orders even though it only expresslysieatiteptember 29, 2017
order. See idat 1. It also usesrgjular tense of the word ordeBee id.
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Circuit.

party within 21 days of its entry: (1) upon motion filed within 180 days of entry of
the judgment or order or within 14 days of receipt of such notice, whichever is
earlier; and (2) upon finding that no party would be prejudiSeg@Federal Rule

of Appellate Procedure 4(a)(6), attached.

Jurisdictional defects cannot be remedied by the coudppgals. The parties
may submit written argument in support of or opposition to dismissal for lack of
appellate jurisdiction. Any response regarding jurisdiction must be in proper form
(original with certificate of service), and must be filed within 2lysifrom the

date of this letter. Upon expiration of the response period, the case will be
submitted to the Court for consideration of the jurisdictional question.

27. On December 13, 2017, PMD filed a motion to quash the amptathe Third

See Motion of Def./Appellee, City of Reading Prop. Maidiv. to Quash Pl.’s

Untimely Notice of AppealMartinez v. FudemarNo. 17-3661 (3d CirJ.

28. On December 18, 2017, RAWA filed a motion to quash the appeal with the Third

Circuit. SeeDefendant/Appdéée Reading Area Water Auth.’s Mot. to Quash Pl.’s Untimely

Notice of AppealMartinez v. FudemarNo. 17-3661 (3d Cir.).

29. Inits motion to quash, RAWA included the following information:

Counsel for RAWA contacted the clerk’s office at the United Statssi€liCourt

for the Eastermistrict of Pennsylvania to determine if the court’'s Memorandum
Opinion/Order Granting Defendants’ Motions for Summary Judgment, which
were entered on September 29, 2017, were in fact mailed to Mr. Martinez at that
time. Nicok Durso [sic], Case Processing Supervisor for the United States
District Court for the Eastern District of Pennsylvania, provided counsel kath t
clerk’s office copy of the court's Memorandum Opinion and Order, both dated
September 29, 2017The last pag of both of these documents has the following
handwritten notation:

09/29/2017
Copies E Mailed
&
Mailed to G. Martinez

® PMD attached a copy of this document as an exhibit to its response in oppositemimtitn to reopenSee
Response of Def., City of Reading Prop. Maintenance Div., in Opp.'sdVt. to Reopen the Time tappeal
Pursuant to Fed. R. App. P. 4(a)(6) at ExDBc. No. 57
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Copies of the first and last page of the Memorandum Opinion (which was 56

pages long) and of the Order are attached hereto as Exhibit A. These notations

strongly suggest that the clerk of court did not fail to mail out the Opinion/order

until November 9, 2017.
Id. at 2.

30. On December 18, 2017, Martinez filed a “Motion to ReofenTime to Appeal
Pursuant to Rule 4(A)(6) & MemorandwhLaw in Support Doc. No. 56.

31. PMD and RAWA separately filed responses to the motion to reopen on December
19, 2017, and December 20, 2017, respectively. Doc. Nos. 57, 58.

32.  On December 21, 2017, the court entered an order scheduling an evidentiary
heaing and oral argument on the motion to reopen for January 9, 2018. Doc. No. 59.

33. Martinez filed a“Reply and Affidavit in Support of Motion to Reopen Time to
Appeal on December 29, 2017. Doc. No. 60.

34. The court held a hearirand oral argumerdn the motion to reopen on January 9,
2018. Doc. No. 62. Martinez and counsel for the defenaeaTts present for the hearing.

35.  During the hearing, Martinez attemptem introduce into evidence a USksh

drive containing purported telephone conversations with employees of the clerk ré§ cou

’ As pointed out by RAWA, thisandwritten notatiois contained otthe last pages of theon-electroniesigned
copiesof the court’s September 29, 2017 memorandum opinion and. dkthetinez contests that such a notation
exists because the copies the clerk’s office provided to him did not corgaiottition. SeeMartinez’'s Reply af] 9
(“It appears that counsel is being deceptive and fraudulent because the @itktsome did nothave the same
writing in the corner of the page as he is directing the courts attention Adtlipugh, asexplained in more detail
below, the resolution of this issue is w@aessary for purposes of resolvihg motion to reopen, the reason for the
disaepancywith the copiess easily explained. Pursuant to this court’s operating procedussy,@inion or
order is signed by the judge authoring the opinion or orilke clerk of court retains these original documents in
the file room in PhiladelphiaFor many orders and other judicial documgjnidges will then use an electronic
signature for the documents uploaded dodketed on the ECF/CBlystem.

In this case, the undersigned physically signed both the September 29, 20drantmm opinion and
order and used an electronic signature for the copies that were uploaded onte/ABB Egstem.When the clerk
of court’s office mailed copies of the September 29, 2017 opinion and order toédaitvery likely printed and
sent him copies of the docemts as they are stored on the ECF/CM systemith are identical documents except
for the court’s signaturand, apparently, the aforementioned notatiohisbottom, there is nothing nefarious about
how notations appeared on the original copies or howtive could have received copies lacking the notations,
and defense counsel were not being deceptive or fraudulent by referémcimgdtions.Instead, they were merely
pointing out circumstantial evidence that could lead to a determination thagtkis office actually sent copies of
the documents to Martinez.



office.® Martinez argued that this evidence would support his contention that the clerkés offic
failed to mail him copies of the September 29, 2017 and November 3, 2017 orders until
November 9, 2017. Martinez admitted that he recorded these conversations with these
employees without the employees knowing thi@rtinez was recording thewr consenting to
Martinez ecordng their conversations with him Martinez believes that recording these
conversations did natiolate any wiretap laws.

36. At the conclusion of thevidentiaryhearing, the court provided the parties with
an additional seveday period to submit any other materials in supmdrtheir respective
positions.

37. PWD filed a sureply in support of its opposition to the motion to reopen on
January 10, 2018. Doc. No. 61.

38. Martinez filed a “Motion Pursuant to Fed.C.P.R. [sic] 60B(1)(3)(4)(6) [sic] and
SurReply to Motion Pursuant to Fed.C.Appeal R. [sic] 4(6)(A) [sic] for Time to Reopera\pp
with Memorandum of Law in Support” on January 16, 2b1Boc. No. 63.

39. RAWA filed a response to this motion on January 29, 2018. Doc. No. 65.

40. Martinez filed a “Reply to Defendants response brief opposing Plaindf(b)

Motion and Request for time to reopen Appeal” on February 8, 2018. Doc. Kb. 66.

8 The flash drive contained four files: three of the files were telephone satieers between Martinez and
employees of the clerk of court, and one of thesfilas the recording of a voicemail message left by one of the
employees.

° The court will address Martinez’s Rule 60(b) motion in a separate ordercdlint has referenced it here only
because the court provided the parties with leave to provide additiomaha@tfon or arguments isupport of their
respective positions and Martinez included his assertions and argunitbras wccompanying Rule 60(b) motion.
1% Concerning the motion to reopen, Martinez takes issue with defense ceasselition that he became aware of
the court’'s smmary judgment order on November 1, 2017, when in fact he did not receive RA®$Aonse in
opposition to his motion for a preliminary injunction until on or about Ndyem, 2017.SeeReply to Defs.’ Resp.
Br. Opposing Pl.’s 60(b) Mot. and RequestTame to Reopen Appeal at 1. He also again asserts that he timely
filed the notice of appeald. at 2.



Il. DISCUSSION

A. Motion to Reopen

In the Motion to Reopen, Martinggenerallyargues thahe can show good cause for this
court toreopen the time for him to file a notice of app&aim the September 29, 2017 and
November 3, 2017 ordelsecause the “district [c]lerk of court intentionally failed to mail out the
courts [sic] orders to me within the 21 days prescribed by Federal Rule oP@egdure Rule
77(d).” Mot to Reopen the Time to Appeal Pursuant to Rule 4(A)6 & Mem. of Law in Supp. at
1. As discussed in more detail below, the court will (1) deny the motion to reoffenegpect
to the September 29, 2017 ordezcause Martinez has failed to satisfy the requirements to
reopen the time to file a notice of appeatd (2) deny the motion to reopen with respect to the
November 3, 2017 order because the time for him to file an appeal from that order yeis not
expired.

1. Applicable Law

a. Time for FilingaNotice of Appeal

“[T]he timely filing of a notice of appeal in a civil case is a jurisdictional regméent.”
Bowles v. Russelb51 U.S. 205, 214 (2007)Under Rule 4(a)(1)(A) of the Federal Rules of
Appellate Procedure, a party must file a notice of apfva#h the district clerk within 30 days
after entry of the judgment or order appealed from.” Fed. R. App. P. ¥89)(JA judgment or
order is enterednder Rule 4(a):

() if Federal Rule of Civil Procedure 58(a) requires a separate document, when

the judgment or order is entered in the civil docket under Federal Rule of Civil

Procedure 79(a); or

(i) if Federal Rule of Civil Procedure 58(a) requires a separate docunte, w

the judgment or order is entered in the civil docket under Federal Rule of Civil
Procedure 79A) and when the earlier of these events occurs:
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e the judgment or order is set forth on a separate document, or
e 150 days have run from the entry of the judgmanbrder in the civil
docket under Federal Rule of Civil Procedure 79(a).
Fed. R. App. P. (&7)(A). The“[lJack of notice of the entry does not affect the time for appeal
or relieve-or authorize the court to relieva party for failing to appeal within the time allowed,

except as allowed by Federal Rule of Appellate Procedure 4(a).” Fed. R. Civ.)R2)77(d

b. Motion for Extension of Time to Appeal

“Pursuant to Federal Rule of Appellate Procedurée[d]istrict courts have limited
authority to grant an extension of the-@8y time period.”Santiago v. . & N.J. Port Auth,
687 F. App’x 146, 149 (3d Cir. 201fper curiam)(quotingBowles 551 U.S. at 208).Under
Rule 4(a)(5)(A), the court

may extend the time to file a notice of appeafi)fa party so moves no later than

30 days after the time prescribed by this Rule 4(a) expiresfiizrrdgardless of

whether its motion is filed before or during the 30 days after the time prescribed

by this Rule 4(a) expires, that party shows excusable neglect or good cause.
Fed. R. App. P. 4(a)(5)(A).

The excusable neglect and good cause standards @pplijfferent situations. “The
excusable neglect standard applies in situations in which there is fault; in satfoiss, the
need for an extension is usually occasioned by something within the control of the mgént.”
R. App. P. 4(a)(5)advisory committee’s note t®2002 amendment To determine excusable

neglect, the court must consider four factors: *(1) the danger of prejudice to thmavamt;
(2) the length of the delay and the impact on judicial proceedings; (3) the reasha telay,
including whether it was within the reasonable control of the movant; and (4) whle¢her
movant acted in good faith . . . Ragguette v. Premier Wines & Spirié91 F.3d 315, 322 (3d
Cir. 2012) (quotingPioneer Invs. Servs. Co. v. Brunswick Assocs.R #hip, 507 U.S. 380, 395

(1993)). As for “good cause,” this “standard applies in situations in which there is ne-faul

11



excusable or otherwise. In such situations, the need for an extension is uscadipmed by
something that is nowithin the contiol of the movant.” Fed. R. App. P. 4(a)(8dvisory
committee’s note t@002amendment

C. Motion to Reopen the Time to File an Appeal

If a party fails to receive notice of the entry of judgment and the time for &lingppeal
runs out, the party may move to have the district court reopen the time to file an appéa. |
regard, Federal Rule of Appellate Procedure 4(a)(6) provides as follows:

The district court may reopen the time to file an appeal for a period of 14 days

after the date when itsraer to reopen is entered, but only if all the following

conditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federal

Rule of Civil Procedure 77(d) of the entry of the judgment or order sought to be

appealed whin 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered or

within 14 days after the moving party receives notice under Federal Rule bof Civi

Procedure 77(d) of the entry, whichever is earlier; and

(C) the court finds that no party would be prejudiced.

Fed. R. App. P. 4(a)(6). A party seeking to have the court reopen the time must satisfy each
condition in subparts (A) through (CSee Baker v. United State&/0 F.3d 448, 454 (3d Cir.
2012) (explaining that “[i]f all of the[] conditions [set forth in Rule 4(a)(6){&))] are met, the

district court may reopen the time to file an appeal for a period of fourtgsnafter the date

when its order to reopen is entered” (alterations to origingdpalsoIn re Chavannest58 F.

" Rule 77(d) of the Federal Rules of Civil Procedure provides for service asadjidgments as follows
“Immediately after entering an orderjodgment, the clerk must serve notice of the entry, as provided in Rjje 5(b
on each party who is not in default for failing to appear. The clerk mustirdenservice on the docket. A party
also may serve notice of the entry as provided in Rule 5(b).” Fed. RPCiV(d). The court notes that defense
counsel acknowledged during the January 9, 2018 hearing that the dedetidardt serve either the September 29,
2017 memorandum opinion and order or the November 3, 2018 order upon Martinez as prdRidedbb)of the
Federal Rules of Civil Procedure
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App’x 65, 67 (3d Cir. 2016) (per curiam) (“Under Federal Rule of Appellate Procedu(8)4(a)
courts allow reopening of the time to file an appeal ifeéleenditions are satisfied[.]”)
2. Analysis

a. The September 29, 2017 Memorandum OpinionCaaér

Preliminarily, since the courfiled a separate order and memorandum opiron
September 29, 2017, which resolved the motions for summary judgmeeintered judgent in
favor of the defendantshe documents werentered on the docket pursuant ®Rule 79(a)of
the Rules of Civil Procedure on September 29, 2017. UkgleellateRule 4(aj1)(A), Martinez
technically had until October 30, 2017, to file a notice of appeal from those &fdeks.
Martinez did not file hisappeal untilDecember 6, 2017, hisotice of appeal is facially

untimely*®

2 The 30th day, October 29, 2017, fell on a Sunday. Under Rule 6(a)(1)(C), Méntid®ne additional day to
timely file the notice of appealSeeFed. R. Civ. P. 6(a)(1)(C) (“When the periodiated in days or a longer unit of
time: . . .(C) include the last day of the period, but if the last day is a Saturdayaguwrdegal holiday, the period
continues to run until the end of the next day that is not a Saturday, Santigal holiday’)
13 Martinez appears to argue that he “filed” the notice of appeal because he mailed it tktbBadart on
November 29, 2017SeeMotion to Reopen the Time to Appeal Pursuant to Rule 4(A)(B)esn. of Law in Supp.
at 1 (“I set forth my notice to appeal on November 29, 2017.”). He is imtorre

“An appeal permitted by law as of right from a district court to a coumpp€als may be taken only by
filing a notice of appeal with the district court within the time allowed by Rulé-dd. R. App. P. 3(a)(1)
(emphasis added). And as indicated above, “the notice of appeal requirec: [B/rRust béiled with the district
clerk within 30 days after entry of the judgment or order appealed’fréed. R. App. P. 4(a)(1)(A). Since a party
mustfile the notice of appeal with the district court, determining whether ttieeris filed would seemingly require
compliance with Rule 5(d)(2) of the Federal Rules of Civil Procedurighwprovides for hovilings are generally
made. Under Rule 5(d)(2), a paper is deemed “filed"d®liVeringit: (A) to the clerk; o(B) to a judge who agrees
to accept it for filing, and who must then note the filing date on the paylepromptly send it to the clerk.’e&. R.
Civ. P. 5(d)(2) first emphasis added). Thus, “[w]hen papers are mailed to the clerk’s diffimgis complete only
upon the clerk’s receipt of themMcintosh v. Antonip71 F.3d 29, 36 (1st Cir. 199%ee Vogelsang v. Patterson
Dental Co, 904 F.2d 427, 430 (8th Cir. 1990) (“[E]xcept agppto seprisoners unddrouston v. Lackwe hold that
a notice of appeal is filed under Rule 4(a)(1) when it is received by the cléwk difstrict court.”)Baker v. Raulig
879 F.2d 1396, 1398 (6th Cir989) (per curiam) (explaining that a notice of appeal “is ‘filed’ witthie meaning of
Rule 4(a)(1) upon receipt by the district court clerk, not at the timeadingy’); Haney v. Mizell MenHosp, 744
F.2d 1467, 1472 (11th Cir. 1984) (“While it is etjy@lear that actual receipt of the notice of appeal by the district
court within the Rule 4 period, even though not formally filed withiat period, suffices to confer appellate
jurisdiction, simply depositing the notice in the mail is not the samiéiragif.” (citation and internal citations
omitted));Kareem v. F.D.I.G.811 F. Supp. 2d 279, 282 (D.D.C. 2011) (referencing Rule 5(d)(2)(A) and éxglain
that “when a nofprisoner plaintiff mails a motion to the Court, the filing date is the datshich the motion was
received, not the date on which the motion was ses#§ also Wiss v. Weinbergdd 5 F. Supp. 293, 294 8.(E.D.
Pa. 1976) (explaining that “[ijn contrast to service by mail, which F&iviPP. 5(b) states is complete upon mailing,
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Although Martinez does not expressly seek this relief, he may not apply for asierte
of time to file a notice of appeal under Appellate Rule 4(a)(5) because he dil@ tio¢ instant
motion within 30 days after the expiration of the time to appeal (which would hare be
November 29, 2017). Thus, his only possible avenue for relief is if the court reopensable peri
for him to file an appeal under Rule 4(a)(6).

As indicated bhove, to satisfy his burden to have the court reopen the time for him to
appeal, Martinez must show: (1) he failed to receive notice under Federal Rdeilof
Procedure 77(d) of the September 29, 2017 order within 21 days after its entry; (20 beefile
motionto reopen within 180 days after the judgment or order is enteredthin 14 days after
he receivednotice under Federal Rule of Civil Procedure 77(d) of the eoftrthe order
whichever is earlierand(3) no party would be prejudiced. Fed. R. App. P. 4(a)(6).

With regard to the first requiremerthe court cannot unequivocally determine that the
clerk of court sent Martinez copies of the September 29, 2017 memorandum opinion and order

prior to doing so on November 9, 20%%7.Unfortunately, alhough the documents have the

filing by mail is not complete until the complaint is delivered to an officeh@fcoburt who is authorized to receive
it” (internal quotation marks and citation omitted)). Even if the Federal Réildppellate Procedure applied to
determine when Martinez “filed” the notice of appeal, the result would be thee SsdFed. R. App. P. 25(a)(2)(A)
(“Filing may be accomplished by mail addressed to the clerk, but filingtiSmely unless the clereceiveghe
papers within the time fixed for filing(emphasis added)).

Martinez has not iderited any rule, statute, or cagdich would provide that he “filed” his notice of
appeal when he purportedly mailed it to the clerk of court on November 29, 20&7& i§,bof course, tharisoner
mailbox rule, vhich provides an exception to this general rule insofarae aeprisoner’'spapers will be deemed
to be filed when therisonerdelivers the papers to prison officials for forwarding to the clerk oftc@ee Houston
v. Lack 487 U.S. 266 (1988) (coluling that goro seprisoner’s paper is deemed filed “at the time petitioner
delivered it to the prison authorities for forwarding to the court clerk”)e retionale for the prisoner mailbox rule,
“that imprisoned pro se litigantae neither deliver #ir pleadings to the court clerk themselves nor monitor the
progress of their papers throutijie mails as other litigants,” 4B Charles Alan Wright & Arthur R. Mjllezderal
Practice and Procedurg 1153 (4th ed.), does not apply to foisoners such ddartinez. At bottom, Martinez's
notice of appeal was “filed” when the clerk of court received it and not whetnglagurportedly placed it into the
mail for its eventual delivery to the clerk of court.

14 Even though the court cannot conclusively detaemihat happened with service of the opinion and order prior to
November 9, 2017, the court can conclusively state that although Martines déingtithe clerk of court

“intentionally” failed to mail him copies of the September 29, 2017 and iNbee 3, 20T ordershe has introduced

no evidence to support this bold allegation of misconduct. Instemubéiars that the clerk’s office’s failure to serve
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notationson the last pageseeminglyindicating that the clerk’s office mailed them to Martinez
on the same date as their entityere is nadirect evidence that they were actually sent to him
after their docketing and no suehtry was ever made on the ECF/CM system (at,leasuntil
November 9, 2017).Martinez vehemently disputdgving receivedhe documents until on or
about November 13, 2017.

Despite this issue with determining precisely what happened with the Sept@d,
2017 memorandum opinion and orderer if the court were to determine that Martinez satisfies
the first requirement of Rule 4(a)(6) because he did not receive notice undeal Fader of
Civil Procedure 77(d)(1) of the entry of the September 29, 2017 memorandum @pidiorder
within 21 days of theientry (namely, by October 20, 2017), he would not be entitled to have the
court reopen the time to file an appeal from the September 29, 20X7bexiise heannot
satisfy Rule 4(a)(6)(B)’'s seconéquirement In this regard, Martineadmits that he received
his copies of the court’s orders on or about November 13, 2017, via the mail.

Per Rule 4(a)(6)(B), Martinez had to file the instant motion no later than 14 days afte
receiving notice of theaightto-be appealed ordéecause once he received a copy of the order,
it triggered the earlier of the two time periods set forth in subsection {B)erefore, Martinez
had 14 days (or until November 27, 2017) to file the instant mtdieaopen. Heid not file it

until December 18, 2017, which was 21 days too'fate.

copies of these orders on Martinez was simply a mistake, which the oféiogpttd to promptly rectifyfeer

receiving notice of the issue.

!> Martinez’s filing of a notice of appeal (and not a motion to reopeajninglywould not constitute a motion to
reopen requiring the court to use December 6, 2017, as the date of thef filiagrmtion. See Poole \Family Ct.

of New Castle Cty368 F.3d 263, 268 (3d Cir. 2004) ("We . . . hold that Appellate Rule 4(a)(6)yesguimotion to
reopen. While no particular form of words is necessary to render a filinigian, a simple notice of appeal does
not suffice.” (citations and internal quotation marks omitte&pen if the court were to treat the notice of appeal as
a motion to reopen, Martinez still cannot satisfy the second requirefmenteo4(a)(6) because he filed the notice
nine days after the idayperiod expired.
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At bottom Martinez’s failure to file the instant motion within 14 days after receiving
notice of the September 29, 2017 order and opinir about November 13, 201%,fatal to
his motion and the court need not address the third condigomhether the defendants would
be prejudiced by the court reopening the time to file an apgpeal.

b. The November 3, 2017 Order

Although Martinez does not attempt to particularize his arguments with respeé to th
September 29, 2017, and November 3, 2017 order, the latter order presents a significantly
different scenario for Martinez in his attempt to appeal from this decisrothe first instance, it
appears highly likely that Martinez timefijed his notice of appeal from this order.

More specifically, Rule 54(a) of the Federal Rules of Civil Procedure gesvihat a
“[Jludgment’ as used in these rules includes a decree and any order fromawvhagpeal lies.”

Fed. R. Civ. P. 54(a). The courts of appeals have jurisdiction under 28 U.S.C. § 1292(a)(1),
which grants appellate jurisdiction over ‘[ilnterlocutory orders of theidistourts ... granting,
continuing, modifying, refusing, or dissolving injunctionsB’H. ex rel. Hawk v. Easton Area
Sch. Dist. 725 F.3d 293, 301 (3d Cir. 2013) (quoti@gpniewski v. Warren Hills Reg’l Bd. of
Educ, 307 F.3d 243, 252 n.10 (3d Cir. 2002)Jhus, it would appear that the Third Circuit
Court of Appeals would have jurisdiction over the court's oanying Martinez’s request for
injunctive relief and, as such, the order would qualify as a “judgment” under Rife 54.

Per Rule 58(apf the Rules of Civil Procedure, the court has to enter a judgment in a
separatealocument except for orderslisposingof motions ‘(1) for judgment under Rule 50(b);

(2) to amend or make additional findings under Rule 5Z@))for attorney’s fees under Rule 54;

' The court notes that neither defendant has argued that reopening the tilh@refudice it, and it seems
incredibly unlikely that thelefendants could establish gmgjudice.

1t is unclear whether Martinez’s filing of the motion aftee conclusion of the case would affect appellate
jurisdiction over the order.
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(4) for a new trial, or to alter or amend the judgment, under Rule §9) @wr relief under Rule
60.” To beconsidered as a separate document, the order must omit any reaSeeng/itasick
V. Minn Mut. Life Ins. Cq.803 F.3d 184, 187 (3d Cir. 2015) (concluding that order must omit
reasoning to be considered separate document under Rule 58&g)so Imre Cendant Corp.
Sec. Litig, 454 F.3d 235, 2443d Cir. 2006) (explaining that the court will treat an order as a
separate document if it meets three criteria: (1) the order must beostdfned and separate
from the opinion; (2) the order must note tleéief granted; and (3) the order must omit, or at
least substantially omit, district court’s reasons for disposing of the pactasis). “[l]f a
certain order is subject to the sepaiddeument requirement of Federal Rule of Civil Procedure
58 and no separate document exists, an appellant has 180 days to file a notice -ef Hyipé&al
the judgment to be considered ‘entered,” plus the usual 30 days from the entry oénadgm
LeBoon v. Lancaster Jewish Cmty. Gtss'n 503 F.3d 217, 223 (3d Cir. 2007).

Here, when the court denied Martinez’s motion for a preliminary injunction, theadidur
so via an order and footnote stating the reasons for the deciSseam®rder, Doc. No. 52. If the
court had to enter separate documents in resolving the motion for a preliminaryiomunct
Martinez would have had 180 days after the entry of the order on November 3, 2017, to file a
notice of appeal. Since Martinez filed his notice of appeal on December 6, 2017, henfedd it

within the 180-day periodf

18 Even if the court were to determine that separate documents were not requéeBulrds8, the court would still
find that Martinez is entitled to additional time to file a notice of appeal. Imaberd, unlike the September 29,
2017 memorandum opom and order, it does not appear that there is a dispute that Martinez cideieé a copy
of the November 3, 2017 order until November 13, 2017.

The 30Gday period for Martinez to file a notice of appeal from the November 3, 2017 ordestdigpire
until December 4, 201%. Martinez cannot seek to reopen the time to file an appeal from this order because he
cannot satisfy the first requirement insofar as he admits that hea@cwitice from the clerk’s office of the entry of
the order on November 13017, which was within 21 days after its entry on November 3, 201 #efdhe his
only ground for relief is if the court extends the time for him toeappnder Appellate Rule 4(a)(5).

Because Martinez is proceedipp se the court will interpret the instant motion as a motion seeking an
extension of time to file a notice of app&aim the November 3, 2017 ordeln doing so, Martinez has timely filed
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B. Martinez's Recordings ofConversations withClerk’'s Office Employees

Although not an issue necessary for the court’s resolution of the motion to reopen, the
court is compelled to address a concerning revelation Martinez made during thatiawide
hearirg. More specificallyMartinez indicated that he had recorded his telephone conversations
with employees of the clerk’s office without their consEnMartinez stated that he recorded the
conversationgn part so he had proof in support of his claims that the clerk’s office did not send
him copies of the September 29, 2017, and November 3, 2017 orders until doing so on
November 9, 2017 He believed that recording tikenversations aslegal and not in violation
of the “Wiretap Act,” and hetherwisehada right to record the conversations. In fact, in his sur
reply, Martinez argues that the court erred in not allowing him to play ¢wsdiegs during the

hearing®® SeeMot. Pursuant Fed.R.P.R. 60B(1)(3)(4)(6) and-Raply to Mot. Pursuant to

the motion insofar as he filed it within 30 days after the time fortbifile an appeal expiredAs for excusable
neglect or good cause, the court does not find that any delay caused by tiseoffiesknot promptly sending him a
copy of the November 3, 2017 order shows good cause because he still had 2 degseafing the order to file a
timely notice of appeal. In other words, the mistake by the clerk’s officeadiprevent Martinez from filing an
appeal. In fact, Martinez claims to have had the notice of appeal prepared and plagadaih by November 29,
2017, which was well withithe time to appeal. Unfortunately, rather than transpoittinignself or finding
transportation to the clerk of court to deliver the notice, he chose to maik#dns

Even though the court does not find good cause, the court does find that Maatrestablished excusable
neglect. Concerning the four relevant factors: (1) there appears to be no ldtlegmejudice to the defendants;
(2) the length of the delay is minimal (two days if the court goes by theofittie notice of appeal, and ddys if
the court uses the motion to reopen); (3) the reason for the delay appeaidadibez’s mistaken belief that he
could effect filing his notice of appeal by using the mailing datesratian the date of receipt and that he had 30
days from thdime he received the orders to file a notice of appeal; and (4) Martinez appears &zteavin good
faith, at least insofar as proceeding with an appeal. Although the cuisttfiat Martinez’s reason for dela, his
purported belief that the dogent would be deemed filed astbé mailing date, is somewhat tenugtie fact that
Martinez is proceedingro sepersuades the court that he has established excusable n€fldtaker v. Raulie
879 F.2d 1396, 1399 (concluding tltaunseldid not slow excusable neglect where (1) counsel prepared the notice
of appeal and mailed it within the @&y period for filing an appeal, but it did not arrive until after the period had
expired, and (2) counsel could not explain why counsel did not file thelsgmmeeer and being in a trial was not a
“unique and extraordinary” circumstance).
¥ The court reviewed the recordingsd, as indicated above, one of the “conversations” was a voicemail messag
purportedly left with Martinez’s voicemail. For purposeshi$ bpinion, the court does not address the voicemail
message.
“The court deferred ruling on the admissibility loé tconversations and obtained t®B drive containing the
conversations from MartineZl he court finds that the recorded conversationheaesay insofar as Martinez is
attempting to introduce statements by clerk’s office employees to prewaith of the matters asserted in the
statements, namely that the clerk’s office did not mail hinSygtember 29, 2017, and November 3, 2017 orders
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Fed.C.Appal R. 4(6)(A) for Time to Reopen Appeal with Mem. of Law in Supp.-4t Boc.
No. 63. He references theederal Wiretap Act, 18 U.S.C. § 2511(d)(2), which does not make it
unlawful to intercept an oral or electronic communication if the intemgptrty is a party to
the communicationSeeDoc. No. 63 at 4.

Unfortunately for Martinez, Wile his interpretation of the eéleral Wiretap Act is
accuratansofar as he correctly notes that as a participmatite conversation, he caonsent to
the recording without obtaining the consent of the other person on thieecetimpletelygnores
Pennsylvania’s Wiretap Act, 18 Pa. C.S. 8 5703. This section provides that a perstin ¢f gui
a thirddegree felony if the person:

(1) intentionally intercepts, endeavors to intercept, or procures any other person to
intercept or endeavor to intercept any wire, electronic or oral commumicatio

(2) intentionally discloses or endeavors to disclose to any other person the
contents of any wire, electronic or oral communicatianewadence derived
therefrom, knowing or having reason to know that the information was
obtained through the interception of a wire, electronic or oral communication;
or

(3) intentionally uses or endeavors to use the contents of any wire, electronic or
oral communication, or evidence derived therefrom, knowing or having
reason to know, that the information was obtained through the interception of
a wire, electronic or oral communication.

18 Pa. C.S. 8§ 5703. Unlike the federal Wiretap Act, Pennsylvaniawsgpéarty consent” state,
meaning “consent to any form of interception must be obtaineddtoparties.”Barasch v. Bell

Telephone Co. of Pa605 A.2d 1198, 1203 (Pa. 1992) (emphasis in original).

until November 9, 2017SeeFed. R. Evid. 801(c) (defining hearsayyone of the exceptions to the rule excluding
hearsayseeFed. R. Evid. 803, apply here.

Nonetheless, as indicated earlier in this opinion, the court has preswahéthttinez did not receive
notice of the orders until on or about November 13, 2017. As such, the evidataiaemin the conversations is
irrelevant.

The court also notes that despite Martinez’s malicious allegations of im&imisconduct against the
clerk’s officeemployees, the recorded conversations evidence nothing but profeasidmelpful conduct in
attempting to assist Martinez with the issue about service of the orders.
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In addition,

[tlhe Wiretap Act defines “intercept” as “[aJural or other acquisition of the

contents of any wire, electronic or oral communication through the use of any

electronic, mechanical or other device.” 18 Pa. C.S. § 5702. “Oral
communication” is defined in revant part as “[a]Jny oral communication uttered

by a person possessing an expectation that such communication is not subject to

interception under circumstances justifying such expectatian.”

Commonwealth v. ClineNo. 641 EDA 2017;- A.3d --, 2017 WL6628719, at *2 (Pa. Super.
Dec. 29, 2017). Further, n prosecuting violations of Pennsylvanialiretap Act, the
government is “required to prove [the defendant] knowingly or intelligently coeunitte acts
proscribed under the statute; it [is] not required to prove [the defendant] knewvtheokrribed
such acts, as a defendant’s knowledge of the law is not an element of the offénae*3.

Here, Martinez admits to recording his conversations with clerk’s office oyegs
without first obtainig their consent. Also, as indicated abovey the extent that Martinez would
have the court consider portions of the conversations as proof that the clerk’s office @iddhot s
him copies of the orders until November 9, 2017, this evidence constitatbrigsible hearsay
in this case and the court will not consider them in resolving the mdtioms.addition, this
court is prohibiting Martinez frongcontinuing his unlawful practice of recording conversations
with clerk’s office employeeswithout first oliaining their conserf?

[l CONCLUSION
It is unfortunate insofar as it appears probable that Martinez did not reopres of the

court’s orders until on or about November 13, 2017. Nonethelessnbfafiils to satisfy the

requirements of Appellateule 4(a)(6)to justify the court reopening the time for him to file an

2 Even if the court admitted the conversations, they would not alter theneeitf he case because whether
Martinez received copies of the orders prior to the clerk’s office mailing tireNovember 9, 2017, is immaterial.
The court also notes that despite Martinez’s malicious allegations of im@midsconduct against the clerk’sio#
employees, the recorded conversations evidence nothing but profeasidrelpful conduct in attempting to assist
Martinezwith the issue with service of the orders.

22 This prohibition also benefits Martinez as he will not be violating Pevasid bw.
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appeal from the September 29, 2017 order because he did not file the motion to reopeii until we

beyond 14 days after receiving notice of the ordathile Martinez attempts to placke blame

with the clerk’s office, he had an opportunity to obtain relief but failed to tinetly/s for the

November 3, 2017 order, it appears that the time for Martinez to file an appeal from that orde

has not yet expired, so the court need not grant him an extension of time to respond.
Furthermore, the court cannot countenance Martinez surreptitiously recording hi

conversations with clerk’s office employees. While Martinez appears todd¢hatemployees

in the clerks office are attempting to impede his rights in this litigationam otherwise

providing conflicting information about the service of the ordérsre is absolutely no evidence

of any intentional wrongdoing by any employee. Instead, upon receiving noticposisinle

issue, the employees acted promptly to remedy the issue. Regardless, wisldataMartinez

to record his conversations with them without their consent. As such, the court eliideraim

from doing so without first obtaining consent from the employee who is speaking with him on

the phone.

The court willentera separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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