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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KENNETH MABIE,
Plaintiff, : CIVIL ACTION NO. 16-1969
V.

HARRISBURG AREA COMMUNITY
COLLEGE, et al.

Defendants.

MEMORANDUM OPINION

Smith, J. August 28, 2017

The pro seplaintiff, Kenneth Mabig“Mabie”), commenced thisivil rights actionunder
42 U.S.C. § 1983 on April 25, 2018y filing an aptication to proceedh forma pauperiand a
proposed complaintsserting claims against the defendants, Harrisburg Area Community
College (“HACC”), Jacqueline Bareuther (“Bareuther”), William Rivera (‘&#&’), Jennifer
Price (“Price”), Edwin Dominguez (“Gminguez”), John J. “Ski” Sygielski (“Sygielski and
Bryan Brady (“Brady”) Doc. No. 1. On April 28, 2016hé court granted the application and
requested that the clerk of court file the complaint and issue summonses. Doc. No. 2.
November 25, 2016, Mabie filed an amended complaint with leave of court. Doc. No. 20.
Because that amended complaint did not identify all of the named defendants in iihve @&spt
required by Rule 10(a) of the Federal Rules of Civil Procedure, the court disnhissathded
complaint without prejudice and gave Mabie tweote days to file a second amended
complaint. Doc. No. 25. On February 17, 2017, Mabie filed a second amended complaint. Doc.
No. 26.

In the second amendecbmplaint,Mabie alleges thabn March 7 2014, he went to the

HACC Lancaster Campus Security Office and filed a sexual harassmeracumyjih Rivera, a

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/5:2016cv01969/516743/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/5:2016cv01969/516743/29/
https://dockets.justia.com/

security officeragainst another student for harassing him at a student government&seornd
Am. Compl.at ECF p. 2, Doc. No. 26. On March 17, 2014Mabie and another studemtent
backto thesecurity officeto file a complaint that the school was not doing enough about the
sexual harassment complaintd. While in the security officeRivera was “flippant and
dismissive” ofMabie, told Mabie that nothing was going to happen with his complaint, and
attempted to “bait” Mabie into a confrontatiotd. Mabie then asked Rivera why he was not
doing his job which caused Rivera to screandtell Mabieto “get thef*** out of the secuity
office.” 1d. Mabie refused to leave the offitecause Rivera did not answer his questith.
Riverathen placed his hand dms firearm and again told Mabie to leavé&d. Mabie, “fearing
for his safety, put his hands in the air “in theon’t shoot’ pose,”’said hewas leaving and
backed out of the officeld. On his way out, Rivera slamm#te door, which almost hit Mabie.
Id. Outside of thesecurityoffice, Mabie informed his companion that he was going to contact
Riverds supervisor, Domguez. Id. Rivera apparenthjheard this comment, causing him to
violently swingthe dooropenand screamed at Mabie to “go ahead apittFing call Ed!” Id.
atECF pp.2-3. Mabie thenproceededo a pay phone and called Dominguez, leaving a message
about Rivera’s behaviond. atECF p. 3.

On March 18, 2014, Mabimmet Dominguez who told himthat he needed to leave school
grounds and thdtewould have a meeting witBareutheyrthe dean of student affaits, explain
his side of the incidentld. The meetingoccurred on April 1, 2016ld. Neither Bareuther nor
Dominguez considered Mabge side of the story; instead, they “were dismissive and
authoritarian toward [him] 1d. On April 8, 2016, Mabie was informed that he was suspended

for one yeamafter committing violations fodisorderly conduct, disruptive behaviand failure

! Mabie did not title the document as a “Second Amended Complaint” and ingisdthe document “Amended
Complaint.” Doc. No. 26. Since this document was Mabie’s second amenudpthit, the court refers to it as
such.



to obey an orderld. Mabie appealed the decision, and a hearing was held on April 29, 2014.
Id. During the hearing, the pertinent HACC employees submitted writkensents, and Mabie
arguedas towhy he did not violate any HACC policies or ruldsl. After deliberation Mabie
received acall from a campus dean, informitgm that he was found not to have committed
disorderly conduct or disruptive behavior (or harassment)thathe had been found to have
failed to obey an ordernd.; see also idatECF p. 11.

Mabie contests HACG decisionbecause héelieves that he&id not receive a lawful
order to obeyfrom Rivera Id. at ECF p.3. He contends hewas merely exercising his
constitutional rights on public property, and tiia defendants willfully violated his rights by
“illegally suspending him, forcibly withdrawing him from his classessgay him to drop below
the accepted level to receive FASFA (@igial Aid) and then charged him 816" |d. Mabie
spokewith Sygielskiand Price, both of whom had the authority to reverse his suspension, on
October 5, 2014, and September 23, 20t5at ECF p. 5. Neither Sygielski nor Price reversed
his suspensionld. at ECF pp. 5, 6.

Mabie also allegethat while this was happenintwayne, Steph, (last namasknowr)
and Anna Fagan(*Fagan”)were targetindiim and other students for their religious belield.
at ECF p. 4. Fagan filed a complaint for harassment, bullying, and hate speech wlyh &8ra
security officeron March 17, 2014. Mabie alleges that Brady did not tell Fagan that “Mr. Mabie
has the right to hold any religious beliefs or views,” and thus that Brady wasl l@igaast
Mabie for hs religious beliefsid.

Based on the aforementioned allegatiahgppears that Mabie raises claims under 42
U.S.C. 8§ 1983 for violations of his coitstional rights to free speeclequal protectionand

religious freedom The defendants filed a rmon to dismisghe second amended complaamt



February 27, 2017, and Mabie filed a response in opposition on March 17, 2017. Doc. Nos. 27,
28. The defendants contennter alia, that Mabiés § 1983 claims areéme-barredbecause he
filed the complainin this matter more than two years after his alleged injurigsfs: Mem. in
Supp. of Mot. to Dismisait 4 Doc. No.27-2. Mabie contends that his claims are not time
barred because he was found not in violation of disorderly conduct, disruptive behavior, or
harassmentand in violation of failing to obey an ordem April 29, 2014, which is within the
limitations period.Pl.’s Resp. to Defense’s Mot. to Dismiss at 2, Doc. No. 28.

The court nay dismiss a complaint for failure to state a claim on statute of limitations
groundswhen the statute of limitations defense is apparent on the face of the comptdintidt
v. Skolas 770 F.3d 241, 249 (3d Cir. 2014Y he statute of limitations for § 1983 actions “is
governed by the personal injury tort law of the state where the cause of action &vaflace v.
Kato, 549 U.S. 384, 387 (2007). The applicable statute of limitafamgersonal injuryactions
in Penmsylvania is two year$. Knoll v. Springfield Twp. Sch. Dist763 F.2d 584, 585 (3d Cir.
1985). While state law dictates the length of the limitations period in § 1983 actidesglflaw
governs a cause of actienaccrual dateGenty v. Resolution Tist Corp, 937 F.2d 899, 919 (3d
Cir. 1991). Under federal law, a[Section]1983 cause of action accrues when the plaintiff knew
or should have known of the injury upon which [his] action is bas&aheric Corp. of Del. v.
City of Phila, 142 F.3d 582599 (3d Cir. 1998).“The cause of action accrues even though the
full extent of the injury is not then known or predictabl&/allace 549 U.S. at 391.

In the second amended complaint, Mabie alleges that he suffered two #janies
unlawful suspensiopursuant to HACGs finding that he was in violation of failing to obey an

order, and unlawful religious discriminatiorit is apparenfrom the face of the second amended

2 The twoyear statute of limitations also applies to Title IX claims, to the extent that Meddis ® assert such a
claim. Bougher v. University of PittsburgB82 F.2d 74, 778 (3d Cir. 1989).
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complaint thatHACC suspended Mabie and found him in violation of disorderly conduct,
disruptive behavior, failure to obey an order, and harassment on April 8, 2014. Second Am.
Compl. at ECF p. 3. As to the religious discriminatiodescribed in the second amended
complaint it is clear that the alleged discrimination occurred when Fagan complaineddy B
on March 17, 2014, and Brady did not tell her that Mabie had the right to hold any religious
beliefs he chose. Mabiaitiated this lawsuion April 25, 2016. Thus, thiscasewas not filed
within two years okither ofhis allegedinjuries, and the precise issue before the court is whether
the pendency of his internal appeal of the susperigtayed the accrual of his clairos tolled
thelimitations period®

Where exhaustion of internal or administrative remedies is mandatoryt@mfidng suit
in federal court, the statute of limitations applicable to § 1983 is tolled while the ipgesues
suchmandated remees. Pearson v. Ség Dept of Corr., 775 F.3d 598, 603 (3d Cir. 2015)
(holding that the Prison Litigation Reform ¥ exhaustion requiremenrt2 U.S.C. § 1997a),
tolls Pennsylvania statute of limitations) Further, some statutes explicitly provide that the
limitations period is tolled during the pendency of administrative proceedifgs.42 U.S.C. 8
3613(a)((B) (providing for tolling of Fair Housing Actclaims during administrative
proceedings Claims forthe deprivation of a constitutional rightought pursuant to 8983
however,do not require the exhaustion of administrative or internal remedies federal

remedy is supplementary unless Congress mandates exhdusSies, e.g.Patsy v. Bard of

%It is unclear whether Mabie meeting with the disciplinary hearing board on April 29, 2014, cotestituformal
internal appeal to HACC. It is clear, however, that the purpose of the meetinto review two decisions that
HACC administrators had already made. The second amended complaint cléageifically says: “On April 8,
Mr. Mabie was informed that he was suspended for a year and was in wioibbisorderly Conduct, Disruptive
Behavior and Failure to Obey and Order and Harassment.” Secon@oknpl. atECF p.3. The second amended
complaint also clearly states that “Mr. Mabie appe#iesidecision, and a hearing was held on April 29th 2014.”
Id.

* Nor do claims brought under Title IX require exhaustion prior to fiini in federal courtCannon v. University
of Chi, 441 U.S. 677, 7008 n.41(1978)



Regents of State of FJad57 U.S. 496, 5161.982) Monroe v. Pape365 U.S. 167, 1881961).
Nor does § 1983 contain any language indicdtiag the limtations period shall bslled while
the litigant pursuealternative remediesThus, Mabiés claims accrued on March 17, 2014, and
April 8, 2014, and his internal appeal and various complaints to HACC administrators did not
delay the accrual of hidaims or toll the limitations periodSee Moore v. Temple Uniw74 F.
App’'x 239, 241 (3d Cir. 2017holding that studehs grievance to an appeals panel regarding
the nonrenewal of her scholarship did not delay the accrual of her § 1983 or TitlaifAscor
toll the limitations perioj] Burkhart v. Widener Univ., Inc70 F. Appx 52, 54 (3d Cir. 2003)
(holding that because Title Il does not require exhaustion, the fadhhataintiff pursued a
administrativeclaim did not toll the statute ofimitations); see also Delaware State Coll. v.
Ricks 449 U.S. 250, 2611980) (holding that, in the case of a professor denied tenure, the
discrimination occurred and the limitations period commenced at the time the colbedgride
deny tenure, rathéhan at the time the colledmards education policies committelenied the
professors internal grievance).

For the foregoing reasonthe court willgrant the defendaritgnotion to dismiss See
Jones v. Bogkb49 U.S. 199, A (2007)(“If the allegations . . show that relief is barred by the
applicable statute of limitations, the complaint is subject to dismissal for failure to state a
claim[.]”). Further, because it is clearly apparent from the face oktteng amended complain
that Mabies claims are untimely, the court will dismiss his claims with prejudice.

A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.




