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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

NOBLE WOMAN CHIEF NIKA RAET BEY,
Plaintiff,
V. : No. 5:16ev-02627
EAST PENN SCHOOL DISTRICT;
WESCOVILLE ELEMENTARY SCHOOL;
TARA DESIDERIO KRISTEN CAMPBELL
DR. MICHAEL SCHILDER,

Defendants

OPINION
Defendant’ Motion to Dismiss, ECF No. 10 Granted

Joseph F. Leeson, Jr. J2M.20
United States District Judge

In May 2016, Plaintiff Nika Raet Bey, the mother of two children formerly erdratie
theEast Penn School District, proceeding pro se, initiatectihisrights action under the
Individuals with Disabilities Education Act (IDBAand 42 U.S.C. § 198Bey’s claims ariseut
of a series oéllegedincidents involving inadequate individual education programs JIEPs
her childrenthreats made by other students against her chjldrehschool officials’ failure to
appropriately investigate these thre&tefendants have collectivefgoved to dsmiss Bey’'s
Complaint. For the reasons set forth below, Defendants’ Motion is granted andJ8aysaint
is dismissed without prejudice.

l. Background

Bey’'s Complaint alleges the following facts.
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From March 2015 through December 2015, Bey’s son and daughter, both of whom are
autistic,were enrolled inWescosville Elementary School, withime East Penn School District.
Compl. T lll, C, ECF Nos. 1, 8. During this time, the School District failed to “prdeiade
adequate I.E.P. under accurate evaluatifor Bey’s two childrenld. In addition Bey’s
children were subjected threats from studentef a different race.’Id. Tara Desideripthe
Principalof Wescosville Elementary Schodfailed to conduct an appropriate . . . investigation”
to determine the identities of the students wireatenedey’s childrenld. Bey“complained to
the[p]rincipal, tried to meet with the children’s teachers,” and ultimately withdrewhilglren
from the District.d.! Thereafterthe Schol District and Principal Desideripress[ed] charges
against [BeY' for removing her children from the schodd. Bey seeks an award of
“$400,000.00 in damages” as well as an injunction “assuring homeless families diekfeuitt
disabilities that fraud against them [and] false allegations against them will not la¢ethidd.

15.
Il. Standard of Review
A. Motion to Dismiss for Lack of Subject Matter Jurisdiction

A motion to dismiss under Rule 12(b)(1) of the Federal Rules of Civil Procedurdggermi
the court to dismiss a complaint for lack of subject matter jurisdichid®ule 12(b)(1) challenge
may either be made in the form of a facial challenge or a factual cha\&agen v. Matthey
No. 15-1919, 2016 WL 215232, at *2 (E.D. Pa. Jan. 19, 2016)ra/Vae herean attack is

facial, tre court must consider only “the allegations of the complaint and documentsceteren

! According toBey’s Response to Defendantsbhibn (titled “Motion to Proceed”her

children are currently attending school in the Allentown School District. Pl.’s. Regs.” Mot.
1 8, ECF No. 16.



therein and attached thereto, in the light most favorable to the plaifdiffguotingGould
Elecs. Inc. v. United State®20 F.3d 169, 176 (3d Cir. 2000)
B. Motion to Dismiss for Failure to State a Claim

The defendant bears the burden of demonstrating that a plaintiff has failed tocitabe
upon which relief can be grantddedges v. United State$04 F.3d 744, 750 (3d Cir. 2005)
(citing Kehr Packages, Inc. v. Fidelcor, 1n®©26 F.2d 1406, 1409 (3d Cir. 1991)). This Court
must “accept all factual allegations as true, construe the complaint in the lightrwsile to
the plaintiff, and determine whether, under any reasonable reading of the contipéaplaintiff
may be entitled to relief.See Phillips v. Cnty. of Allegher§l5 F.3d 224, 233 (3d Cir. 2008)
(quotingPinker v. Roche Holdings Ltd292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation
marks omitted).

In Bell Atlantic Corp. v. Twombjyb50 U.S. 544 (2007), the Supreme Court recognized
that “a plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] theférequires more
than labels ad conclusions, and a formulaic recitation of the elements of a cause of action wil
not do.” 550 U.S. at 555 (citingapasan v. Allain478 U.S. 265, 286 (1986)). Ashcroft v.

Igbal, 556 U.S. 662 (2009), the Court subsequently laid out gotwibapproeh to reviewing a
motion to dismiss under Rule 12(b)(6).

First, the Court observed, “the tenet that a court must accept as true all céglagails
contained in a complaint is inapplicable to legal conclusiddsédt 678. Thus, “[tlhreadbare
recitalsof the elements of a cause of action, supported by mere conclusory statements, do not
suffice” to survive the motion; “instead, ‘a complaint must allege facts stiggef [the
proscribed] conduct.’td.; Phillips, 515 F.3d at 233 (quotingwvombly 550 U.S. at 563 n.8).

While Rule 8 which requires only “a short and plain statement of the claim showing that the



pleader is entitled to reliefyjitas“a notable and generous departure from the higadmical,
code-pleading regime of a prior era, . . . it does not unlock the doors of discovery forifi plaint
armed with nothing more than conclusiongbal, 556 U.S. at 678-79 (“Rule 8 . . . demands
morethan an unadorned, the-defendant-unlawfbymedme accusation.” (citingwombly

550 U.S. at 555)seeFed. R. Civ. P. 8(a)(2). For “without some factual allegation in the
complaint, a claimant cannot satisfy the requirement that he or she provide notionigtitz’

but also the ‘grounds’ on which the claim resBHillips, 515 F.3d 224, 232 (citinfwombly

550 U.S. at 555 n.3).

Second, the Court emphasizeédnly a complaint that states a plausible claim for relief
survives a motion to dismisBetermining whether a complaint states a plausible claim for relief
.. . [is] a contexspecific task that requires the reviewing court to draw on its judicial iexper
and common sensdgbal, 556 U.S. at 6780nly if “the ‘[flactual allegations . .raise a right to
relief above the speculative level” has the plaintiff stated a plausible dbdithps, 515 F.3d at
234 (quotingTwombly 550 U.S. at 555). This is because Rule 8(a)(2) “requires not merely a
short and plain statement, but instead naéesla statement ‘showing that the pleader is entitled
to relief.” Seed., 515 F.3d at 234 (quoting Fed. R. Civ. P. 8(a)(2)). If “the pieladed facts do
not permit the court to infer more than the mere possibility of misconduct, the auingls
alleged—but it has not ‘show[n]'—that the pleader is entitled to reliefIgbal, 556 U.S. at 679
(quoting Fed. R. Civ. P. 8(a)(2)). “Detailed factual allegations” are not extjidr at 678
(quotingTwombly 550 U.S. at 555), but a claim must be “nudged . . . across the line from
conceivable to plausibleld. at 680 (quotingdwombly 550 U.S. at 570).

“The plausibility standard is not akin to a ‘probability requirement,”” but there brist

“more than a sheer possibility that a defendant has acted unkaivfdllat 678 (quoting



Twombly 550 U.S. at 556). “Where a complaint pleads facts that are ‘merely considtérat wi
defendant’s liability, it ‘stops short of the line between possibility and plaingibil“entitlement
to relief.” Id. (quotingTwombly 550 U.S. at 557)).

[II.  Bey’s claims concerning the allegedly inadequate IEP are dismissed for lack o
subject matter jurisdiction.

Defendants contend that Bey has failed to exhhestdministrative rendties provided
by theIDEA and that the Couthereforelacks jurisdiction over her claims concernthg
School Districts alleged failurego provide adequat&Ps to her children.

The stated goal of tH®EA is “to ensure that all children with disabilities have available
to them a free appropriapeiblic education (“FAPE”).” 20 U.S.C. § 1400(d)A). “Under the
IDEA, a state is eligible for federal funding if it complies with several remergs, all aimed at
protecting the rights of students wdlsabilities and their parentdBatchelor v. Ros Tree
Media Sch. Dist.759 F.3d 266, 271 (3d Cir. 20140 particular, “States must comply with
detailed procedures for identifying, evaluating, and making placementsidenss with
disabilities,as well agprocedures for developing [IEPs]d. at 271-72.The IEPis “the
centerpiece” of the IDEA and fthe means by which special education and related services are
‘tailored to the unique needs’ of a particular chil8éeEndrew F. ex rel. Joseph F. v. Douglas
Cty. Sch. Dist. RE;1137 S. Ct. 988, 994 (2017) (quotiHgnig v. Doe 484 U.S. 305, 311
(1988);Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist., Westchester Cty. v. Rth@ay.S.
176, 181 (1982)).

The IDEA provides a comprehensive list of procedural safeguardsadministrative
remedis to ensure that a FAPE is being provideee Fry v. Napoleon Cmty. Scti37 S. Ct.

743, 749 (2017) (sumanizing IDEA procedurgs“Following completion of the IDEAS

administrative process, i.e., exhaustion, the IDEA affords ‘[a]ny partyesggr by the findings



and decisions’ made during or pursuant to the impartial due process hearing an oggdortunit
judicial review.”Batchelor 759 F.3d at 272 (quoting 20 U.S.C. 8§ 1415(i)(2)(A)). “In themal
case, exhausting the IDE®\administrative processriesquired in order for the statute to ‘grant] ]
subject matter jurisdiction to the district court [ Jld. (quotingKkomninos v. Upper Saddle River
Bd. of Educ.13 F.3d 775, 778 (3d Cir. 1994)). This exhaustion requirement applies only when a
suit seekselief for denial of a FAPESeeFry, 137 S. Ct. at 752.

A plaintiff may be excused from meeting the IDEA’s exhaustion requiremdre if
plaintiff demonstrates the applicability of one of four “narrow exceptidbee’ Old Bridge Bd. of
Educ. v. R.D. ex teD.D., N0.15-3886, 2015 WL 4464152, at *3 (D.N.J. Jul. 21, 2015). First,
“[p]arents may bypass the administrative process where exhaustion wouldeberfut
inadequate.”Honig v. Doe 484 U.S. 305, 327 (1988). Second, “an exception exists where the
issue presented is purely a legal questidoinninos 13 F.3d at 778. Thirdf the administrative
agency is unable to give relief, the plaintiff mayoabe excused from the exhaustion
requirementld. at 778. Finally, exhaustion is not necessary wheie@ergency situation”
exists.ld. at 778. This fourth exception must be “sparingly invoked” and, in order to invoke this
exception, “plaintiffs must provide affidavits from competent professionals alghgther hard
evidence that the child faces irreversible damage if the relief is not graloteat.”779.

Here,althoughBey alleges that sheattempedto speak with school officials about her
children, she does not alletfet she exhausted administrative remedigs pgp commencing

this action. Nor hasheallegel facts that would support any of the abmeenedexceptions’

2 Bey does assert that, as a result of the alleged incidents, her childrenfifenes s

“anxiety, panic attacks, and pds&umatic stress.” Compl. { lll, C. But these allegations are
insufficient b invoke the “emergency situation” exception to the exhaustion requirement, as Bey
has failed to provide “affidavits from competent professionals along with béndrevidence”

that her children face “irreversible damage if the relief is not granted.”
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Further, Bey does not address the issue of IDEA exhaustion in her Response torii&fenda
Motion. Accordingly, becausBey does not allege that she exhausted administrative remedies
prior to commencing this acticand has not demonstrated that ishentitled to beexcuse from
theIDEA’s exhaustion requirement, helaimsconcerning the allegedly inadequate staire
dismissedor lack subject matter jurisdiction

IV. Beys remaining allegations fail to state a claim.

In addition to Bey’s allegations that her childidid not receive adequate IEPs, Bey also
alleges that her children were threatenedtiigents “of a different race” and that Principal
Desiderio failed to investigate these threats. These allegations fail to s&ita agon which
relief may be granted.

A. Bey has failed to state a claim under Title VI.

Neither Bey’'s Complaint nor her Response to Defendants’ Motion setgHertbgal
basis for her claims. Neverthedeas Bey has filed hexomplaint pro sehe Court must liberally
construe her pleadings and “apply the applicable law, irrespective of whetlesealigant has
mentoned it by name.See Holley v. Depbf Veteran Affairs165 F.3d 244, 247-48d Cir.
1999). Accordingly, a# appeardeyseeks to allege acts of raciécriminationwithin aschool
setting,the statute most applicable to her claim is Title VI of the Civil Rights wiich
prohibits intentimal discrimination based omdce,color, or national originin any program that
receives federal fundin@eed42 U.S.C. § 2000d.

In order to recover compensatory relief, an individual bringing suit under Titleust
demonstrate that the defendant engagedhteritional discriminatiori.SeeBlunt v. Lower
Merion School Dist.767 F.3d 247, 272 (3d Cir. 2014). In the context of Milea plaintiff may

establish intentional discriminatiadghrough a showing that the defendant acted with “deliberate



indifference.”ld. The Supreme Court hdefined “deliberate indifference” to metratthe
defendant had knowledge of the alleged misconduct, had the power to correcyét, tailed to
doso. Id. at 273. The “knowledge” required as an element of deliberate indifference is actual
knowledge; constructive knowledge is insufficiebée idIn the education context in particular,
“a plaintiff may sue a scho@linder Title VI]for money damages for its failure to address a
racially hostile environmentWhitfield v. Notre Dame Middle S¢.12 F. App’x 517, 521 (3d
Cir. 2011), and “[a] platiff may recover for allegedsevere, pervasive, and objectively
offensive’ student-orstudent harassment if the schoatts with deliberate indifference to
known acts of harassmentjd. (quotingDavis v. Monroe Cnty. Bd. of Edu&26 U.S. 629, 633
(1999).3

AlthoughBey has alleged that her children were threatened by students “of a different
race,” she has not alleged that this harassment was based on race or that sciateohaffl
knowledge of this conduétAccordingly, Bey has failed to allegfacts thatwould demonstrate
that school officialacted with “deliberate indifferencéd raciallybased peer harassment, and
her claims under Title VI are dismissed. Becatisemains possible #t Bey could allege

additional facts to stag claim under Title VI, her claims are dismissed without prejutiice

3 To the extent Bey seeks to allege Title VI claims against individual Defendants

Desiderio, Campbell, and Schilder, those claims are dismissed with prejucicsdandividual
persons cannot be held liable under Title S8 Shannon v. Lardizzoi384 F. App’x 506, 508
(3d Cir. 2009)“[B] ecause Title VI forbids discrimination only by recipients of federal funding
individuals cannot be held liable under Title VI.”).
4 Bey vaguely allegs that she “complained to thedipkipal,” but the substance of her
alleged complaintso the [ptincipal is not clearSeeCompl. T 11, C

In Bey’s Response to DefendantMotion, she alleges additional faasncerning the
alleged harassment of her childrd@me Court is unable, however, to consider these allegations in
its review of the present ComplaiSee Dade v. Gaudenzia DRC, |r€iv. A. No. 13-1381,
2013 WL 3380592, at *2 n.1 (E.D. Pa. July 8, 2013) (observing that district courts in the Third
Circuit generally do not allow facts from a plaintiff’'s response to a motion to disoniss t
considered when analyzing whether a plaintiff has stated a)claim
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Additionally, Title VI provides a private cause of action for retaliatidihitfield 412 F.
App’x at 522. In order to establish a retabatclaim under Title VI, a plaintiff must demonstrate
the following: (1) she was engaging in a protected activity; (2) the funded entity subjected h
to an adverse action after or contemporaneously with the protected activity; anch(®al link
between the adverse action and the protected actildty'Protected activity include'$ormal
charges of discrimination as well as informal protests of discriminatorydédnal] practices,
including making complaints to managemenk# v. Drexel Uniy.No. CV 11-6708, 2015 WL
5316492, at *38 (E.D. Pa. Sept. 4, 2015) (quoBagber v. CSX Distrib. Sery$8 F.3d 694,
701-02 (3d Cir. 1995)). Bey does not menticgtdliatiorf in her Complaint, but even if she
had, any such claim would fail as she haledato allege that she engaged in a protected activity
or that she suffered an adverse action as a fesult.
B. Bey has failed to state m equal protectionclaim under 8 1983.

Although Beydoes not explicitly bring a claim under 42 U.S.C. § 1983, she ctashs
she was “deprived of rights under the color of law” and “deprived of eqotEgbion” Comp. I
Il, B. Becauséner Complaint’s language mirrors that of § 1983, it is clear that8attampting
to bring action under this statute.

Section 1983 provides that any person who, under the color of law, causes another person
to be deprived of “any rights, privileges immunitiessecured by the Constitution and laws,
shall be liable tohte party injured in an action at law, suit in equity, or other proper proceeding

for redress.” 42 U.S.C. § 1983. “To bring a successful claim under 42 U.S.C. 8§ 1983 for a denial

6 Bey alleges that she complained to the principal, but does not clearly allege thaibs

of her complaints, and she alleges that school officials filed criminal chaggésst her, but

does not clearly allege that these charges were filed as a result of anyegratéetty on her

part. In her Response to Defendants’ MotiBay alleges addibnal factsconcerning the alleged
retaliation against hdyut, as set forth above, the Court is unable to consider these allegations in
its review of the present Complaint.



of equal protection, plaintiffs must prove the existence of purposefulrdisation’ Blunt, 767
F.3dat273. Additionally, individuals seeking relief under § 1983 must show ttexgiv[ed]
different treatment from that received by other individuals similarly sitiatédThe notion that
individuals be “similarly situated” ian essential element to a claim under 8§ 1883citing
Startzell v. City of Phila533 F.3d 183, 203 (3d Cir. 2008)Pérsons are similarly situated
under the Equal Protection Clause when they are alike ‘in all relevant asgeéc{sjuoting
Startzel] 533 F.3d at 203).

Bey’'s Complaint contains no allegations regardingaliate treatment between her
childrenand similarlysituated students. The absence of such allegations renders the Court unable
to make a plausible inference that her aleifdwere discriminated against, and Bey’s equal
protection claims are dismissaathout prejudiceSee Spring v. Allegany—Limestone Cent. Sch.
Dist., 655 F. App’x 25, 28 (2d Cir. 201 ffirming dismissal of equal protection claims asserted
on behalf of student where the complaint contained “no allegations regargagatistreatment

between [the studengihd similarly situated studefs’

! In her Complaint, Bey vaguergfers to theMcKinney-VentoAct, which “was enaed in

1987 ‘to provide urgently needed assistance to protect and improveabatid safety of the
homeless.”SeeNat’| Law Ctr. on Homelessness & Poverty, R.l. v. 224 F.R.D. 314, 318
(E.D.N.Y. 2004) (quoting Pub. L. No. 100-77, 101 Stat. @®@8lified at 42 U.S.C. § 11431
(1988))). The purpose of the Act, which was reauthorized in 2002essare that each child of
a homeless individual and each homeless youth has equal access to the samedpe@tapp
public education, including a public preschool education, as provided to other children and
youths.”ld. (quoting 42 U.S.C. § 11431). Although the Act itself does not provide a mechanism
for civil enforcenent of the rights it provides, courts have held that a plaintiff emgrce those
rights by invoking 42 U.S.C. § 1983eed.; Lampkin v. District of Columbj&7 F.3d 605, 612
(D.C. Cir. 1994). Here, however, Bey has not alleged any facts that would support ardar
the Act.

10



V. Conclusion

Bey has failed to allege that she exhaustedadministrative remedies providedthg
IDEA and hasotherwise failed to state a claitder Complaintagainst all Defendants
dismissed without prejudice, and she will be granted leave to file an amended nar§blauld
she choose to file an amended complaimhust contain allegations thated'simple, concise,
and direct. Fed.R. Civ. P. 8(d)(1). Any amended complaint “mbst complete in all respects,”
it “must be a new pleading that stands by itself as an adequate cohwitliatit referenceéo
Bey's initial Complaint, and it mustfiake clear which claims are being asserted specifically
against which defendants and the specific factual basis for each claim again&tfeadard, as
well as the specific relief being sought and the grounds for that r&ieé Cohen v. Wagner

No. 13CV-674, 2014 WL 199909, at *10 (E.D. Pa. Jan. 16, 2014). A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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