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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ERNESTO S. WEISBURG
Plaintiffs,
V.
CIVIL ACTION
CHRISTOPHER M. PIEHOTAet al, NO. 16-4017
Defendants
MEMORANDUM
SCHMEHL, J. /s/ JLS NOVEMBER 16, 2017

Defendants move to dismiss Plaintifnesto S. Weisburg’'€omplaint. Mr.Weisburg
pro se allegesChristopher M. Piehota, G. Clayton Grigg, James G. Kennedy, Matthew G. Olsen,
and James Comeycollectively the “Defendants”) violated his constitutional rights by
discriminatelyplacinghim and other similarly situated American citizemsthe Government’s
federal “NoFly List” or “Selectee List” (“watch list’) Mr. Weisburg brings this suit against
Defendants in their officiatapacities only. For the reasons stated below, this Court will grant
Defendants motion to dismiss without prejudicewvigave to refile.Mr. Weisburg hasorty-five
(45) days to file an amended complaihhe can file a claim on a basis that can withstand legal
challenge.

A. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factugkemat
accepted as true, to ‘state a claim to relief that is plausible on its fagghtroft v. Igbal, 556
U.S. 662, 678 (2009) (quotirgell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim
satisfies the plausibility standard when the facesgaitl “allow[] the court to draw the reasonable

inference that the defendant is liable for the misconduct allegBdrich v. Millberg Factors,
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Inc., 662 F.3d 212, 2201 (3d Cir. 2011) (citinggbal, 556 U.S. at 678). While the plausibility
standard is not “akin to a ‘probability requirement,” there nevertheless beusnore than a
“sheer possibility that a defendant has acted unlawfullydbal, 556 U.S. at 678 (citing
Twombly, 550 U.S. at 556). “Where a complaint pleads facts that are ‘merely eohsigh’ a
defendant's liability, it ‘stops short of the line between possibility andsiidity of entitlement
to relief.” 1d. (quotingTwombly, 550 U.S. at 557).

The Court of Appeals requires us to apply a ttateg analysis under a 12(b)(6) nooti
(2) “it must ‘tak[e] note of the elements [the] plaintiff must plead to state a claim;it@)ould
identify allegations that, ‘because they are no more than conclusions, are net datithe
assumption of truth;” and, (3) “[w]hen there are lgleaded factual allegations, [the] court
should assume their veracity and then determine whether they plausibly givéo rign
entitlement for relief.” Connelly v. Lane Construction Corp., 809 F.3d 780, 787 (3d Cir. 2016)
(quotinglgbal, 556 U.S. at 675, 6793e also Burtch, 662 F.3d at 221Malleus v. George, 641
F.3d 560, 563 (3d. Cir. 2011%antiago v. Warminster Township, 629 F.3d 121, 130 (3d. Cir.
2010).

However, a document filepro se mustbe“liberally construed.”Estelle v. Gamble, 429
U.S. 97, 106 (1976). Aro se complaint, “however inartfully pleaded,” must be held to “less
stringent standards than formal pleadings drafted by lawyers” and can odignissed for
failure to state a claim if it appears beyond doubt that the plapaiiffprove no set of facts in
support of his claim which would entitle him to relidflaines v. Kerner, 404 U.S. 519, 521
(1972). The Third Circuit has instructed that if a complaint is vulnerablestass$al for failure

to state a claim, the distticourt must permit a curative amendment, unless an amendment



would be inequitable or futile.Grayson v. Mayview Sate Hosp., 293 F.3d 103, 108 (3d Cir.
2002).

B. ALLEGED FACTS

After September 11, 2001, the need to mon&od protect against terrorism and
terroristic threats increased, especialy airports acrossthe United States. Thiseed for
increased monitoring focused amdividuals suspected of some involvement with terrorism
both domestic and international. In turn, the United States createtNthFly List” and
“Selectee List” (Watch list), which has come under scrutiny fallegedracial profiling and
discrimination. Thesewatch lists identify certain individuals the Government itself detos
dangerous to fly, or require more carefulpestion before flying

Mr. Weisburg alleges the Government places individuals, sukimesnd other similarly
situated American citizens, ahe federal watch listwithout accountability or procedwgdo
challenge such placemen{ECF Docket No. 1, 4. )Mr. Weisburg alleges members of these
watch lists are “systematically subject to extra screenings at airports andolaled ¢rossings,
and often find “SSSS” on their boarding passes . . . indicat[ing] a passenger’s wattdius”
(Id at123.) This information is then disseminated to other government agencies such & the TS
and Customs and Border Protection (*CBP”). (ld at  25.) Mr. Weisburg gotacssnent on
either watch listdiminishes and imperils” his and other citizens’ ability to asdd® financial
system and travel freely within the United States and abroad. (Id at 11 31-33.)

Moreover Mr. Weisburg contendthe watch listdisproportionately target&merican
Muslims in cities witharge numbes of Muslim residentssuch as Dearborn, Chicago, Houston,
New York, and San Diego — cities with the highest number of residents oatitie list. (Id at

66.) Mr. Weisburgclaims the watch list targets Muslim Americaasdtherefore its standards



apply differently toMuslim Americanghanfor people of other faithvasedbackgrounds(id at
73.)

Finally, Mr. Weisburg argues the government entities responsible for thé Wsitclo
not provide travelers, such as Mr. Weisburg and similarly situated Americaensitiwith “fair
and effective mechanism” to challenge the agencies decision placing themwatcth list. (Id
at 77.) Healleges “[a]n individual . . . who has been prevented or hindered from travel by being
placed on a federal watch list has no clear avenue for redress.t {Id&) Mr. Weisburg
allegesthat similarly situatedindividuals may seek redress through the DHS Traveler Redress
Inquiry Program (“DHS TRIP”) whichthen submits complaints to the Terrorist Screen Center
(“TSC”); however, he claims TSC does not provatey publicly available information on its
decision making process. (ld at § 79-81.)

Mr. Weisburg, on behalf ohimself and other similr situated American citizens,
specifically argues: he is routinely referred to secondary ingpechie is routinely sked
guestions about his religious beliefs and practices; and his boarding passpedstaith an
“SSSS” designatior indicating he is designated as a “known or suspected terrokikt.also
claims he filed a redress request through DHS TRIP, filedegedbm of information” with the
FBI whichwasdenied, and filed an appeal with the Justice Department, wigishlso denied.

C. ANALYSIS

Mr. Weisburgasserts federal law violatioagjainst Defendants in their official capacities
only. At the time of Mr. Weisburg’s initial filing, Defendants were either members @f th
Federal Bureau of Investigation, Transportation Security AdministrafiTSA”), or the
National Counterterrorism Center (“NCTC"); Mr. Weisburg alleges thesecgs contributed to

his placemenon the “watch list.”



Defendantsamove for dismissal asserting: Ir. Weisgburg lacks standing because he
cannot show he personally suffered a concretepantitularized injury; and Zhe United States
is immune from suit and did not waive its soveign immunity. However, this Court will focus
on Mr. Weisburg’s failure to respond and the United States’ sovereign immunity.

1. Defendants’motion to dismiss is umcontested

Mr. Weisburg failed to respond to the motion to dismiss filed by Defendants. e~alur
make a timely response allows the court to treat a motion as uncontiekieslOrganization v.
City of Philadelphia, 89 F.R.D. 521, 523 (E.D. Pa. 1981)here is no question that Mr.
Weisburgactually received a copy of the motion to dismiss, as the certificate of sstaies
that the motion waserved upon him at his addrdsged in the Complaint. Mr. Weisburg’s
response was due in September of 2016; he hagetatesponded, nor has hequested
additional time to do so.

The Court may grant uncontested or unopposed motions under Rule 7.1(c). This rule
governed bythe Rules of Civil Procedure for the Eastern District of Pennsylygmavides:
“[iIn the absence of a timely response, the motion may be granted as uncontespedae
provided under [the Federal Rules of Civil Procedure governing summary judgment nibtions]
See also Celestial Community Development Corp., Inc., v. City of Philadelphia, 901 F.Supp.2d
566, 578 (E.D. Pa. 2010) (“To put it simply: plaintiffs who fail to brief their oppositon t
portions of motions to dismiss do so at the risk of having those parts of the motions 8% dismi
granted as uncontested.Nelson v. DeVry, Inc., No. 074436, 2009 WL 1213640 (E.D. Pa.
April 23, 2009) (“Failure to address even part of a motion in a responsive brieesdlyin that

aspect of the motion being treated as unopposed.”).



Mr. Weisburg, failed to respond to Defendants’ motioMr. Weisburg's failure to
respond endangers the success of his lawsuit. This Court couldDgrfmmdants motion to
dismiss as unopposed. However, even if this Court were not to consider the motion as
unopposedwe would nonetheless grant the motion onrexits The substantive arguments are
addressed below.

2. The United States is immune from suit under the doctrine ofSovereign
Immunity .

Sovereign immunity precludes Mr. Weisburg from suing the United States or Defendants
for acts committed in their officiatapacity The doctrine of sovereign immunityars suit
againstthe United States and its agenaiedess immunity is waivedU.S. v. Nicolet, Inc., 1986
WL 15017, at *2 (E.D. Pdl986). Mr. Weisburg sues Defendants in their official capacities for
allegedly violating his constitutional rights by placing him, and other similarly situateerigan
citizens, on derroristwatch list. Defendants argue theynd the United Stategte immune from
suit undersovereignmmunity. This Court agrees.

Although sovereign immunitypars suit against the United States and its agencies,
immunity may be waivedby congressionastatute Jaffee v. United States, 592 F.2d 712, 718
(3d Cir. 1979). “An immunity waiver, it exists at allmust be found in theatute giving rise to
the cause of action."Garcia v. United Sates, 666 F.2d 960, 9665th Cir. 1982) Absent a
statutorywaiver from Congress, the Courts have no jurisdiction to entertain suits against the
United States or its agenciesd. This waiver of sovereignimmunity must be “unequivocally
expressedin the statuteand cannot be implied.U. S v. Mitchell, 445 U.S. 535, 5381080).

Here, Mr. Weisburg relies orl) Article Il of the United States Constitution; 2) numerous
statutes;and 3) the Administrative Procedure Act (“APA’to provide relief and redress for the

Government’s alleged constitutional violations.



a. Article Il of the United States Constitution

Mr. Weisburdfirst relies on Article Il of the United States Constitution as a basis for
jurisdiction and waiver of sovereign immunity. (ECF Docket No. 1, § 17.) Article 1l
establishes federal review jurisdictiobl.S. Const. art. lll. The Constitution, howevaoges not
itself contain a waiver of sovereign immunity and does not stripUhiéed Statesof its
sovereign immunity. Federal Maritime Commission v. South Carolina State Ports Authority,

535 U.S. 743, 752 (2002ee also Jaffee, 592 F.2d 715-18 (concluding the Constitution does not
waive the Government’s sovereign immunity in a suit for damages). The Governmenbimay
be sued without an immunity waiver found in a statute giving rise to the cause of attias,.

Mr. Weisburg’s reliance on Atrticlellls misguided and improper.

b. Waiver of ImmunityBy Statute

Along with Mr. Weisburg's reliance on Article Ill, Mr. Weisbusgeks reéf under 1)
the Federal Question statute, 28 U.S81331 andBivens v. Sx Unknown Agents of the Fed.
Bureau of Narcotics, 403 U.S. 388, 3891971) 2) the Declaratory Judgment Act, 28 U.S.§8
2201-2202 3) the Civil Rights and Elective Franchise stat@@,U.S.C.8 1343(a)(4)and4) 28
U.S.C. 8 1357.To survive a jurisdictional bar to suit, “waiver of sovereign immunity must come
from the statute giving rise to the cause of actiomicolet, Inc., 1986 WL 15017, at *2
Accordingly, none of the statutes relied ugnynMr. Weisburgprovide an unequivocal waiver of
sovereign immunitypy theGovernment. This Court will address each in turn.

In his Complaint, Mr. Weisburg cites the Federal Question statute, the Deglarato
Judgment Act, andivens as a basis for jurisdiction First, reither the Federal Question
Jurisdiction statue nor the Dacatory Judgment Act statyt28 U.S.C.8 1331 and 28 U.S.(38

22012202 respectivelyinclude an explicit waiver of the Government’s sovereign immunity



from suit. 1d.; see also Army and Air Force Exchange Service v. Sheehan, 456 U.S. 72§1982)
see also Schilling v. Rogers, 363 U.S. 666, 6771960). Without this explicit waiver of sovereign
immunity, Mr. Weisburg is precluded from suing the United States 881 andg88§ 2201-
2202. Second,Mr. Weisburg incorrectly relies oBivens, which allows vetims to recover
damages for constitutional violations by federal officials in their individapacities. Russo v.
Glasser, 279 F.Supp.2d 136, 14D. Conn. 2003)citing Robinson v. Overseas Military Sales
Corp., 21 F.3d 502, 510 (2d Cir. 1994)). Mr. Weisburg, however, only alleges violations against
Defendants in their official capacities; therefdBevens is inapplicable here. (ECF Docket No.
1, 1 14-16.)

Similarly, the Civil Rights and Electiver&nchise statute under 28 U.S&1343 does
not contain a waiver of sovereign immunity. Section 1343 states “[t]he district sbaithave
original jurisdiction over any civil action authorized by law to be commenced bypenspn.”
28 U.S.C. § 1343General jurisdiction statusesuch as 88 134@&nd1331)do not automatically
waive the government’s sovereign immunitidughes v. United States, 953 F.2d 531, 538. 5
(9th Cir. 1992). Specifically, nothing ir8 1343 can be construed to unequivocally express a
waiver of the government’s sovereign imnityn Jachetta v. United Sates, 653 F.3d 898, 908
(9th Cir.2011)(citing the Tenth Circui$ conclusion that 28 U.S.C. § 1343(a)(4) does not waive
the government’s sovereign immunity). Mr. Weisburg has not alleged any cognizdatens
of federal shtutes pertaining to civil rightshich may trigger sovereign immunity.

While none of the above statutes contain waivers of sovereign immunity, 28 U.S.C. §
1357 containsuch a waiver This waiver, however, is limited to revenue cases and voting rights
cases. City Of Albuquergue v. United States Department Of Interior, 379 F.3d 901, 90%. 1

(10th Cir.2004) “28 U.S.C. § 1357 provides district courts with original jurisdiction owal ci



actions brought to recover damages for injuries sustained when a plainafftedso ‘protect] |
or collect[ ] . . . any of the revenues, or to enforce the right of citizens of thed 8tiates to vote
in any State.”Russo, 279 F.Supp.2dt 141. The present case does not involve revenue or voting
rights; therefore, the limited waiver exception does not apply.

Therefore, nne of the statutes relied upon by Mr. Weisburg provide a basis for waiver of
the Government’s sovereign immunity.

c. Limited Waiver of Immunityand Reviewability othe APA

Mr. Weisburg relies on the APA, 5 U.S.88 702 and 706, as a basis for judicial review
and suit against the United Statédr. Weisburg's claim fails becauske APAdoes notvaive
the Government’s immunity froreuitand only grants judicial review tdinal agency action%
The APA grantghis right of judicial reviewto persos sufferinglegal wrong due tospecified
agency action.Hindes v. F.D.I.C., 137 F.3d148, 161(3d Cir. 1998) Neverthelessthe right of
judicial review is limited to: 1)yeview of actions “made reviewable by statute and final agency
action for which there is no adequate remedy in €port2) withdrawal of the right of review
“to the extent that statutes preclude judicealiew.” 1d at 16162 (citing 5 U.S.C. 8§01(a)(1)
704). In other words, the APA does not allow judicial review where anothetestspecifically
prohibits it, and therefore, 8 702 of the APA must be read in conjunction withjatiselictional
statues waiving sovereign immunity. Id. at 163 (citing 8701(3)(Bpe also City Of
Albuquerque, 379 F.3d at 907.

Irrespective of the limits on Judicial ReviewgtAPA providesa limited waiver of the
United States’ sovereign immunity not found ie ttatues pled in Mr. Weisburg’s Complaint.
Section 702f the APAprovides:“A person suffering legal wrong because of an agency action .

. . is entitled to judicial review thereof. An action . . . seeking relief other toaeyrdamages .



.. shall not be dismissed . . . on the ground that it is against the United States.” 5 U.S.C. § 702;
see also City Of Albuquerque, 379 F.3d a©07. This waiver is limitedwhen theunderlying
statute granting consent saeexpressly or impliedly forbids the relief soughtId. (emphasis
added) see also Sate of New Mexico v. Regan, 745 F.2d 1318, 1321-22 (10th Cir. 1984).

This waiver isfurther limited by the APAs prohibition of suits for money damages.
Department of Army v. Blue Fox, Inc.,, 525 U.S. 255259 (1999) Camgress has waived
immunity for a wide range of suits, including those seeking traditional mder@ages, such as:

1) the Federal Tort Claims Act; and 2) the Tucker Adt. The Supreme Court defines “money
damages’under8§ 702 as “a sum of money used as compensatory relief . . . [and] given to the
plaintiff to substitute for a suffered lossld. at 262. Here, this case does not involve the Federal
Tort Claims Actor the Tucker Act; Mr. Weisburg clearBeeksmoney damages in the form of
compensatory tef. Additionally, none of the statutes raised in Mr. Weisburg’s Complaint and
discussed in this Opinion waive sovereign immunity for the United Staldwerefore, the
Government'sovereign immunitys notwaived.

Notwithstandinghis prohibition ofa money damagesuitand absence of another statute
waiving sovereign immunitythe APA precludesjudicial review unless the agency action is
considered “final.”Id. at 162. The APA, however, does not define “fihalhe Supreme Court
provides guidanceconcluding “the core question is whether the agency has completed its
decision making process, and wlestkhe result of that processose that will directly affect the
parties.” Hindes, 137 F.3dat 162. Final agency actiomequiresthe actionbe a “ddinitive
statement of [the agency’s] position” with concrete legal consequehdedore smply, final

agencyaction is determined by its consequences or practical effietts.
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Agency action is final, for example, where Food and Drug manufacturersreegneed
to provide certain information on drug labels and advertisent&ged on specific regulatians
Abbott Laboratories v. Gardner, 387 U.S. 136, 1401967)(rev’d on othergrounds) The Court
in Abbott Laboratories determined those regulatiomgere “definitive” statements which had a
direct and immediate effectld. at 14950. However, the Supreme Court Bandard Oil
concluded the Complaint issued by the FTC was not a final agency action béceaisanted
further inquiry and was not a deitive statement of the Commission’s positionF.T.C. v.
Sandard Oil Co. of California, 449 U.S. 232, 239 (1980).

Apart fromMr. Weisburg’s allegations that “DHS TRIP offers no meaningful review of
the watch list designation” and his purported filing of redress through DHS TRIRIlbsehsient
unansweredequests for information, Mr. Weisburg does not specify what final agency &aetion
is appealing and whether it contained concrete legal consequefit€6 Docket No. 1, 1 83,
9091.) Failure to spedy a final agency action, the contents of such action, and whether he was
personally injuredrestrictsthe Court’s ability to determine whether judicial review is proper.
(ECF Docket No. 4, at 7.) Thus, even if Mr. Weisburg did not seek monetary damatieal
review would be improper given the absenceréiegedinal agency action.

D. CONCLUSION

In the accompanying Order, this Court grabisfendard’ motion to dismiss Mr.
Weisburg's official-capacity claims are barred by sovereign immuaityl judicial review is

improper under the APA absent a “final agency actidaiven Mr. Weisburg'sro se statuswe

! The FTC served eight major oil companies, including Standard Oil Comp&alitornia, a complaint averring
the Commission had “reason to believe” companies were violating Séotibthe Federal Trade Commission Act.
F.T.C. v. Sandard Qil Co. of California, 449 U.S. 232, 2341080)

2 Conspicuously, Mr. Weisburg failed to join TSA as a defendant iditigiation. According to the Sixth Circuit,
Congress has speiciélly directed DHS and TSA to establish a redress process for travelers vewve ele
wrongly included on the N&ly List. Mokdad v. Lynch, 804 F.3d 807811-12 (6th Cir.2015) Because TSA has
issued regulations carrying out statutory respons#sliggarding redress procedur&SA is a required party to the
litigation. 1d.
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will give him forty-five (45) days to file an amended complaihhe can file a claim on a basis
that can withstand legal challengéf. Mr. Weisburgfails to do so, hicasewill be dismissed

without further notice.

12



