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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ARTESANIAS HACIENDA REAL S.A. : CIVIL ACTION
DE C.V,, :

Plaintiff, : NO. 16-4197
V.
NORTH MILL CAPITAL LLC, et al,

Defendants.

MEMORADUM OPINION

This mattethas been referred to this Court by the Honorable Edward G. Smith for
discovery purposes. Presently before the Court are Plaintiff's LetteeReguCompel
Compiance with Document Discovery Requests Against Defendasawgz Heller (DocNo.
67) (“Mot.”) , Defendant Lesawitz Heller's opposition thereto (Doc. No. 14)pp.”), and
Plaintiff's reply in support thereof (Doc. No. 78Reply”). For the reasons discussed below,
the Motion will be granted in part and denied in part without prejudice.

This action involves the bankruptcy of Wilton Armetale, Inc. (“Wilton”) and a
transactiorthatit entered into prior to the bankruptcy.t &time when it allegedlyas insolvent,
Wilton sold certainnon+eal estate assets to a party of Defendant North Mill Capital LLC’s
(“NMC") choosingallegedlyfor less than fair market value, with all the proceeds paid to NMC.
First Am. Compl(Doc. No.38 1 4). This transactiomllegedly left Wilton with insufficient
funds to protect or maintain certain valuable real property (the “Mount Joy Bfppehich
caused that property to go into foreclosuick. NMC, a Wilton creditor, then allegedly
purchased the Mount Joy Property in the foreclosure for less than fair matleetwadl promptly

resold it for a profit.Id. Prior to the sale of the Mount Joy Propewjilton allegedly received
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another offer to purchasedatproperty for a significantly higher pricéd. Third party Irvin
Jeffrey (“Jeffrey”)was the sole director and officer of Wiltohd. 1. Before he would consent
to these transactienJeffreyallegedly required NMC to agree to pay to him personally a 20%
interest in the profits obtained from the resdléhe Mount Joy Property, and Wilton allegedly
agreed to do sold. 4. Defendanaw firm LeisawitzHeller represented both Jeffrey,
personally, and Wilton in connection with these transactions.

Plaintiff, another creditor of Wilton, has raised claims against Defendants of aiding and
abetting a breach of fiduciary duty owed to it as a creditor of an insolvent diwppra
conspiracy to breach fiduciary duties owed to it as a creditor of an insolventatampor
conspiracyto commit a fraudulent traresf, and conspiracy to engage in commercially
unreasonable disposition of a debtor’s assetsCounts V1.

In the course of Wilton’s bankruptcy proceeding, Jeffrey assigned all thiamding
shares of Wton to a company affiliated witRlaintiff, MegalLiving, S. de. R.L. de C.V.
(“Mega”). Mega appointed Ernestiel Campo Romero (“Romero”) the sole director and officer
of Wilton. Mot. Ex. 1. By letter of May 12, 2016, Romero advisedawitzHeller of the
transaction and of his appointment and deddtto “deliver to [Plaintiff's Counsel@ll records
and other documents with respect to Wiltoid” (emphasis in original) The present dispute
centers on discovery ragsts issued by Plaintiff iceisawitz Heller, seeking all documents and
records with respect to Wilton and the law firm’s representation of Wilddot. at 1. In
response, Leawitz Heller has withheld a large number of documents based on a claim of
attorney-client privilege. Opp. Ex. C (privilege lod)eisawitz Heller contends that the
documents are privileged because they represent communications betweats iclertt,

Jeffrey. Opp. at 2. In response, Plaintiff contends that Wilton paid fsalerz Heller's



representatin provided in connection with the sale of Wilton’s assets and the Mount Joy
Property with the accompanying 20% payment to Jeffrey. Reply at 1. #sattgat,'when an
attorney provides legal services to both a corporation and to a corporate officer perdunal

corporation’s privilege prevails.Id. at 2 (citingTransconRefrigerated_ines, Inc. v. New

Prime, Inc, No. 1:13€V-2163, 2014 WL 2471936, at *7 (M.D. Pa. June 3, 2014)). Plaintiff

asserts that any privilege regarding the communicatielmfys to Wilton and that Wilton’s sole
officer and diretor, Romero, has instructed Leisawitz Heller to provide the documents to
Plairtiff's counsel. It also argudakatthe allegedly privileged documents are subject to the
crime-fraud exception to the attornelient privilege. Id.

It is well-settled thatany privilege that exists as to a corporate officer’s role and

functions within a corporation belongs to the corporation and not the officer.” In re, Bevill

Bressler& Schulman Asset Mgmt. Corp., 805 F.2d 120, 124 (3d Cir. 1986). Former corporate
officers “may not assert [attornejient] privilege over the wishes of current manageven as
to statements that the[gjight have made to counsel concerning matters within the scope of their

corporae duties.” Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348

(1985). This same rule applies even when an attorney initially represerasniee 6fficial
individually, but then takes asuties impacting the corporation’s interestsanson., 2014 WL

2471936, at *5-7. Thus, ifranscotinental a law firm that served as personal counsel for the

president and sole shareholder of a corporation coadtie negotiations for and drafting of
transactions in which the corporation allegedly fraudulently transferred astidisportion of
the corporate assets to hiral. at *2-3. In the corporation’s subsequailversarypankruptcy
proceeding, the new party controlling the corporation (there, a bankruptcejnnsteucted the

law firm to provide himwith documents relating to the transactions at is¢teat *3. The law



firm refused, asserting that it solely represented the individual dffieholder and not the
corporation.Id. The court held that the fact that the law firm negetl and drafted the
agreements for the transactions and that it was paid for doing so by the corporatitiedrie a
limited representation of [the cor@tion], by implication, as to the asset purchase agreement
transaction.”ld. at *5-7. As a resli of the joint representation of the officer/shareholder and the
corporation, the officer/shareholder did not have the power to prevent the corporation from
waiving the privilege for all otherwise privileged communications that relatee toottporation
or its assetsld. at*7 (citing In re Bevill, 805 F.2d at 124). Accordingly, the court held that
neither the law firrmor the officer/shareholder could assert privilege against the corporation
“with respect to any communication that either impactedngticated [the corporation’s]
corporate interests.Id. The officer/sharetider could assert the attornelyent privilege only to
the extent that his communications with the law firm involved purely personalsts@®to
matters not related to hislecas an officer of the corporatioid. (citing In re Bevill, 805 F.2d at
125).

The facts infranscontinentadre identical in material respects to the facts presented here

and the case accurately sets out the law governing privilege assertionsdygtaamp and their
officers. The present controlling officer of Wilton, Romero, has waived thégge as to all
documents in Laiawitz Heller's possession relating to Wilton or its interests in connection with
a lawsuit in which Plaintiff asserts thtae past officer/director fraudulently transferred corporate
assets to his own and Defendant NMC'’s benefitsdwitz Heller has not contested that it
drafted the documents relating to the transactions described above or thagtaiduvag Wilton

to do so. The attorneglient privilege for all documents reflecting privileged communications

betweerthat law firm ad Jeffrey belongs to Wilton, and Jeffrey cannot overcome Wilton’s



waiver of that privilege. Thereforéeisawitz Heller must produce to Plaintiff all documents that
it previously withheld on a claim of privilege that “either impacted or implicated [the
corporation’s] corporate interestsld. This includes, without limitation, any documents
reflecting offers to purchase or expressions of interest in purchasing WaHets a
communications relating to the agreement to transfereainestate assets,mmmunications
regarding any funds or compensation in any form to be provided to Jeffrey, dineicttiirectly,

in connection with the sale and/or resale of Wilton assets or with his approval of such
transactions.

However, although Leisawitz Helfsropposition provides nothing more than a blanket
assertion that ibnly represented Jeffrgyersonally, the Court recognizes the possibility that it
may have represented Jeffmeith respect to some matters wholly unrelated to Wilton. As to
any such represeation, Jeffrey retainghe ability to assert thattorneyelient privilege.

Leisawitz Heller’'s privilege log appears to include some such docum®etse.q, Opp. Ex. C,
at 1 (documents described as “personal financial statement” and “life insural¢g)ot
possible for this Court to distinguish based solely on the limited description of the dsuime
the privilege log which of the numerous documents listed remain privileged under the rule
articulated herein Accordingly, the parties shallgueed in the mannelescribed in the

accompanying Order. If, upon completion of the steps directed in that Order, teg Eamain

1 Leisawitz Heller's Opposition does not provide sufficient information to pemmiCourt to

make a ruling regarding Plaintiff's assertion of the crina&id exception to the attornelient
privilegeat this time. Plaintiff’'s argument for that assertion also likely will benefit from the
additional discovery ordered here. Moreover, in light of the directiidsessed in the Order
accompanyinghis Memorandum Opinignt may not be necessary to reach the ciiraed issue
to ensure that all non-privileged documents are produced., T®u€ourt will not determine the
applicability of the crimdraud exception at this timdf necessary, aftéhe directiveset out in
the accompanying Order have been completed, Plaintiff may again missubk with respect to
anydocuments thanayremain in dispute.



in dispute regarding whether certain documents must be produced after they hamd me
conferred regarding that dispute, they may raise any remaining disptfieaevCourt

Dated: June 2, 2017

BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE

2 An exchange of letters may be a useful part of an effort to meet and confetve res

discovery disputes, but it is not itself an adequate effort. Before involvingotlmt i€ any
further discovery disputes, in addition to any exchange of letters, the partiesostmalnicate,
either in person or telephonically, and attempt in good faith to narrow the issues in.dispute
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