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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
DAISY SOLOMON, Pro Se . CIVIL ACTION
Plaintiff,
V. . NO. 166484

EAST PENN MANUFACTURING
CO,, INC,,

Defendant.

MEMORANDUM OPINION AND ORDER

Presently before this Court is Plaintiff's Motion to Test the Sufficiendyedéndant’s
Responses to Requests for Admission (Doc. No. 103), which incorporates a Motiangel Co
Responsive Answers toterrogatories anBrovide Documents &juestedandDefendant’s
opposition to that Motion (Doc. No. 111Rlaintiff’'s Motion isimproper in multiple respects
Most importantly, both Federal Rule of Civil Procedure 37(a)(1)tlaisdCourt’s Local Rule
26.1(f) require parties to meet and confer and to make a good faith effort to resotwbgor a
very least, to narrow their differences before involving the Court in a discovery disputely Me
exchanging letters stating and edstg that the other party is wrong, lobbing invective and
making no effort at compromise does not comply with those rules. Moreover, although the
requirement for direaommunications, either fade-face or telephonically, is implicit in the
rules’ requirement that the parties “meet and confer,” this Court expressly orderedffPtiaint
“confer directly, in person or by telephone, with Defendant’s counsel and attempt iragbod f
to resolve or compromise any remaining disagreement regarding discespoyses.
December 14, 2017 Order (Doc. No. 77). The Order further statedPllaattiff may submit

such disagreement to the Court, pursuant to Local Rule 26.1, but only after she is atifg to ce
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her effortsto resolve the disputeas directed.ld. Plaintiff’'s correspondencéoweveryeflects
that she has unilaterally taken it upon herself to refuse to communicateeteihdant’scounsel
other than in writing. Opp. Ex. D, at 2. This refusal to follow the requirements of theadybgli
rulesis unacceptable anddirect violation @ a court ordeand, if Plaintiff were not proceeding
pro se, would justify the imposition of sanctions, if not the dismissal of her Motion sugimari
Even a pro se litigant must comply with court rules and orders.

In addition, the form of Plaintiff's Motion is unsatisfactory. It consists dfats
generalized argument that Defendarg hat properly responded to Plaintiftisscovery requests
followed by an exhibit, over 100 pages in length, comprised of virtually every docurgaeaste
interrogatory and request for admission that Plaintiff has served in tiws atong with her
inserted annotations regarding the written back and forth between the paniesels tiscovery
request. The purpose of the meet and confer requirement is to limit the discovemsdisput
which the parties request judicial intervention to those matters that aregignnidispute, that
the parties cannot resolve through good faith compromise and that are of signifjpamaime
to the outcome of the litigation. A discovery motion should summarize the essence of the
disputed issues and the party’s arguneamis merely repeat the entire history of each discovery
request verbatim without explanatj@gumenbr authority regardig why the requested
discovery is proper, necessary and proportional to the scope of the itésénpossible to

believe that, if the parties had attempted to compromise in gooddfaléimcing the scope of

1 For example, it would have been appropriate to present arguments regarding whether

Plaintiff may obtain discovery regardjrother employees arglipervisor or manager positions
other than those to which Plaintiff applied. It was not appropriate to simply repritduce
numerous discovery requests related to those issues, the responses and ¢ixeHatiges
between the partieggarding each individual request related to those issues.



Plaintiff's real discovery needs with the burden of response imposed on Defendantp tihe
not have significantly reduced the scope of the issues requiring this Court’s meaolvét is
apparent that Plaintiff has not made any significant effort to narrow the sttdpedisputed
issueshut has merely dumped them all on the Court. This faithresatens to waste a
considerable amount of the Court’s limited time and resources on matters thatiésecoald
haveand should have resolved on their own.

Plaintiff's two sets of requests formadsion totaling in excess of 100 requests also
improper. Requests for admission areargjical [devicejo be usedtb eliminate issues over
facts that are not in dispute,’ not ‘to obtain discovery of the existence of factstHaut.ra. to

edablish the admission of facts about which there is no real dispute.” Hayes usBN

2:13-CV-4266SDW-SCM, 2015 WL 5666128, at *6 (D.N.J. Sept. 24, 20$6¢ alsgGannon v.

United StatesNo. 03-6626, 2006 WL 2927639, at *1 (E.D. Pa. Oct. 6, 2Q@§uests for
admission should be used to establish undispipeapheral” factual issues). Theishould not

be of such great number and broad scope as to cover all issues of a complex case,” and
‘[o]bviously . . . should not be sought in an atteértfgcharass an opposing party.” Gannon, 2006

WL 2927639, at *1 (quoting Wigler v. Elect. Data Syst. Corp., 108 F.R.D. 204, 205 (D. Md.

1985)). Requests “should require minimal response and explanation as well a®canelyg
reliance on documentation fafcts outside of the requests themselves”; although some flexibility

exists for incorporation of documents or testimony by referehtagtin Marietta Materials, Inc.

v. Bedford Reinforced Plastics, Inc., No. 3:2003-57, 2007 WL 1300772, at *2 (W.D. Pa. May 2,

2007).
The vast majority of Plaintiff's requests for admisswmiate these rules. They are

argumentative and plainly relate to facts that are neither periptegrahdisputed Rather than



eliminating the need to prove peripheral and undisputed through live witnesses at trial,
Plaintiff appears to be attempting to prove her entire case by obtainingdaefs agreement to
her version of disputed facts and narrative descriptions of e¥drusthermoremanyof the
requests are vague or complex such that a specific response establishingcafapigisiinot
possible. The proper method of learning a party’s position and supporting evidencengegardi
disputed material issues of fact is through the interactive process obguasti answerta
deposition and not by simply demanding that the other party admit the requestitgyfpattyl
contentions. Moreover, because of their excessive number and their improper fortiff $la
requests are unreasonably burdensome and harassing.

This cag is now proceeding under a Fifth Amended Scheduling Order and the parties’
ongoing discovery disputes appear to threatenpliance withthat Order. Despite the above-
listedand other deficiencida Plaintiff's requests for documents, information anthasions®
dismissing the Motion summarily and requiring the parties to start over withrpng@ings and
conferenceand to then produce properly construateations regarding significantly nawed
issueds impractical at this junctureAs a resultalthough this Court will not undertake to
address individually every discovery request contained in the exhibits to the Miwh, |
provide direction to the parties regarding how they shall proceed from this pointdorwa
Accordingly,IT IS ORDERED asfollows:

1. Plaintiff shall not raise any addial discovery disputes with this Court unless and

2 Even if such an attempt were permissible, the effort would be fruitless. k&liledod that

Defendant would admit Plaintiff’'s position on disputed facts and her narrativerveisevents
is exceedingly remote.

® In response to those requests, Defendant also has taken a number of positions that cannot be

justified.



until she has conferred with Defendant’s counsel, either in person or by telephdmeade a
legitimate, gooefaith attempt to resolve the dispdtssues. Such an attempt shall involve an
interactive discussion between the parties regarding the extent of theetisPlaintiff may

need to prove her case as compared to the burden the request imposes on Defendant and the
extent to which the information sght will be material to the issues in this case. The Court
expects that in the course of such discussions, Plaintiff will not merely tegrgadsition that a
request for information is justifiedput shall compromise her demands to the extent reagonabl
practicable. The Court further expects that Defendant shall not assert bédngalsrbased

solely on its own view of relevance or based on unsupportable legal positions such as those
described below.

Plaintiff’'s Document Requests and Interrogatories

2. A number of the disputed document requests and interreggatwolve Plaintiff's
request for documents and information regarding supervisors and manager@pplibants for
the positions of supervisor or manager, the hiring process for those positions and pgeimogra
and statistical information regarding the gender of the supervisors, managehgr@amployees
of Defendanbr information regardinghe pay rate of various employeeBefendant has refused
to provide information that relates to positions other than tRtaatiff has specifically applied
for or to fully respond to requests regarding the demographics and pay rates of othgeesnplo
That refusal is unjustified. Plaintiff is entitled to support her claim with evideat®ther
members of her protected clasiemale employeeswere treated less favorably than male
employees and to present statistical evidence regarding Defendant’sahdipgomotion

practices.SeeN. v. City of Philadelphia, No. 98-6517, 2000 WL 355526, at *3-4 (E.D. Pa. Apr.

4, 2000) Miles v. Boeing Co., 154 F.R.D. 117, 120-21 (E.D. Pa. 1,98dgr v. Unisys Corp.,




No. 92-4870, 1993 WL 460804, at *8 (E.D. Pa. Nov. 3, 1993). However, the requests should be
reasonablyimited in geographic location and to positions reasonably comparable to those that

Plaintiff either held or applied forSeeBates v. Tandy Corp., No. 03-5519, 2005 WL 1162502,

at *1 (E.D. Pa. May 17, 2005Miles, 154 F.R.D. at 120-21. Accordingly, Defendant’
responses to discovery requests relating to other employees, supervisoranagers)a
applications for employment or promotion and hiring practices or information regartieig
employeeshall be limited to personnel and positions at its Topton facility where Plaintiff was
employed? Additionally, its response obligations are limited to positions that are reasonably
comparable to those Plaintiff either had or applied for. Whether a positiessisnably
comparable shall be determined based on the general category of the position, shigipissg
planner,”™warehouse coordinator” or “dispatchiewithout finer distinctions based on such
factors aghe shift to which the position related, the nature of the vehicles dispatcheqelud ty
materials being shipped or the likBimilarly, Defendant shall provide the requested information
and documents expeditiously regarding the salary and benefits of Plaintiff ahdtbeal
personnel at its Topton facility who hold or have held positions reasonably comparableeto t
that Plaintiffhas held or applied for. Whether a position is “reasonably comparable” shall be
determined on the same basis described above. Defendant shall not withhold information or
documents on the basis of any contention that, despite holding the same general category of
position, an employee’s position is not in fact reasonably comparable to those helghplyeor a

for by Plaintiff. Any such contentions raise factual issues that are to be &dijiésecessary,

4 Plaintiff's exhibits reflect that she may have applied for a position at DefésdReading

facility. To the extent that Plaintiff has applied for positions at any of Dafeisdfacilities
other than its Topton facility, Defendant shall includé@smesponses information regarding the

(Footnote continued on next page)



at trial. Plaintiff's limitation on the tim&ame to which her requests relatdanuary 2013 to
June 2016—is reasonable and shall be applied.

3. Inresponse to a number of discovery requests, Defendants have responded by
objecting that the request calls for attornolignt privilegedinformationandits “legal theories in
this case.® It then has stated that it will produce “documents that are responsive tajthéstre
These responses are improper. Information reflecting Defendant’s ‘tegaies in this case” is
only protected from discovety the extent that actually is covered by thegtorneyelient
privilege or workproduct protection. For each discovery request to which Defendant has
provided such a response, Defendant shall provide amended responses expezhtidfiusiyng
that it will produce all responsive documents or providing the responsive information other than
when such documents or information are subject to attorney-client privilege or veoltepr
protection. Defendant shall not assert such protections for documents, communications or
information developed in the ordinary course of its business operations, including inia@stiga
by nonlawyers of Plaintiff's complaints or conduct and including its decisnaking process
regarding hirings and terminations of employees that do not reflect privilegadunications
made for the purposes of obtaining legal advice or work product produced in anticipation of

litigation.®

specific positions for which she applied.

> Plaintiff has objected to what she refers to as Defendant’s general or “garbj@géons.

The Court will not address the meritkeach of those objection®Vhat is important here the
scope of the responses actually provided despite those objectionadniissibility of the
discovery responses afejitimacy ofthe Defendant’s objections will be determined by the trial
court if and when the admissibiliof the responses effect of the objections becomes relevant

®  To the extent Plaintiff has asserted that Defendant has cheides that are not credible that
responsive documents do not exist, she may take the depositions of corporate witaeds(es
document custodian(s) to test the adequacy of Defendant’s efforts to locatptiresiee

(Footnote continued on next page)



4. Plaintiff has requested information and documents relating toaéners of sexual
harassment, gendbased discrimination, harassment, hostile work environment or wrongful
discharge. Defendant shall provide such documents expeditreletiyng either to internal
complaints or litigationexcepthat with respect to claims of harassment or wrongful diggh
Defendant need only respond regarding such claimatbatlated tgender. Claims based on

age, disability, race, etc. need not be includedeWalker v. Centocor Ortho Biotech, Inc., 558

F. App’x 216, 221 (3d Cir. 2014)For claims that havesulted in litigation, Defendaneed not
provide documents that are currently available on Pacer or arsatetironic case record
system, but shall provide sufficient information to allow Plaintiff to locate the relateadds.

5. Plaintiff has served discovemquests relating to Defdant’s policies an@ractices
regarding genderelated discrimination and its compliance with those policies. Defendants shall
provide the requested information or documents expeditiboishe extent they relate tw
include policies and compliance at its Topton facility.

6. Plaintiff has requested contact information, including home addresses ahdrtele
numbers for various of Defendant’s employees and Defendant has refused to provide that
information. That reisal is largely unjustifiedThe basis for Defendant’s objection appears to
be Pennsylvania Rule of Professional Conduct 4.2, which governs communications with persons
represented by counsel“The purpose of Rule 4.2 is to prevent lawyers from takihgatage

of uncounselled lay persons and to preserve the efficacy and sanctity of taedhent

documents. If the Defendant should fail to produce existing, non-privileged and responsive
documents without asserting a legitimate objection or without making a reasefialilé&
locate them, it will risk the possibility of discovery sanctions.

" To the extent Defendant bases its objection on PauMerrierqg 170 F.3d 396, 404 (3d
Cir. 1990)—a case relating to the disclosure by a governmental entity of a personfiesebeio

(Footnote continued on next page)



relationship.” CarterHerman v. City of Philadelphia, 897 F. Supp. 899, 901 (E.D. Pa. 1995).

That purpose is largely irrelevant to communications involving a pro se litigaatdition, the
notion that all corporate employees are represented by corporate counsel badaatacted

solely through that counsel has been soundly rejedte@t 903;see alsdGtate Farm Mut. Auto.

Ins. Co. v. Sanders, 975 F. Supp. 2d 509, 511 (E.D. Pa.;20itBrels v. Woodland, 988 F.

Supp. 468, 472 (D.N.J. 1997). Even with respeeintattorneys contact withan opposing
party’'semployees, the prohibition is limited neembers othe secalled “litigation control

group.” An employee is a member of that group only if he or she is “a constituent of the
organization who supervises, directs or regularly consults with the organizatioyés |
concerning the matter or has authority to obligate the organization with tr&spee matter or
whose act or omission in connection with the matter may be imputed to the organization for

purposes of civil or criminal liability. E.E.O.C. v. Hora, Inc., 239 F. App’x 728, 730 (3d Cir.

2007) see als&CarterHerman 897 F. Supp. 2d at 904 (applying control group standard to

members of a police force). A person who supervises groups of workers is not a meimder of t

control group unless he or she also meets the standard seHuuairSeeCarterHerman 897

F. Supp. 2d at 904Hee, Defendant’s claim that a large number of its employees are members
of its litigation control group who can only be contacted through counsel appears oe its fac
be untenable. Accordingly, the parties are ordered to proceed as f¢hpwahin seven days

of the date of this Memorandum Opinion and Order, Defendant shall provide Plaintiff vgith a |

of its current managerial employees who meet Hheratest to qualify as members it$

status pursuant to Megan’s Lawhat case is entirely inapposite.

8 Former employees are not subjexttie limitations regarding current control group

employees._Carter Herma®07 F. Supp. 2d at 902eealsoState Farm975 F. Supp. 2d at 511.




litigation control group; (b) foeach listed employee, Defeartt shall provide an explanation of
the basis on which it asserts the employee is a member of the control groupreufficllow
Plaintiff and the Court to evaluatiee validity of its assertion; (c) Plaintiff shall not conta& th
listedindividuals directly, but if she wishes to depose them, she may serve a subpoena through
Defendant’s counsel; (d) Defendant’s counsel shall cooperate in effectinipgpmpt service
of the subpoena artde scheduling of the deposition; (e) with regard to all of Defendant’s other
employees and any former employees, Defendant shall promptly providefiRAaihtthe
requested contact information; (f) Defendant shall not direct any employeggsiin members
of its control group nioto communicate with Plaintiff; (g) Plaintiff may communicate with-non
control group employees, howevenesnay not make more than theggempts to contact such
individuals, including by voicenail, email text messager letter andshall inform them that
they are not legally required to communicate with her outside of a properlgahdeposition;
(h) the parties will cooperate to schedule depositions at times and places that aebbctep
them and to the witness and acceptance of such terms shall not be withheld unreaspnably; (i
Plaintiff is reminded, however, that pursuant to Federal Rule of Civil Procedure 3(Ax({2
she is not permitted to take more than 10 depositions in this case without firatyssedki
obtaining leave of court; and (jhprequest for leave to take atidinal depositions shall include
an explanation of the reasons that any additional depositions are necessdryanthey will
lead to the discovery of information that is material to Plaintiff's ability to presertdse.

7. To the extent responsive npnvileged documents that fall within the confines of this
Memorandum Opinion and Order have not yet been produced, the parties shall produce them

expeditiously.
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Plaintiff's Requests for Admission

8. Within two weeks from the date of this Memorandum Opinion and Order, Plaintiff
may select not more than 40 of her existing requests for admission that conformuteshe
governing such requests to which she believes Defendant’s previous responses have been
inadequate and serve them upon Defendaraintif shall not serve any further reqt=for
admission in this action.

9. Defendant shall provide proper responses to those reguimsitsa timeframe that is
reasonable in light of the current Scheduling Order. “Answers that appear to bpauite,
evasive, ambiguous and appear to go to the accuracy of the requested adminsitimarathe

“essential truth’contained therein are impermissible and must be amehdediladelphia Gear

Corp. v. Techniweld, Inc., No. 90-5671, 1992 WL 99622, at *2 (E.D. Pa. May 1, 1992) (quoting

United States v. Lorenzo, No. 89-6933, 1990.\8338§ at *1 (E.D. Pa.June 14, 1990)

Moreover,a response that a request is “denied as stated” is inadetphae*2-3. “A denial
shall fairly meet the substancetb& requested admission, and when good faith requires that a
party qualify an answer or deny only a part of the matter of which an admisseaquested, the

party shall specify so much of it as is true and qualify or deny the remairider.

DATE: April 11, 2018 BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE

11



