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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ALLEN HOWELL,
Plaintiff
V. : No. 5:17ev-00075

MILLERSVILLE UNIVERSITY OF
PENNSYLVANIA;

MICHEAL HOULAHAN;

PHILLIP TACKA; N. KEITH WILEY,
CHRISTY BANKS; and DIANE UMBLE,

Defendats
OPINION
Defendant’s Motion to Dismiss, ECF No. 9 -Granted in Part and Denied in Part
Joseph F. Leeson, Jr. July 27, 2017

United States District Judge

l. Introduction

Allen Howell is an associate professor in the music department at Millersvillendity
of Pennsylvania, a public university that is part of the Pennsylvania State Sdtégher
Education. He joined Millersville in August 2014, after his positionragepsor of music at
another Pennsylvania university was eliminated. He claims that a number of faeuatbers at
Millersville were not pleased about the prospect of bringing on an older faceiiyper from
anotheinstitutionand that they and the Uniggtly have harassed him and discriminated against
him because of his age. He also claims that they retaliated against him for aimoca¢iots he
has made about the University and for alerting the University to gbaded harassment that
was occurring irone of his classes.

The University and the faculty membé@ve moved to dismiss each of Howell’s claims.
They contend that Howed#l’agediscrimination claims are barred by sovereign immunity and that
his retaliation claims both fail to plausibly allege a causal link between the pdotecteuct he
engaged in and the retaliation he claims to have suff€hey.are correct about Howell’s
retaliation claims, but sovereign immunity does nathis agediscrimination claims
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I. Background

According to Howellthe mistreatment he suffered begamediately after he started at
Millersville. He claims that he was hired specifically to be Millersville’s “Dioe®f Choral
Activities” (according to Howell, “his letter of appointment indicated that hetwag given the
position”), but was never given that title or assigned those duties. Am. Compl. 11 39-40, 45.
Then, in the fall of 2015, approrately a year after he started, he applied for a full professor
position (to restore him to the full professor position he held at his prior university), imaishe
informed in July 2016 that his application had been denied—ostensibly because of his
“performance ranking.Id. 11 49, 59. He claims that was simply a pretexafg discrimination.

Howell also claims that he was reiaiiéd against for speaking critically about the
University. He forthrightly acknowledges that he “has been highly critichleofjovernance of
Millersville in general and of the Music Department in particular” in commentshmbde
“primarily in the form of ‘blogs’ or electronically made and disseminatatéments.’Id. T 62
63. He claims that he was retaliatsghinsfor making those aonments—retaliation that
“includ[ed], but [was] not limited to, the denial of [the] promotion [he sought] and the failure to
acknowledge his appointmerd Birector of Choral Activitie$.ld. T 149.

Finally, Howell claims that during the 8pg 2017 semester, while teaching a class called
“Love Songs Through the Ages: Sex Positive Themes in Vocal Musieg thale studentsthe
only male students who enrolled in the class—harassed one or more of the female stutdent
class.Id. 1 36, 64-67. Howell claims that he asked the University to conduct a “Title IX
Investigation” into the harassment, but was retaliated against for bringingréssiment to the
University’s attentionld. 11 68, 142. The retaliation he claims to hswfered is the same
retaliation he claims to have suffered for making critical comments about therityiv
retaliation that “inclufed], but [was] not limited to, the denial of [the] promotion [he sought]
and the failure to acknowledge his appointmenDaector & Choral Activities” Id. T 141.

Howell’'s complaint contains four claims. Three of them—discrimination uheehge
Discrimination in Employment Act of 1967 (ADEA), hostile work environment under the
ADEA, and retaliation in violation of the FirBmendment—nhe levies against five University
faculty members. The fourth clatrretaliation in violation of Title IX of the Education
Amendments of 1972—he brings against the Univetsilye University and the faculty
members have modeo dismiss all four claim$.

! He also included two claims under the Pennsylvania Human RelationsuAtdtervoluntarily dismissed

those claims. ECF No. 22.

2 The undersigned’s policies and procedures permit surreply boibts filedonly with the permission of the
Court, and only if they do not exceed five pages. Joseph F. Leesélidies and ProceduresIi(F)(3),
http://www.paed.uscourts.gov/documents/procedures/leepoHudiell filed a sixpage surreply without
permission. The Couhasstill considered his briebut Howell's counsel are expected to be familiar with these
policies and procedurdsr the remainder of this case.
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[I. Howell’s ADEA claims are not barred by the Eleventh Amendment

The faculty membersontend that Howell's ADEA claimare barred by Pennsylvania’s
Eleventh Amendment immunitin light of Millersville’s staus as part of the Commonwealth.

Howell recognized that he could not sue Millersville itself, given that Congiidsnot
validly abrogate the states’ sovereign immunity to suit under the ABE&imel v. Fla. Bd. of
Regents528 U.S. 62 (200050 insteadhe brought his ADEA claims s#i againsthe five
faculty memberen their official capacities-and solely for prospective injunctive relief, not
money damagesrelying on the principle that the Eleventh Amendment does not bar suits to
enjoinindividual state officials from violating federal lagee Ex arte Young209 U.S. 123
(1908).

In the analogous context of a suit under the Americans with Disabilitiesh® Supreme
Court suggested that Howell's approach would be prap@&oard of Trustees of University of
Alabama v. Garreftthe Court held that the ADAldike the ADEA—did not validly abrogate the
states’ sovereign immunity to sulitut nonetheless notddiat“the ADA still prescribes stadards
applicable to the Statgsvhich “can be enforced by . . . private individuals in actions for
injunctive relief undeEx parte Yound 531 U.S. 356, 374 n.9 (2008inceGarrett, the Third
Circuit has had the opportunity to squarely confront the question, and twice it has turged awa
Eleventh Amendment challengisclaims like Howell's—first, in a casenvolving the ADA,
seeKoslow v. Pennsylvanj@02 F.3d 161, 178 (3d Cir. 2002)ting Garrett and holding that
“federal ADA claims for prospective injunctive relief against state offiaissauthorized by the
Ex parteYoungdoctrin€), andmore recently, in a casevolving both the ADA andthe ADEA,
seeSmith v. Sec’y of Dept of Envtl. Pros40 F. App’x 80 (3d Cir. 2013) (per curiam) (reversing
thedismissal oADA and ADEAclaims against thbeadof a Pennsylvaniatate agency and
directing the district court to consider the plaintiff’s claim for injunctive relsdgalso Smith v.
Sec'y of Dep't of Envil. PrgtNo. 12-2189, 2013 WL 6388555 (E.D. Pa. Dec. 5, 2013) (on
remand, allowing the plaintiff to proceed with kblaim forinjunctive reliefin the form ofan
order directing the Secretary to hire hion a position he had been denieBovereign immunity,
therefore, is no bar to Howell’s claims.

The faculty membersontend that even if Howell’s claims are not barred byEtkgenth
Amendment, thg are barred by the ADEA itsdiiecause “the ADEA does not prde for
individual liability,” only liability againstthe“employer.”SeeHill v. Borough of Kutztowm55
F.3d 225, 246 n.29 (3d Cir. 2006). But by suing these faculty membeheir official
capacities—rather thanheir individual capacities-Howell has methat requirement. feterm
“employer” under the ADEAncludes “any agent” of the employsege29 U.S.C. § 630(band
“an official sued in his official capacity is an ‘agent’ of the state employ@siow 302 F.3d at

3 “To survive a motion to dismiss, a complaint must contain suffidatual matter, accepted as true, to

‘state a claim to relief that is plausible on its fat&shcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)).



178 (concluding, under an analogous provisiothefADA, that claims forprospective relief
against state officials acting in their offic@pacities may proceed under the statute”).

For those reasons, neither sovereign immunity nor the ADEAHmavell’'s claims
against the five faculty membeiSome questions do remain about whether injunctions directed
to theseparticular faculty members would be able to affdaivell all of the relief he seeks,
see,e.g, Barrett v. Univ. of N.M. Bd. of Regen&62 F. App’x 692, 694 (10th Cir. 2014)
(concluding that a former employee of a state university could not obtastateimenthrough
injunctions directed at individual members of the university’s bbacduse, under state law, the
membersvere “not empowered to act individually, but must act as ‘a body corporate’™), but
those questions go to the scope of the equitatief thatmay be appropriat® awardf he
succeeds on his claimsot to the viability of thoselaims.

V. Howell has failed to state a plausible clainfor retaliation under either the First

Amendment or Title IX.

To make out a prima facie claim italiation under either the First Amendment or Title
IX, a plaintiff must plead the same three basic elements: (1) protected ¢d@)ivetaliatory
action? and (3) “a causal link between the . . . protected conduct and the retaliatory action.”
SeeThomas v. Indeplwp, 463 F.3d 285, 296 (3d Cir. 200@)irst Amendment retaliationpoe
v. Mercy Catholic Med. Ctr850 F.3d 545, 564 (3d Cir. 201(A)tle 1X retaliation).

Defendants contend that both of Howell's retaliation claims fail becausasheot
pleaded facts sufficient to establish a causal link between the protectedeachigitngaged in
and the retaliatory conduct he claims to have suffered as a result. Theyract c

As a threshold matter, the parties dispute which standard of causation appbegettsH
Title IX claim. The Universitybelieves that to prevail, Howell must show that the protected
conduct he engaged in was the “but for” cause of the adverse actions he suffered, while How
believes he need only show that his pot¢d conduct was a motivating factor. At this stage of
the proceedings, there is no need to reach that question because Howell need only plead
sufficient allegations to establish some “causal link” between the two to make raubdgcie
claim. Title IXretaliation claims are “generally govern[ed]” by the same analytical frankeagor
Title VII retaliation claims, and under thiiamework, the but-for causation requiremeift#—
indeed applies in the Title IX context—would not come into play until the defendargthéted

4 For his ADEA claimsHowell seeks “all equitable remedies and injunctive relief permittdevay

including, but not limited to, immediate promotion to the rank of full Professpoimmediate increase in salary, the
cessation of any retaliatory actions against him, and réanyby the Defendants that he has been hiradd

serves ir-the capacity of Director of Choral Activities.” Am. Compl. 11 94, 108.

3 In the First Amendment context, the retaliatagfionmust be of a kind that is “sufficient to deter a person
of ordinay firmness from exercising his constitutional rightBliomas v. Indefwp, 463 F.3d 285, 296 (3d Cir.
2006) In the Title IX context, the retaliatory conduct must amount tcadrerse actioh.Mercy Catholic, 850 F.3d

at 564. Title IX retaliation claisare “generally govern[ed]” by the same framework that governs Title VI
retaliation claimsid., so, as with Title VII claimsthe retaliatory actiomust be more than “trivialto qualify as an
adverse action-it mustbe material enougto “dissuade[] aeasonable [person] from making or supporting a charge
of discrimination.”Burlington N. & Santa Fe Ry. Co. v. Whitl8 U.S. 53, 68006)
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the plaintiff’s prima facie claim by articulating a legitimate reason for its actiesy

Catholic 850 F.3d at 564. Only then does the burden shift back to the plaintiff to show that those
actions would not have occurred but for the plaintiff’s protected conldLicseeYoung v. City of

Phila. Police Dept 651 F. App’x 90, 95-97 (3d Cir. 2016) (concluding, in the context of Title

VII, that a district court erred in requiring a plaintiff to establishfioutcausation to make out a
prima facie claim of retaliation because “the causation standards for estapégtriima facie
retaliation case and proving pretext are not identical,” and a plaintiff neggatrdfy the “less
onerous” burden of establishing some causal link between the protected conduct and the
challenged action to make out a prima facie cldim)

As for whether Howell’s allegations have established that requisitel daks&lowell
claims that thesame two acts-“the denial of [his] promotion and the failure to acknowledge his
appointment as Director of Choral Activitiesiveredone in retaliation for two different
instances of protected conduct: speaking critically about the Univémstiirst Amendment
retaliation claim)and reporting genddrased harassment in one of his claglsesTitle 1X
retaliation claim) At this stage of the proceedindisere is no inherent tensiamclaiming that
the same two acts were doneetaliation for twaseparatehings (even if one or both of these
claimsrequirebut-for causationseeFed. R. Civ. P. 8(d) (permitting pleading in the alternative),
but Howell’s allegations fail toaise a plausible inference thather of thosactswerecausally
linked to either instance of protected conduct.

Taking Howell’s Ttle IX claim first, the problenwith this claim is thathe retaliation he
claims to have sufferedthe failure to grant him the title and duties of Director of Choral
Activities he claims he was promised when he was haed the denial of his request for
promotion—hadalready happenedell beforehe asked the University to conduct a “Title IX
Investigation” into the harassment occurrindpis classAccording to Howell, lhe harassment
occurred at some time during the spring 2017 semester, which {gastatix monthsfter the
University hadhotified him that higpromotion had been denied, and approximately two and a
half years after he started at Millersvilathout the title or duties dDirector of Choral
Activities that he claims he had bepromisedin his letter of appointmenthe linear nature of

6 While that settles the matter at this stage of the, ¢hseSupreme Coudoes seem thave suggested that

the“but for” causation standaiid the ultimate evidentiary standard that must be metet@ail on a Title IX
retaliation claimafterthe burden shifts back to the plaintiffdscredit anylegitimate reasons the defendant is able
to articulate for its conducAt the time that th&€ourt first recognized the existence of a cause of action for
retaliation under Title 1X, the Court pointed out ttmsucceean the claimthe plaintiff wouldneed to show that
hewas “retaliated against . becauséne complained of sex discriminatidnJackson v. Birmingham Bd. of Educ.
544 U.S. 167, 182005)(emphasighe Court’s), and the Court heecognized in the past thdhe ordinary
meaning of thavord ‘because’ . . . ‘require[s] proof that the desire to retaliate was fdpboause of the
challenged . . . actionBurrage v. United Stated34 S. Ct. 881, 88@2014)(quotingUniv. of Tx. Sw. Med. Ctr. v.
Nassar 133 S. Ct. 2517, 2528 (2013utting JacksorandBurragetogetherjt would seenthata showing of but
for causation imeededo ultimately prevail on a Title IX retaliation clairBeeBaldwin v. New YorkNo. 153910,
2017 WL 1951971, at *2 (2d Cir. May 10, 2017) (per curiam) (catiety after citinglacksorandBurrage that a
Title IX retaliation plaintiff must show that “[t]he desire to retaliate . . . [vwabut-for cause™).
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time prevent®ither ofthoseactionsfrom being coanected in any way to hiaterreportabout
the harassmemtccurringin his class.

Howell’'s First Amendment claim does nwdve the samenmediatechronological
problem, but that is only becsel his complaint omits amgentionof when he made the critical
comments about the University. While it is therefore possible that the denialpgbmstion, or
the failure to recognize him as the DirectoGtforal Activities, may have been linked to those
comments, Howell still has not “raised [his] right to relief above the speculatie®’ [@wombly
550 U.S. at 555. The facts that Howell has pleadindthe made comments critical of the
University, and tht he was denied a titlnd duties he had been promised and a promotion he
had sought-are certainly consistent with retaliation, but to survive a motion to dismiss, a
plaintiff must do more than plead facts consistent with liab#itlye plaintiff must plad facts
sufficient tomake the claim plausiblégbal, 556 U.S. at 678 (“Where a complaint pleads facts
that are ‘merely consistent with’ a defendant’s liability, it ‘stops shotefihe between
possibility and plausibility of “entitiement to relief.’{quoting Twombly 550 U.S. at 557)).
Without any mention ofvhether he made thaitical commentsgrior toeither act of alleged
retaliation or any allegation thawould give rise to an inferenteatany of thefive faculty
members he has suedenknew about those commeritseeAmbrose v. Twp. of Robins@03
F.3d 488, 493 (3d Cir. 2002) (pointing dhat “[i]n order to retaliate against an employee for his
speech, an employer must be aware of that speddébjell has not “nudged [his] claimfcross
the line from conceivable to plausiblelivombly 550 U.S. at 570.

While both of Howell's retaliation claims fail as currently pleaded, it cannotildma
sure thahecould notcure these deficiencies with an amendment. With respect to His Firs
Amendment claimit may be the case that he madene or all ohis critical commentbefore
he suffered the adverse actions that he clamere done in retaliation fahem, so Howell could
amend his complaint to specify when he made those commertigerétethose adverse actiohs.

! To be sure, Howell includes an allegation in his complaintttieatetaliation he suffed includechot only

the failure to grant him the titles and duties of Director of Choral Activitiesn he started at Millersville and the
failure to award him the promotion he requested, but also the “contirfaihge to do these things. Am. Compl
1141. In other words, Howell suggesting that it can be inferrédht the Universitynayhave changed its mind,
sua sponte, argivenhim the promotion it had deniddm six months prioras well as theole of Director of Choral
Activities that it hal been withholding for the past two and a half years, had his repaoitttabbarassment
occurringin his classot motivated the University to stay the course. In the face of a motidisiass, Howell is
entitled to have inferences drawn in his favbut only plausiblenes.Igbal, 556 U.S. at 682.

8 The only reference Howell makes to these comments is in two adjacent paragi@plomplaint, which
allege that “Howell has been highly critical of the governance of Milikgsn general and of th®lusic

Department in particular; some of [which] directly implicated [onéneffaculty member defendants] and his allies
within the departmental leadership,” Am. Comp&2] and that these “aforementioned comments have been
primarily in the form of ‘bl@s’ or electronically made and disseminated statemeadt['63.

? While that would at least make it possible that one or both of those agtoasione in retaliation for his
critical commentsHowell should note that merely alleging that he engagguidtected activitand that he later
sufferedan adverse employment actisrikely notenough, standing alone, to permit an inference of a causal link
between the two. There generally must also be allegations of ‘&ithenusually suggestive tempopabximity
between the protected activity and the allegedly retaliatory action” or “arpaftantagonism coupled with timing
to establish a causal linkZauren W. ex rel. Jean W. v. DeFlamjm80 F.3d 259, 267 (3d Cir. 200Qtherwise,
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He may also be able to pleadfficient allegations tgive rise toaninference that one or more of
the faculty members weeavare of his comments at the time they allegediyaged in those acts
of retaliation.

With respect to his Title IX retaliation claim, Howell has a more diffiptoblem, since
no amendmentauld change the fact that the two instances of retaliation he claims to have
suffered took place before he engaged in any Title IX protected activitireBilid suggest in his
complaint that those two instances of retaliation were not exhad$seeperhaps he may have
suffered other “adverse actiori5that bear a causal lirtk his protected activity. The Court
cannot say for sure, so he will be afforded an opportunity to amend his complaint.

V. Conclusion

Neither sovereign immunity nor the ADEA itself bars HowelDEA claims against the
faculty members in their official capacities for prospective injunctive rel@theirmotion to
dismiss those claims is denied. But neither of Howell’s retaliation claims statesialplalzsm
for relief, so they are dismissed with leave to amend as set forth in the acgomgmader.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

the claim wold rest on nothing more than tfadlacy of post hoc ergo propter heethe notion thathe adverse
actioncan be attributetb the protected activitsimply because one followed the other.

10 SeeAm. Compl. 1 141 (alleging that the retaliation he suffered “inckdleput [was] not limited to,”
those two actions).
1 Seesupranote5.



