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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROL HERRING

Plaintiff,
V.
CIVIL ACTION

THE HONORABLE LESLIE GORBEY NO.17-278

Defendant
MEMORANDUM
SCHMEHL, J. /s/ JLS NOVEMBER 27, 2017

The Honorable Leslie Gorbemovesto dismiss PlaintiffCarol Herring’'s Complaint
under Eleventh Amendment immunity aabtisolutejudicial immunity Ms. Herring pro se
alleges42 U.S.C.8§ 1981 and 1983 violations againstJudge Gorbeya judicial officer of
Lancaster County Court of Common Pledés. Herring brings this suit against Judge Gorbey in
her official and individual capacityFor the reasons stated below, this Court will grant Judge
Gorbey’s motion to dismiss with prejudice.

A. STANDARD OF REVIEW

“To survive a motion to dismiss, a complamtust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fagstitroft v. Igbal 556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim
satisfies the plaibility standard when the facts alleged “allow[] the court to draw the reagonabl
inference that the defendant is liable for the misconduct allegBdrtch v. Millberg Factors,

Inc., 662 F.3d 212, 2201 (3d Cir. 2011) (citinggbal, 556 U.S. at 678)While the plausibility

! Ms. Herring also alleges Judge Gorbey violated her right to “free speech aoidiémst however, she does not
allege facts giving rise to a claim under the First Amendment. Therdifis Court will not address this claim.
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standard is not “akin to a ‘probability requirement,” there nevertheless beusnore than a
“sheer possibility that a defendant has acted unlawfullygbal, 556 U.S. at 678 (citing
Twombly 550 U.S. at 556). “Where a complaitégds facts that are ‘merely consistent with’ a
defendant's liability, it ‘stops short of the line between possibility andsiidity of entitlement
to relief.” 1d. (quotingTwombly 550 U.S. at 557).

The Court of Appeals requires us to apply a ttatee analysis under a 12(b)(6) motion:
(2) “it must ‘tak[e] note of the elements [the] plaintiff must plead to state a claim;it(@)ould
identify allegations that, ‘because they are no more than conclusions, are net datithe
assumption of trih;” and, (3) “[w]hen there are wepleaded factual allegations, [the] court
should assume their veracity and then determine whether they plausibly givéo rign
entitlement for relief.” Connelly v. Lane Construction Coy@&09 F.3d 780, 787 (3d Ci2016)
(quotinglgbal, 556 U.S. at 675, 6793ee also Burtch662 F.3d at 221Malleus v. George641
F.3d 560, 563 (3d. Cir. 2011gantiago v. Warminster Township29 F.3d 121, 130 (3d. Cir.
2010).

However, a document filepro semustbe“liberally corstrued.” Estelle v. Gamble429
U.S. 97, 106 (1976). Aro secomplaint, “however inartfullypleaded,” must be held to “less
stringent standards than formal pleadings drafted by lawyers” and can odignissed for
failure to state a claim if it appears beyond doubt that the plaintiff can prove nofaetsoin
support of his claim which wodlentitle him to relief.Haines v. Kerner404 U.S. 519, 521
(1972). The Third Circuit has instructed that if a complaint is vulnerablestass$al for failure
to state a claim, the district court must permit a curative amendment, unless an amendme
would be inequitable or futile.Grayson v. Mayview State Hos293 F.3d 103, 108 (3d Cir.

2002).



B. ALLEGED FACTS

Judge Gorbey is a Judicial Officer of Lancaster County Court of Common RIEG$
Docket No. 2, 71.) Carol Herring, an activeand licensed member of the Bar inhe
Commonwealth of Pennsylvania, came before The Honorable Leslie Gorbey peesided
over Family Court dependency matterghe Lancaster County Court of Common PledsCF
Docket No. 1, at 3.) While presiding ovardependencynatterin Family Court withMs.
Herring, Judge Gorbey filed a complaint to the Pennsylvania Disciplinaryd Bzesed orMs.
Herring’s ongoingconduct undeRule 2.15 of the Code of Professional Conduct. (ECF Docket
No. 2, 10.) Prior to Judge Gorbey'somplaint, Ms. Herring filed &King’s Bench Appeal to
the Pennsylvania Supreme Court (ECF Docket No. 1, ahdcprding to Ms. Herringhowever,

Ms. Herring’'s“King’'s Bench Appeal and Judge Gorbey'somplainthave yet to be decided
after two years.
C. ANALYSIS

Ms. Herring asserts federal law claims against Judge Gorbey in héalathd individual
capacity. Ms. Herring alleges Judge Gorbey retaliated against her and actedfaithhég
making false claims of misconduct to intimidate Ms. Herring into not filing a dgamnst Judge
Gorbey, andpreventMs. Herring from filing a King's Bench appeal to the Pennsylvania
Supreme Court. Ms. Herringgquests an investigation into Judge Gorbey’s judicial decisions,
specifically the number of minority chilén removed from their families leading to the
termination of parental rights, and afl Judge Gorbey’s referrals to the Lancaster County Youth
Center.

Judge Gorbeyow moves for dismissal asserting: 1) she is entitled to immunity under the

Eleventh Amendmnt; 2) she is entitled to absolute judicial immunity for acts taken in her



judicial capacity; and 3) Ms. Herring failéd state a claim und&1981. Ms. Herrindailed to
respond directlyo Judge Gorbey’s argumengs)dinsteadmoved for multipleextensiongiting
“medical necessity.” This Court provided Ms. Herring wstweralextensiongut denied any
further extensions in its June 8, 2017 Order. (ECF Docket No. 7.)

1. Judge Gorbey’'smotion to dismiss is uncontested

Ms. Herringfailed to respond to Judge Gorbey’s April 27, 2017 motion to disniisSF
Docket No. 2.) Failure to make a timely response allows the court to treat a motion as
uncontested.Move Organization v. City of Philadelphi&9 F.R.D. 521, 523 (E.D. Pa. 1981).
There is no question that Ms. Herriagtually received a copy of the motion to dismiss, as the
certificate of service states that the motion was seaveldMs. Herring has requested multiple
extensions in response. (ECF Docket No. 3, 4, 6, an#18.)Herring'srespase based on the
Court’s June 8, 2017 Ordevas due induly of 2017 shehas not yet responded

The Court may grant uncontested or unopposed motions under Rule 7.1(c). This rule,
governed by the Rules of Civil Procedure for the Eastern District of Pennsyhmovides:

“[iln the absence of a timely response, the motion may be granted astastednexcept as
provided under [the Federal Rules of Civil Procedure governing summary judgment niotions]
See also Celestial Community Development Corp., Inc., v. City of Philagedpiid.Supp.2d
566, 578 (E.D. Pa. 2010) (“To put it simply: plaintiffs who fail to brief their oppositon t
portions of motions to dismiss do so at the risk of having those parts of the motions &8s dismi
granted as uncontested.Nlelson v. DeVry, Inc.No. 074436, 2009 WL 1213640 (E.D. Pa.
April 23, 2009) (“Failure to address even part of a motion in a responsive brieesdlyin that

aspect of the motion being treated as unopposed.”).



AlthoughMs. Herring is proceedingro %, she is also a licensed attorndsven so Ms.
Herringfails to timely respond to Defendant’s motion (or respond at 8I$. Herring has been
an active licensed attorney in the Commonwealth of Pennsylvania since 199%ertmidly
should be familiawith the legal system Ms. Herring'sfailure to respond tdudgeGorbey’s
motion clearly endangers the successtdr lawsuit. This Court could grant Judge Gorbey’s
motion to dismiss as unopposed. However, notwithstanding Ms. Herring’s failursptundg
this Court will decide the motioon its merits and address the arguments below.

2. Judge Gorbey is immune from suit in her official-capacity under the
Eleventh Amendment

Claims brought undeg 1983 are sbject to the Eleventh Amendment whighecludes
private federal litigation against states, state agencies, and state officitligirinofficial
capacities Suits against state officials in their official capacity are treated as suits tatt@ns
State Hafer v. Melg 502 U.S. 225- 26 (1991) The United States Supreme Colimtds an
official-capacitysuit againsta state officer‘is not a suit against the official but rather is a suit
against the official’s office . . ahd is no different from a suit against the State it8elfl. at 26
(citing Will v. Michigan Dept. of State Policd91 U.S. 5871 (1989)) As a result, when a state
official is sued in their officiatapacity, the “real party in interest” is the governmamtity of
which the official is an agent.

The Court of Common Pleasthe governmental entity of which Judge Gorbey is an
agent — is consideredan instrumentality of the Commonwealth of Pennsylvaaifforded
immunity under the Eleventh AmendmenOur Cirait has stated: “All courts and agencies of
the unified judicial system, including the Philadelphia Municipal Court, are part of
‘Commonwealth government’ and thus are state rather than local agencatahan v. City of

Philadelphig 207 F.3d 668, 6723d Cir. 2000) (citing Pa. Const. art. V, 8§ 6(c) Because the



Eleventh Amendment precludes private federal litigation againss,stat@unity extends to the
Pennsylvania court systefor claims raised unde§ 1983? See Benn v First Judicial District
426 F.3d 233, 241 (3d Cir. 2005) (finding the Philadelphia Court of Common Pleas entitled to
federal Eleventh Amendment immunity.)

While suits against officials in their officiaapacity are suits against the Staied
protected by immunityit is a wellsettled that judges are generally immune from suit for money
damages. Figueroa v. Blackburn208 F.3d 435, 440 (3d Ci2000) (declining to distinguish
between judges of limited jurisdiction and those of general jurisdiction for purpogadi@él
immunity). However, thisjudicial immunity is limited as follows 1) no immunity for
nonjudicial acts- actions taken outside the judge’s judicial capacity; ando2mmunityfrom
judicial actions taken “in the complete absence of all jurisdictidd. (citing Mireles v. Wacp
502 U.S. 9, 11-12 (1991) (per curigm)

Judge Gorbey, while presiding over dependency matters in Family Ceoirtessed
Plaintiff’'s conduct on an ongoing basis” and decided Ms. Herring’s conductniedreeferral to
the Board under Rule 2.15 of the Code of Professional Conduct. (ECF Docket No1@,)Y 9
Rule 2.15 permits judges to take appropriate actiothdy have knowledge or receive
information indicating a substantial likelihood that a lawyer “has committed a violatitme
Rules of Professional Conduct” or has committed a violation which raises a fdiddsjaestion
regarding the lawyer’s honestyustworthiness, or fithess as a lawyer in other respe&8A

Model Rules of Professional Conduct, Rule 2.15(A), (Bldge Gorbey relied on her authority

2 Eleventh Amendmenmmunity is subject to three basic exceptions: “(1) Congressspegifically abrogate a
state’s sovereign immunity by exercising its enforcement power urgl€otirteenth Amendment; (2) a state may
waive its sovereign immunity by consenting to suit; or (3) ultkgparte Younga state official may be sued in his
or her official capacity for prospective injunctive reliéfollihan v. Pennsylvania Department of CorrectiphS9
F.Supp.3d 502, 510 (M.D. Pa. 2016) (citlag parte Young209 U.S. 123 (1908)see also Idaho v. Coeur d’Alene
Tribe of Idahg 521 U.S. 261, 2670 (1997). None of the three exceptions apply here. Pennsylvania has not
waived its immunity and statutory law provides the Commonwealthimithunity from suit. 1 Pa. C.8.2310;see
also42 Pa. C.S§ 8521(b).



under Rule 2.15 when she filed the complaint against Ms. Herring. Thus, Judgey'&or
actionswere within her judicial capacity and within her jurisdiction.

Accordingly, Judge Gorbey is entitled to immunifyom suit under the Eleventh
Amendmentin her officialcapacityfor referring Ms. Herring to the Pennsylvania Disciplinary
Board.

3. Judge Gorbeyis immune from suit in her individual -capacity under the
doctrine of absolute judicial immunity.

It is well settled that judge# exercise of their judicial functions, are entitled to absolute
immunity. Butz v. Economqu}38 U.S. 478, 508 (197&iting Bradley v. Fisher80 U.S. 335,
347 (1871). Absolute immunity extends to all acts taken in their judicial capacity, including
suits under8 1983. Stump v. Sparkmam35 U.S. 349, 356 (1978) Therefore, a judge
individually is absolutely immun&om suit as long as: 1) the judge has jurisdiction over the
subject matter before him; and 2) the judge is performing a “judicial &tt.”

First, judicial immunity depends “whether at the tiftieey] took the challenged action
[they] had jurisdiction over the subject matter beffirem].” Id. In analyzing immunitythe
scope of the judge’s jurisdiction must be construed brodlérefore,clear errors, malice, or
excess of authority will not suffice to preclude judicial immuni#.judge will be subject to
liability only when there is a clear absence of jurisdicfion.

Second, wethera judge performs a “judicial actfepends on twéactors 1) whethetthe
act is afunction normally performed by a judge; and 2) whether the parties dealthwijbdge

in the judge’sofficial capacity. Stump 435 U.S. aB62 see also Rush v. Wisem&910 WL

%“In Bradley, the Court illustrated the distinction between lack of jurisdiction andsexafgurisdiction with the
following examples: if a probate judge, with jurisdiction over onlysadlihd estates, should try a crimioake, he
would be acting in the clear absence of jurisdiction and would not be immuméidbility for his action; on the
other hand, if a judge of a criminal court should convict a defendant of a smmdrime, he would merely be
acting in excess dfis jurisdiction and would be immurie.Stump 435 U.S. aB57n.7 (citing Bradley v. Fisher80
U.S. at 352))



1705299, at *8 (E.D. Pa. Apr. 27, 2010Moreover, a “[llack of formalityydoes not convert a
judicial act into a nofudicial one. Id. at 360 (ejecting plaintiff's argument that approval of
sterilization petition was not a judicial act because the petition was not gokeckat number,
was not placed on file with the cleskbffice, and was approved in @&x parteproceeding
without notice or a hearing).

As discussed above, Judge Gorbey had jurisdiction over the subject matter underlying
Ms. Herrings complaintand performed djudicial act by filing a complaint with the
Disciplinary Board Judge Gorbey clearly had jurisdiction to preside over Ms. Herring’s state
court action, as she is a Judge in the Court of Common Pleas of LancasterpZesidiyig over
dependency matterdrurthermore Judge Gorbeperformed a judi@l actwhen she: 1ljeported
Ms. Herring to the Pennsylvania Disciplinary Boardder Rule 2.15while presiding over
dependency matters; and 2) the act was to the expectation of the gdayHsrring dealt with
Judge Gorbey in her judicial capacity.

The Comment section unddRule 2.15 provides![tlaking action to address known
misconduct is a judge’s obligation.” ABA Model Rules of Professional Conduct, @atrit]
on Rule 2.15. Moreover, Commer# specifies that appropriate action may include
“‘commurnicating directly with the lawyer who may have committed the violation, or reporting
the suspected violation to the appropriate authority or other agency or bladyat Comment
[2]. Clearly, Judge Gorbegcted within her judicial capacity by reporting Ms. Herring to the
Disciplinary Board

Given Judge Gorbeéy actions werewithin her jurisdiction andwere “judicial acts,”
Judge Gorbey is entitled to absolute judicial immunity from isutier individualcapacity for

referring Ms. Herring to the Pennsylvania Disciplinary Board



4. Ms. Herring fails to state a claim under Section 1981.

Section 198Yrohibits racial discrimination “in the making and enforcement of contracts
and property transactions.” 42 U.S.&1981(a). By enacting@ 1981, Congress intended to
enact “sweeping legislation implementing the thirteenth amendment to abolish all theanmgmain
badges and vestiges of the slavery systeBrdwn v. Philip Morris Inc. 250 F.3d 789, 7973¢
Cir. 2001) (citing Mahone v. Wadd|e564 F.2d 1018, 1030 (3d Cit977). In order to state a
claim under§ 1981, the plaintiff must allege: “(1) [that plaintiff] is a member of a racial
minority; (2) intent to discriminate on the basis of race by the defendan(3jpddcrimination
concerning one of more of the activities enumerated in the statute[,] which m¢hedaght to
make and enforce contracts . . ld. (citing Yelverton v. LehmarNo. Civ. A. 946114, 1996
WL 296551, at *7 (E.D. Pa. June 3, 1994)'d. mem, 175 F.3d 1012 (3d Cir.1999)

Ms. Herring fails to state a claim alleging racial discrimination in “ttiaking and
enforcement of contracts and property transactiomds. Herring also fails to plead any of the
above requirements undgr1981. Ms. Herring does not allege skeai member of a racial
minority; shedoes not allegententionaldiscriminationon the basis forace; and, shdoes not
allegediscrimination concerningctivities enumerated in the statute. Ms. Herangues Judg
Gorbey filed a disciplinary complaint in bad faith to intimidagr from filing a King’s Bench
appeal. (ECF Docket No. 1, at 3-4dThus, Ms. Herring fails to statecéaim under8 1981.

Although Ms. Herring’'s prayer for relief appears to allege disctory behavior by
Judge Gorbey, Ms. Herringfill lacks first and/orthird-party standing. Clearly, Ms. Herring
lacks firstparty standingas she does not alleg@ actual or imminenparticularized injury
regarding racial discriminationHowever, thid-party standing required) the litigant suffer an

injury in fact which gives theraufficient concrete interest in the outcgraa close relatioship



to the third partyand3) “some hindrance to the third party's ability to protect his own intérest.
Taliaferro v. Darby Tp. Zoning Bd458 F.3d 181, 189 (3d Cir. 2006).

Here Ms. Herring requests an investigation into Judge Gorbey’s judicial decisions;
particularly, Ms. Herring requests an investigation it number of AfricarAmerican and
minority children removed from their familieerminating parental rights, anall of Judge
Gorbey'sreferrals to the Lancaster County Youth CentdECF Docket No. 1, at.} Ms.
Herring, however, fails tallege thirdparty standing. Specifically, Ms. Herring does ali¢ge a
sufficient relationship between her aathird party, nor doesheallege some “hindrance to the
third party’s ability to protect its own interest.”

Accordingly, Ms. Herring fails to state a claim un@et981given her lack of first and/or
third party standin@nd failure to state a claim upon which relief may be granted

D. CONCLUSION

In the accompanying Order, this Court grants Judge Gorbey’s Motion tosdigvis.
Herring’'s Complaintwith prejudice. Ms. Herring’§ 1983 officialcapacity claimis barred by
both Eleventh Amendmernimmunity in her officialcapacity andabsolutejudicial immunity in

her individual capacityMs. Herring alsdails to state a claim under § 1981.
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