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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

TRANSCONTINENTAL GAS PIPE LINE
COMPANY, LLC,
Plaintiff,

V. : No. 5:17¢cv-00715

PERMANENT EASEMENTS FOR 2.14 ACRES:
AND TEMPORARY EASEMENTS FOR 3.59
ACRES INCONESTOGA TOWNSHIP,
LANCASTER COUNTY, PENNSYLVANIA; :
HILLTOP HOLLOW LIMITED PARTNERSHIP; :
HILLTOP HOLLOW PARTNERSHIP, LLC
GENERAL PARTNER OFHILLTOP HOLLOW
LIMITED PARTNERSHIP;andLANCASTER
FARMLAND TRUST,

Defendants.

TRANSCONTINENTAL GAS PIPE LINE
COMPANY, LLC,
Plaintiff,

V. :. No. 5:17¢ev-00723

PERMANENT EASEMENT FOR 2.02 ACRES :
AND TEMPORARY EASEMENTS FOR 2.76
ACRES INMANOR TOWNSHIP,LANCASTER :
COUNTY, PENNSYLVANIA; and
STEPHEN HOFFMAN

Defendants.

OPINION
Plaintiffs Omnibus Motion for Preliminary Injunction - Denied

Joseph F. Leeson, Jr. April 6, 2017
United States District Judge
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Plaintiff Transcontinental Gas Pipeline Company, LLC (“Transcoif)uslved in a
project to oprate and constructreatural gas pipeline running throufijbe states, including a
portion ofLancaster CountyRennsylvania The Federal Energy Regulatory Qomsion
(FERC) issued a certificate on February 3, 2017, authorizing the construction arnicbo@éra
the pipeline. Transcahereafter filed fourteeaomplaints in condemnation in this Court seeking
to acquire theights-of-way on Defendants’ propertiesPresentlypending in two of these actions
is Transcés Omnibus Motion for ReliminaryInjunction. For the reasons set forth belaw,
determination as to whether Transco has a right to condemn, which must be establ@ieed bef
the Court maygrantinjunctive relief, would be premature. Regardldsansco has failed to
showthat it will suffer irreparable harfmecauset may obtainaccess to Defendants’ property to
conduct surveys pursuant to 26 Pa. Cons. Stat. 8 309. The Omnibus Motion for Preliminary
Injunction is denied, but Transco will be granted limited access pursuant to § 309.
I. Legal Standard — Motionfor Preliminary Injunction

To prevail on a motion for a preliminary injunction, the moving party must show: (1) a
likelihood of success on theeits;" (2) a likelihood of suffering irreparable harm without the

injunction? (3) thebalance of equities weighs in the moving party’s favor; and (4) the public

! For a natural gas company “to establish a right to condemn, the followmegrmts must

be proved: (1) [the company] has been issued a certifiCaightic convenience and necessity;
(2) [the company] has been unable to acquire the needed land by contract with titatsfe
and (3) [t]he value of the subject property claimed by the owner exceeds $ 3,0@dXxkinan
Ridge GP, LLC v. Exclusiwat. Gas Storage Easement Beneath 11.078 Adies08-168,

2008 U.S. Dist. LEXIS 71302, at *39-40 (W.D. Pa. Sept. 19, 2008) (citing 15 U.S.C. § 717f(h)
of the Natural Gas Aaif 1938 NGA)).

2 “[O]f critical importance, ‘the irreparable harm requirement contemplates thegnady
of alternate remedies available to the plaintifiContech Casting, LLC v. ZF Steering Sys.,
LLC, 931 F. Supp. 2d 809, 818 (E.D. Mich. 2013) (quoSngth & Nephew, Inc. v. Synthes
(U.S.A.) 466 F. Supp. 2d 978, 982 (W.D. Tenn. 2006))] rfeparable harm is not demonstrated
when there are available alternatives even when the alternatives are less convEopiditt' v.
United StatesNo. 10-14106, 2011 U.S. Dist. LEXIS 38531, at *14 (S.D. Fla. Mar. 1, 2011).
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interest favors the injunctiorWinter v. Nat. Res. Def. Council, In655 U.S. 7, 20 (2008 The
moving party bears the burden of showing that each of these four factors tipsvorits fa
Ferring Pharm., Inc. v. Watson Pharm., In€65 F.3d 205, 210 (3d Cir. 2014) (“The *failure to
establish any element . . . renders a preliminary injunction inappropriate.’irn(gdattraSweet
Co. v. Vit-Mar Enters., Inc176 F.3d 151, 153 (3d Cir. 1999)))A preliminary injunction is an
extraordinary remedy never awarded as a matter ofrighinter, 555 U.S. at 24, and isserved
for “limited circumstances Kos Pharm., Inc. v. Andrx Cor369 F.3d 700, 708 (3d Cir. 2004).
Il . Findings of Fact

“In granting or refusing an interlocutory injunction, the court must . . . statenttiegs
and conclusions that support its action,” Fed. R. Civ. P. 52(a)(2), which requires the court to
“find the facts specially and state its conclusions of law segdgyaFed. R. Civ. P. 52(a)(1).
While “Rule 52 does not require hyper-literal adherence,” findings of fact antusmms of law
must be delineated in such a manner that does not leave an appellate court “unat#dento disc
what were [the court’s] intendddctual findings.” See In re Fescati Shipping Co.718 F.3d
184, 197 (3d Cir. 2013¥ee als®C Charles Alan Wright & Arthur R. MillelFederal Practice
and Procedures 2579 (3d ed. 2008) (“The district court should state separately its findings of
fact and conclusions of law without commingling them . . . .”). Accordingly, this Court’s
findings of facts pertinent to the dispositionTeénscés Motion follows.

1. Transco is an interstate natural gas transmission company that tid dygerator
of a proposedatural gapipelinethat will cross Defendants’ respective properti€ztroin

Decl. 1 3 6, ECF No. 6-6 (No. 17-715)offmanAff. 11 57, 11, ECF No. 23 (No. 17-723)

3 These findings of fact, which are made after an independent review of the record,

including all exhibits and briefs filed in regard to the Omnibus Motion for Preliminary
Injunction, aredrawnfrom thetwo ddes proposed findings of fact and conclusions of Ieé8ee
No. 17-715, ECF Nos. 25, 28; No. 17-723, ECF Nos. 18, 21.
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Erb Aff. 111 67, ECF No. 30 (No. 17-715Jranscontinental Gas Pipe Line C458 FERC 1
61,125 (Feb. 3, 201 {hereinafter FERC Order)

2. Defendants Stephen and Dorothea Hoffman reside at 3409 Safe Harbor Road,
Manor Twp., Millersville, Lancaster County, PA 19551. They own approximatéatdes and
have lived there for approximately 10 yeakoffman Aff. § 2.

3. The appraised value of the Hoffmans’ property is $13,970. Pl.’s Hr'g E%. 17.

4. Defendants Gary and Michelle Ethge principals of Defendant Hilltop Hollow
Limited Partnership, lig at 415 Hilltop Rd., Conestoga Twp., Conestoga, Lancaster County, PA
17516. They own about 72 acres and have lived there for approximately seven years. The Erbs
property is also enrolled in the Lancaster Farmland Tiadi. Aff. 2.

5. The appraised value of the property on Hilltop Road is $23,570. PIl.’s Hr'g Ex. 17.

6. Transco’s proposed current route for the pipeline crosses both aforementioned
properties, running close to their homes. Hoffman Aff. 1Y 51; Erb Aff. 1 6/; FERCOrder.

7. In 2015, Transco submitted an application under section 7(c) ofGi#e Beeking
a certificate of public convenience and necessity authorizing Transco toucbasd operatthe
pipeline project. FERCOrder.

8. The project involves approximately 199.5 miles of pipetumaing through
Pennsylvania, Maryland, Virginia, North Carolina, and South Carolina. SztroinT¥e8| 6.

9. FERC issued a certificate on February 3, 2017, authorizing the construction and

operation of this pipelineFERC Order’

4 Plaintiff submitted additional exhibits in support of the Omnibus Motion®feliminary

Injunction at the hearing on March 20, 2017.
> For the reasons discussed below, this Court offers no opatitns time as to the
validity of this certificate in light of Defendantdue process challenges.

4



10. Transco entered into@ntract with its shippers that requires the project be
completed and in service for the 2017-2018 winter heating season, or as soon as cdgnmercial
practicable thereafter. Sztroin Aff. § 10, ECF No. 7-4 (No. 17-715).

11. BetweenFebruary 15, 2014nd March7, 2017, Transcdiled multiple
condemnatiowomgaintsin this Courtclaiming immediate entitlement to right$-way across
the properties based on tRERC Order SeeNos. 5:17ev-711 to -723 (E.D. Pdiled Feb. 15,
2017); No. 5:17ev-1010 E.D. Pafiled Mar. 7, 2017).

12. BetweenFebruary 20, 2017, arfékbruary 222017, Transco filedan Omnibus
Motion for PreliminaryInjunction, seeking injunctive relief granting Transconediate
possession of the rightd-way in each case

13. Transco alleges that order tocomplete theipelineproject on time, it must have
survey access to the properties by March 20, 2017. Sztroin Aff. § 12.

14. The FERC Order imposes environmental conditions on the prajéeast twelve
of which require access to the riglatisway to conduct field surveyandthe submission of
additional documentation to FERC based on the results of the surveys. Sztroin Aff. {1 14-16.

15.  There are limited, seasongindows of time during which certain surveys, such as
threatened and endangesgecies surveys, may occur. Sztroin Aff.  17.

16. If Transco misses those windows, iaynhave tovait until the following year to
complete the surveys. Sztroin Aff.  17.

17. Some of these surveys have taken an average of two to three months to complete.

Sztroin Aff. § 17.

6 To avoid confusion between the Declaration of Sztroin attached to the Motion for

Summary Judgment (“Sztroin Declftpm the Declaration attached to @ennibus Motion for
Preliminary Injunction, this Court will refer to the later as “Sztroin Aff.”
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18. Transco alleges that if the project is delayed it will suffer approxlyn@f90,000
in additional costs each month, may lose up to $1.1 million in revenues each daill sk
customer confidence if unable to provide service to its shippers by the promise® zkaten
Aff. 19 33-35.

19. Between February 20, 2017, and March 17, 2017, Transco filed a Motion for
Partial Summary Judgment in all pending cases, seeking orders of condemnatiantgorthe
NGA to provideTranscowith the sibstantive right to condemn the rights-of-way sought on the
properties in the FEROrder.

20.  The motions fopartialsummary judgment, although filed separately in each case,
arealmost identical and ateased orsubstantiallylhe saméacts.

21.  Transcoenterednto stipulatiors with Defendants in eight casesgrant Transco
access to and entry upon tights-of-way of thar properties for the sole purpose of conducting
thesurveys required by tHeEERC OrderSee, e. g ECF No. 27 (No. 17-711).

22.  Pursuant to thstipulations,Transcoagreed to withdraw its Omnibus Motion for
Preliminary Injunctionin those cases.

23. Transco also agreed in the stipulations in fofuthe casego exend thetime for
Defendantgo respond to the motions fpartial summary judgmenintil April 15, 2017. See,

e.g, ECF No. 16 (No. 17-714).

24. Defendants in the above-captioned cases have opposed the Complaints, the
Omnibus Motion for Preliminary Injunction, and the motions for partial summaryjedg
raising complex questions of constitutional law regarding the FERC @ndgproceedings.

25. On March 16, 2017Transco’s cases were reassigned to the Undersigned



26. A hearingonthe Omnibus Motion for Preliminary Injunction was held on March
20, 2017.
V.  Conclusions of Law

In theNGA, Congress granted condemnation power to private corporatiaet. Tenn.
Natl Gas Co. v. Sag861 F.3d 808, 821-25 (4th Cir. 2004itihg 15 U.S.C. § 717f(h)).The
generalprocedure in such cases is thajas compangpplies for aertificate of public
convenience and necessitgm FERCto build and operate a new pipelingl. at 818-19. Once
a certificate is issued, the NGA empowers the company to exercise the righhefedomain
to acquire the lands needed for the projédt. The companysually enters negotiations with
landowners to acquire their property, but if these negotiations are unsuccessiomgasy
may institutecondemnation proceedings, asking the court to enter an order of condemnation
declamg thatthe company has the substantive right to condemn the property in the FERC
certificate. SeeKirby Forest Indus. v. United Statet67 U.S. 1, 3-6 (1984F. Tenn. Nat Gas
Co, 361 F.3cht820-25.

A condemnation action can takedepaths: (1) straight condemnati@g) quick-take
and (3) legislative takingld. In a straight condemnation action, fiaintiff (gascompany)
files acomplaint settindorth its authority for the taking, the use for which the property is being
taken, adescription identifyinghe property, the interest to be acquired, and a designation of the
owners.ld. Thecourt determines how much compensation is due to the landawdence
thatamount is tendered, the right to possession passed.he second method of taking
provides the govement with a more expeditioygocedure, requirinthe filing of adeclaration
of takingthat setdorth the authority for the taking, the public use for which the land is taken,

and an estimate of just compensatitah. Once theastimated amount is depiesl with the



court,the governmens authorized to take immediate possessiah@Eondemned property.
Id. Finally, alegislative taking occurs when Congress exercises the power of eminenhdomai
directly by, for example, enacting a statutd.

Here, Transcdollowed the first path byiling condemnation complaints pursuant to the
NGA and Federal Rule of Civil Procedure 71.1. Howeveitsimotions for partial summary
judgment,Transco seekan order of condemnation declaring that it has the substantive right to
condemn. The Omnibus Motion for Preliminary Injunction then asks the ©@ayndnt Transco
immediate possession prior to a determination of just compensation. This is not an avenue
recognized by the NGASeeE. Tenn. Nat Gas Cq 361 F.3d at 822-23 (concluding that the
NGA “contains no provision for quidake or immediate possessipn

Nevertheless, oncEransco has established its right to condemn, thetGnay use its
equitable power tawardpreliminary injunctive relief.Seeld. (holding thata court has the
power to grant equitable reliafter the gas company establishes a substantive right to condemn).
Until it is determined that Transco has the authority to conderfenBants’ property, however,
this Court is without jurisdiction tgrantTransco’s Omnibus Motion for Preliminary Injunction.
SeeColumbia Gas Transmission, LLC v. 1.01 Acres, More or, @& F.3d 300, 308 (3d Cir.
2014)(explaining that once it is determined that a gas company has the right to eromant d
over the property sought from the landowners, the court will conduct a preliminary imjunct
analysis) Mid-Atlantic Express, LLC v. Balt. Ctyd10 F. App’x 653, 657 (4th Cir. 2011)
(holding that because the company did not have the authority to condemn the property, “the
district court was without jurisdiction to enter the preliminary injunctiphfanswestern
Pipeline Co., LLC v. 17.19 Acres50 F.3d 770, 776 (9th Cir. 2008) (holding that “a district

court lacks authority to grant a preliminary injunction under Rule 65 if the party dokaveoa



substantive right to the injunction” and that the gas company’s “substantivéorighidemntte
affected parcels accrues only through the issuance of an order of condeny#tieulistrict
court”); E. Tenn. Ndt Gas Cg 361 F.3d at 823 (concluding thatfaderal court has the power
to grant equitable reliefut this power is circumscribed Hye venerable principle thaquity
follows the law’ (citations omitted)).

A decision on Transco’s substantive right to rabgfremature. Although Transco’s
Partial Motion for Summary Judgment and Omnibus Motion for Preliminary Injunatofuldy
briefed and ripe for disposition in tih&o above-captioned cases, the summary judgment
motions are not ripen four other related caségcause Transco granted those Defendants
additional time to prepare their responses. Transco’s motions in alctmeseare substantially
identical, and any decision by this Court addressing the validity of the FE&L, @hich is the
first step in determining whether Transco has a substantive right to condg imintlas
propertieswill therefore likely apply to althe pending cases. Because the Court has not had the
benefit of reviewing briefs from Defendants in all the related cases, #taeepossibility of
inconsistent decisions. This delay is of Transco’s own making as it stipudatezléxtension of
time for Defendants to respond in the other cases. Consequently, this Court will not render a
decision on Transco’s substantiight to condemn at this tinfe.

The fact that the validity of the FERC Order raisécdlt questions of constitutional
law further counsels against resolving this issue definitively in the rushed atmosphere of

request for immediate injunctive relief, without full briefing from all interestadigs. See

! See CluclJ Corp. v. Docson Consulting, LL.@Glo. 1:11€V-1295, 2011 U.S. Dist.
LEXIS 96638, at *2 n.1 (M.D. Pa. Aug. 29, 2011) (explaining that a motion is not ripe for
review until the nonmoving party has had an opportunity to file a brief).

8 “This time” amounts to a matter of weeks, as the summaignent motions should be
fully briefed by tle end of April.



Sovereign Order of St. John of Jerusalem-Knights of Malta v. Mes&n2d-. Supp. 983, 990
(E.D. Pa. 1983) (holding that the existence of difficult legal questions of law reate c
sufficient doubt about the probability of plaintiff's success to justify denyipiggBminary
injunction);La Chemise Lacoste v. General Mills, I&3 F.R.D. 596, 605 (D. Del. 1971) (“A
Court should not decide doubtful and difficult questions on a motion for a preliminary
injunction.”); Coffee Dan’s, Inc. v. Coffee Don’s Charcoal Braild05 F. Supp. 1210, 1213
(N.D. Cal. 1969) (“On an application for a preliminary injunction the court is not bound to
decide doubtful and difficult questions of law or disputed questions of fact.”).

Moreover, even if Transco has a right to condemn, it has not shown that it will be
irreparably harmed because it lzasalternative remgdo obtain the immediate relief it needs.
SeeMcHenry v. Comm’r of Internal Revenuéo. 1:10ev-00021, 2011 U.S. Dist. LEXIS 77977,
at *8 (D.V.I. 2011) (“[T]he availability of an adequate alternative remedy géperecludes a
finding of irreparable harm sufficient to warrant injunctive reliefCyurtis 1000 v. Youngblage
878 F. Supp. 1224, 1248 (N.D. lowa 1995) (“Irreparable harm will not be found where
alternatives already available to the plaintiff make an injunction unnecg$sdy withdrawing
its Omnibus Motion for Preliminary Injunction in those cases in which it entetedtipulations
with the landowners to obtain access to the properties to conduct surveys, Traressehaally

conceded that it will not suffer irreparable harm if granted survey atdessnsylvania law

o Notably too, Transco’s claimed irreparable harm is in the nature of additmsis,

diminished revenues, and loss in customer confidence, all of which are not the typessof har
that usually suffice for an injunction iesue See Checke€Cab of Phila. Inc. v. Uber Techs.,

Inc., 643 F. App’x 229, 232 (3d Cir. 2016) (concluding that the plaintiff failed to show that it
was entitled to a preliminary injunction because the only harm alleged “is the#f lmsstomers,”
which“is a purely economic harm that can be adequately compensated with a monetary award
following adjudication on the merits”)-urther, Transco’s allegeatlditional costs and loss in
customer confidence with its shippers if unabledmpletethe project ortime appears to be a
seltinflicted harmbecause Transco entered into this contract with suppliers before knowing
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provides a procedure for which Transco carawbsurvey accessSee26 Pa. Cons. Stat. § 309
(providing that, upon notice to the landowner, “the condemnor or its employees or agents shall
have the right to enter upon any land or improvement in order to make studies, surveys, tests
soundings and apaisals”). ConsequentlyTranscés Omnibus Motion for Preliminary

Injunction is denied.

Although Transco sought injunctive reliefder the NGA, tis Court will grant Transco
limited survey access to the properties pursuant to 8 309. In applying 8§ 309, this Court
recognizeghe potential conflicbetween the conformity clause in the NGA, which can be found
at 15 U.S.C. § 71¢H),*° andRule 71.1(a) of the Federal Rules of Civil &dure’* The
conformity clausevas repealed by Rule 71.1, but only insofar as it reqd@e@eral courts to
conform statgrocedues to secure a condemnatiddee Wited States v. 93.97Qres 360 U.S.
328, 333 n.7 (1959 uardian Pipeline, L.L.C. v. 295.49 Acres of Land, maress 2008 U.S.
Dist. LEXIS 35818, at43-44 (E.D. Wis. Apr. 11, 2008) (concluding that because Rule 71.1

addressed the subject of condemnation procedure, the conformity clause in the®&dukat

whether it would need to initiate formal condemnation proceedings. These alleqschinay
have been avoidable&seeCaplan v. Fellheimer Eichen Braverman & Kaské$ F.3d 828, 839
(3d Cir. 1995)“If the harm complained of is saliflicted, it does not qualify as irreparalile.
(citing 11A Charles A. Wright, Federal Practice & Procedure 8§ 2948.1 pp. 152-53 )(1S&5)
Francisco Real Estate Investors v. Real Estate Inv. T892 F.2d 814, 818 (1st Cir. 1982)
(concluding that the alleged harm caused by investor apprehension over theritigagilargely
“self-inflicted” and “entirely avoidable”).

10 Section 717f(h) provides in part that “[t]he practice and procedure in any action or
proceeding [to exercise the right of eminent domain] in the district court ofrtived States
shall conform as nearly as may be with the practice and procedure in simdarcagiroceeding
in the courts othe State where the property is situated.”

11 Rule 71.1(a) provides: “[tjhese rules govern proceedings to condemn real and personal
property by eminent domain, except as this rule provides otherwise.” “The purpose of Rul
[71.1] is to provide a uniform procedure for condemnation in the fedistact courts’ Fed. R.
Civ. P. 71.1 advisory committee’s note (“Rule 71[.1] affords a uniform procedure fasal of
condemnation invoking the national power of eminent domaind.sapplants all statutes
prescribing a different procedure.”).
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was preempted and does not apply to any statedatedprocedures) Section 309, however,

does not deal with the steps that must be followed to secure a condemnation and its use in a
federal condemnation proceedirsgtherefore not prohibited by Rule 71.1, nor does it conflict
with Rule 71.1.

Congress has prescribed that “[a]ll lamwsonflict with [the Federal Rules of Civil
Procedure] shall be of no further force or effect after such rules have takeri e2t#ti.S.C. 8
2072(b). However, “there is no federal law that deals specifically with entries tegurv
property, so there is nothing to preempt state law in such a proceedihgrice Pipeline L.P.
v. 4.360 Acres of Land46 F.3d 362, 367 (8th Cir. 201&abal Trail Transmission, LLC v. 72
Acres of LandNo: 5:16ev-162, 2016 U.S. Dist. LEXIS 62857, at *6 (M.D. Fla. May 12, 2016)
(concluding that “federal law does not provide a right to survey, so there exists nct confl
between state law and federal lawAlthough some courts habeen of the belief that Rule
71.1 prohibitghe federal courts from applying any state laws eatrea of eminertomain,see,
e.g. Tenn. Gas Pipeline Co. v. Garrisdio. 3:10€V-1845, 2010 U.S. Dist. LEXIS 94422, at
*7-8 (M.D. Pa. Sept. 10, 2010) (concluding that because the plaintiff filed for condemnati
under the NGA that it could not use Pennsylvania’s Eminent Domain Code to gain pre-
condemnation access to the land), “the NGA certainly does not operate to congukstetypt
state eminent domain laisBowyer v. Rover Pipeline, LL®lo. 1:16CV203, 2017 U.S. Dist.
LEXIS 8892, at *8 (N.D. W. Va. Jan. 23, 2017) (explaining that the NGA qnigempts state
law when the two are in cordt”).

V. Conclusion
Considering that the same Omnibus Motion for Preliminary Injunction, which is the

subject of the instant opinion, was filed by Transcavel¥e related actions, along with
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substantially identical motions for partial summary judgmient; of which are not yet ripe in
light of the stipulated extensions of time entered into between Befeadants and Transco, this
Courtwill not render a dasion onTransco’s right to condemn at this timRegardless, Transco
has failed to show that it will suffer irreparable harm if not granted injunctivé beleause it

has an alternative remedy under Pennsylvania law to obtain the survey tweess.i
Accordingly, the Omnibus Motion for Preliminary Injunction is denied, but, pursuant to § 309,
Transcas granted access to and entry upon the rights-of-way, as defined in the respective
complaints, for the sole purpose of conducting surveys requirest tel FERC Order.

Appropriate orders will follow.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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