BASSETTI v. BOYERTOWN AREA SCHOOL DISTRICT Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEA BASSETTI,
Plaintiff, CIVIL ACTION NO. 17-1137
V.
BOYERTOWN AREA SCHOOL DISTRICT, . :
Defendant.

MEMORANDUM OPINION

Smith, J. August 14, 2017

A stigmaplus claim brought pursuant to 42 U.S.C. § 1983 involves reputational injury
sufferedwhen a public employer creates and disseminates a false and defamatory impressio
concerning a public employee (the stigma), in conjunction with terminatirgpnstructively
discharginghe employee (the plus).

Here, theplaintiff, a teacheryoluntarily left her employment at Boyertown Area School
District (“Boyertown”). She nowvasserts a stigmplus claimagainstBoyertown, alleginghat
she suffered a constitutional deprivationthe form of reputational injuryvhena Boyertown
employee made defanmay statements abouter to employees of Pottstown School District
(“Pottstown”), that subsequentlyausedPottstownto refuse to finalize her employmethtere
She furthemllegesthat Boyertownis liableunder aMonell theoryfor the actions oits employee
because (1) ifailed to train its employees not to make defamatstatements about other
employeesor (2) it failed to have a policyo preventemployees from making tmmatory
statements about oth@mployees,or (3) a supervisor employed bBoyertown personally

ratified the statements made in the telephone call
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Boyertownmoves to dismiss the complaint, contendingt (1) the plaintiff's underlying
claim of constitutional deprivatiorsfigmaplus) fails as a matter of lawnd (2) the plairff fails
to plead asufficient basis for section 198Blonell liability against it As explainedbelow, the
court will dismiss the complairfor failure to statean underlyingconstitutional deprivatignas
the plaintiff's stigmaplus claim relieon Potstowris refusal to finalize her hirgather than any
employment action by Boyertown.

. ALLEGATIONSAND PROCEDURAL HISTORY

From August 2008 until May 2016, the plaintiiea Bassetti (“Bassetti’yvas a middle
school math and high school business teacher in the Reading School District. Farste@im
Complaint (“Am. Compl.”)at 3 Doc. No. B. In May 2016 Bassetti resigned frommer position
with the Reading School Districaind began applying for different teaching positionsd.
Bassetti interviewed with, and ultimately was offered, teaching posiabriee Renaissance
Academy Charter School andth the defendant, th&oyertown Aea School District Id. The
position at the Renaissance Acage@harterSchool was a permanent teaching positihijle
the position at Boyertown was a lotgrm substitute position that was to start at the beginning of
the school year and end in February 20I07.

In August2016 while Bassetti was considering whiposition she wanted to accept, she
received a phone call from Ciara Talarico (“Talarico”), a teaahBoyertown, and Talarico told
Bassettishe would beBassetti's‘mentor” teacher. Id. After the phone call, Bassetti decided
that she wanted to work for Boyertownld. at 4. Although Bassetti knew the position at
Boyertown would be a lonterm substitute position, she accepted it becabsewas confident
that it would become permandrdsed on statements made by Talatiad theteacher on leave

waslikely not returning.Id. at3-4.



Bassetti started teachirgt Boyertownin August 2016. Id. at 5 The relationship
between Bassetti and Talarico started off well, and Talarico told Baf#isetjs about her
personal life, including that Dr. Brett Coop@Dr. Cooper’), the principakt Boyertown “would
give her whatever she needed and that she had him ‘wrapped around her fihgerTiwvo
weeks into the school yedrpwever,Talarico “stated to hate” Bassettild. Bassetti could tell
Talaricohated her because sivauld not say hello to her in the hallway, and another teacher,
Mr. Hiryak, told Bassetti “things” that Talarico would say to him about her addfsa Talarico
was jealousof her. Id. Bassetti believes that Talarico “hated” the fact that the students liked
Bassetti more than hefd. Other staff members also told Bassetti that Talarico referred to her as
“the hottié and said that male teachers liked her and asked hefdou

By November 2016, Bassetti started looking for a new teaching position batause
appeared that the teachetho was on leave would be returning and, as slassetti’'s
temporary teachingosition would end in February 201W. As part of her s&ch, $ie applied
to the Pottstaen School Districfor a permanent teaching positiotd. at 6 After interviewing
at Pottstown, Deena Cellini (“Cellini")Pottstown’s Director of Human Resources, offered
Bassetti a teaching position on December 13, 20dl6.at 67. Bassetti accepted the position
and was told to start on December 15, 201é. at 8 Later that dayBassettiinformed Dr.
Cooper that her last dag Boyertown would be December 14, 2016. at 7 On December 14,
2016, Bassetti went to Pottstown and filled out her new hire papenidrk.

On December 15, 2016, Bassetti reported to Pottstown for her first day of work, and at
the end of the teaching day, she was asked to report to the principal’s office éatiagnid.

At the meeting, Cellini told Bassetti &h“they received a phone cdbarlier that dalyfrom
someone at Boyertownwho made allegations that had “something to do with [Bassetti’s]
planning, alleged inappropriate contact and language with students, and bad mouthing staff
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members.” Id. at #8. Cellini would not tell Bassetti who made the phone call, but Bassetti
believes that Talarico made the calil. at 8 Bassettalsobelieves that Talarico made the call
with the authority or knowledge of Dr. Coopéased orher prior comment that she had him
“wrapped around her finger.”ld. Alternatively, Bassetti believes that another employee or
employees made the call with the authority or knowledge of Dr. Cooper, oarhattual
decisionmaker at Boyertown made the calt. Cellini told Bassetti that because of the phone
call, she would not present Bassetti’'s ndarehiring approval to the school board at the monthly
meetingscheduled for that eveningld. Cellini also told Bassetti that Pottstown was very
careful about whom it hires, and because of the allegations contained in the telephdngasall

no longer offering her employmenid.

Bassetti filed suit against Boyertown on Mart5, 2017, bringing a stignaus claim
pursuant to 42 U.S.C. 8§ 19&8sing fromthe alleged defamatory statements made about her to
Pottstown, and Pottstown’s subsequent refusal to finalize her employm@amplaint
(“Compl.”) at 1, 79, Doc. No. 1.Boyertown filed a motion to dismiss for failure to state a claim
on April 13, 2017, and Bassetti filed a respotwsthe motioron May 12, 2017. Doc. Nos. 5, 10.
The courtgrantedBoyertown’s motion on May 17, 201dismissingthe complaint without
prejudce for Bassetti’'Sailure to allege a basis for municipal liability. Am. Ordeoc. No. 12.

Bassetti filed an amended complaagainst Boyertowion May 31, 2017,againbringing
a stigmaplus claim pursuant to section 1983, arising frbra alleged defamatory statements
made about her to Pottstown, and Pottstown’s subsequent refusal to finalize her employme
Am. Compl.at 1, 712. Boyertown filed the instanhotion to dismiss for failure to state a claim
on June 14, 201 ¢ontendinghat Bassett{1) failed to adequately plead ads for section 1983
liability, and (2)failed to state an underlying constitutional deprivation. Mem. of Law in
Support of Def.’s Mot. to Dismiss Pl.’'s Am. Compl. (“MTD”) at 8, Doc. No. Bhssetti filed a
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response to the outstanding motion on July 12, 2017, and the court heard oral arguthent on
motion on July 25, 2017. Doc. Mo 1719. The notion to dismiss is currently ripe for
disposition.

. DISCUSSION

A. Standard of Review

Rule 12(b)(6) of the Federal Rules of Civil Procedure allows a party to move for
dismissal of a complaint for failure to state a claim upon which relief camam¢ed. Fed. R.
Civ. P. 12(b)(6). A motion to dismiss under Rule 12(b)(6) téste sufficiency of the
allegations contained in the compldintkost v. Kozakiewi¢zl F.3d 176, 183 (3d Cir. 1993)
(citation omitted). As the moving part$ftlhe defendant bears the burden of showing that no
claim has been presentédHedges v. United State404 F.3d 744, 750 (3d Cir. 2005) (citation
omitted).

In general, a complaint is legally sufficient if it contaffr@sshort and plain statement of
the claim showing that the pleader is entitled to réliéfed. R. Civ. P. 8(a)(2): The touchstone
of [this] pleading standard is plausibility.Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012).
Although Rule 8(a)(2) doesot require heightened fact pleading of specifidsdoes require
the recitation of‘enough facts to state a claim to relief that is plausibleofade’ Bell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferertbe thefendant is
liable for the misconduct allegéd. Ashcroft v. Igba) 556 U.S. 662, 678 (2009) (citation
omitted).

Thus, to survive dismissdla complaint must contain sufficient factual matter, accepted
as true, tdstate a claim to relief that is plausible on its fdced. (quotingTwombly 550 U.S. &
570). This"plausibility standard is not akin to*probability requirement,but it asks for more

5



than a sheer possibility that a defendant has acted unlawfutly (quotingTwombly 550 U.S.
at 570). Thus|[a] pleading that offerdabels and carlusions’or ‘a formulaic recitation of the
elements of a cause of action will not’tlold. (quotingTwombly 550 U.S. at 555).

The Third Circuitemploysa threestep approach to evaluate whether a complaint satisfies
the Twomblylgbal standard:

First, the court musttak[e] note of the elements a plaintiff must plead to

state a claini. Igbal, 129 S.Ct. at 1947. Second, the court should identify

allegations that;because they are no more than conclusions, are not entitled to

the assumption of uth.” Id. at 1950. Finally, “where there are wepleaded

factual allegations, a court should assume their veracity and then determine

whether they plausibly give rise to an entitlement for reliéd.”
Santiago v. Warminster Twi29 F.3d 121, 130 (3d Cir. 201@ternalfootnote onitted).

B. Analysis

“Section 1983 provideprivate citizens with a means to redress violations of federal law
committed by state individuals.Woodyard v. Gunty d Essex514 F. App’x 177, 180 (3d Cir.
2013)(citing 42 U.S.C. 8§ 1983)“[A] plaintiff seeking to hold an individual liable under § 1983
must establish that she was deprived of a federal constitutional or statgturybyi a state
actor.” Kach v. Hose589 F.3d 626, 646 (3d Cir. 2009) (citiBg@m v. Universal Health Sys.
371 F.3d 165, 1690 (3d Cir.2004). “Accordingly, there can be no cause of action under §
1983 absent violation of a right secured by the Constitution or the laws of the Unitesd’ State
Reichley v. BnnsylvanieDept of Agric., 427 F.3d 236, 244 (3d Cir. 2005).

When evaluating section 1983 claims,

“[t] he first step . .is to identify the exact contours of the underlying right said to

have been violated and to determine whether the plaintiff has alleged a

deprivation of a constitutional right at alNicini v. Morra, 212 F.3d 798, 806 (3d

Cir. 2000) (quotingCnty. of Saramento v. Lew|s523 U.S. 833, 841 n.5, 118

S.Ct. 1708, 1714 n.5, 140 L.Ed.2d 1043 (199%ext, a plaintiff must

demonstrate a defendamt'personal involvement in the alleged wrondg2dde v.

Dellarciprete, 845 F.2d 1195, 1207 (3d Cir.1988). A plaintiff makes sufficient
allegations of a defendant’s personal involvement by describing the defendant’
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participation in or actual knowledge of and acquiescence in the wrongful conduct.

Id. Although a court can infer that a defendant had contemporaneous knowledge

of wrongful conduct from the circumstances surrounding a case, the knowledge

must be actual, not constructii®aker v. Monroe Twp50 F.3d 1186, 1194 (3d

Cir. 1995);Rode, 845 F.2d at 1201 n.6. A plaintifinust portray specific conduct

by state officials which violates some constitutional righiittlemacker v.

Prasse428 F.2d 1, 3 (3d Cir. 1970).

Chavarriaga v. New Jersey Depf Corr., 806 F.3d 210, 222 (3d Cir. 2015).

Here, Bassettasser a sectiom 1983 claim based on a stigipls theory, Am. Compl. at
9-12 and Boyertown seeks dismissalrguing that(1l) Bassetti’s underlying claim of
constitutional deprivationsfigmaplus) failsas a matter of law, and (2) Bassédiis to plead a
sufficient kasis for section 1983 liability againBbyertown MTD at 810. Because thdirst
step is evaluating a section 1983 claim is to determine whether the plaaltdges a
constitutional deprivation, the couwtill first considerwhetherBassettistates a stigmplus
claim.

A stigmaplus claimis “a due process claim for deprivation of a liberty interest in
reputation[.]” Hill v. Borough of Kutztowm55 F.3d 225, 236 (3d Cir. 2006). It “is premised on
an alleged harm to a public employee’s tiganterest in her reputation caused by her public
employer’s adverse employment actiorBerkery v. Wissahickon Sch. B89 F. Supp. 3d 563,
572 (E.D. Pa2015 (citing Hill, 455 F.3dat 235. “In the public employment context, the
stigmaplus test ha been applied to mean that when an employer creates and disseminates a false
and defamatory impression about the employee in connection with his termination, veslepri
the employee of a protected liberty interedtill, 455 F.3d at 236 (internal quotation marks and
citation omitted). “The creation and dissemination of a false and defamatomsssigr is the
‘stigma,’ and the termination is the ‘plus.Id.

“[T]o satisfy the stigma prong of the test, it must be alleged that the purportedly

stigmatizng statement(sfl) were made publicly, and (2) were falseld. at 236 (internal
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guotation marks and citatisromitted). To satisfy the plus prong of the test, a plaintiff must
allege that she was terminated or constructively discharged, but she nedidégea property
interest in the job that she losSeeid. at 238 (We therefore conclude today that a public
employee who is defamed in the course of being terminated or construdisaiarged satisfies

the ‘stigmaplus’ test even if, as a matter of state law, he lacks a property interest in the job he
lost.”); see also Paterno v. Pennsylvania State Urli49 F. Supp. 3d 530, 541 (E.D. Pa. 2016)
(summarizingUnited States Supreme Court and Third Circuit Court of Apgealsprudence

with respect to the plus element of a stigphas claim)

As to the stigma element of Bassetti's stigm@us claim, Bassetti alleges that a
Boyertown employee madealefamatorystatements about her to a third party (a Pottstown
employee), andhat thosestatements were falseAm. Compl. at 78, 11. Therefore, Bassetti
satisfies thestigma element of her stignapdus claim Seeg e.g, Povish v. Pennsylvania Dep’t of
Corr., No.CIV. A. 13-0197, 2014 WL 1281226, at *5 (E.Pa. Mar.28, 2014) ¢ollecting cases
andnoting thatto satisfy the publication requirement in stigpias claim, “[d]epending on the
facts, quite limited dissemination may be suffici8nt

Regardingthe plus element3assettialleges thafottstown her prospectiveemployer,
refusedto finalize her employmeras result of thetatementsnade by théBoyertown employee
Id. at 8. Crucially (and fatal tdher stigmaplus claimn), Bassettidoes not allege that Boyertown
(the entity that she claims is responsible for the stigmatizing statertemg)ated her.

In Bassetti’'sopposition memorandum, a@d set forth in greater detay her counsedt
oral argumentshe contendshat she can satisfyhe pleading requirements far stigmaplus
claim without allegingthat Boyertown perbrmed boththe stigma and the plus elementSee
Brief in Opp. to Def.’s Mot. to Dismiss Pl.’s Am. ComgtOpp.”) at 13. She argues that a
termination from any public employment, even if it is not a termination by the eemploy
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responsible for thetigmaizing statementss sufficient to satisfy the plus element of a stigma
plus claim Id. In support oherposition,Bassettireliesheavilyon Fouse vBeaver CountyNo.
2:14-CV-810, 2015 WL 1967242, at *1 (W.D. Pa. May 1, 201Blpnetheless, after reviewing
Fouse it does not appear to offer any support for pesitionthat a thirdparty termination can
satisfythe plus element iastigmaplus claim

In Fouse the plaintiff, a Sergeant at the Beaver County Correctional FadfiBCCF”)
brought,inter alia, a stigmaplus claim againgtl) BCCF, (2) his direct supervisor #CCF, and
(3) BCCF's Warden stemming fromstatements made about him by the supervisor and Warden
in conjunction with his terminatiomom BCCF. Fouse 2015 WL 1967242, atl-3. In support
of his chim, the plaintiffalleged thatBCCF terminated him, and on the same ¢ay his
supervisor at BCCF made false statements about him at a public prison boand),raed (2)
BCCF's Warden made false statemeait®ut himto his secondary employaxhich caused the
secondary employer force hisresigration from his position there as wellld. at *4.

As to the stigma element, thk®usecourtfirst analyzed the statements made at the public
prison board meetingnd determined that because “each statement either contain[eggntion
of [the plaintiff], [was] immaterial, or could not plausibly cause reputational hditrnthe
statements did not satisfige stigma elementld. Continuing with the stigma elemerlie court
next turned to thealleged statements made by BCCF's Warden to the plaistiffecondary
employer, in which the plaintiff alleged that BCCF’'s Warden told his secoreapjoyer that
he “was involved with the theft of the missing money, and lieatvas going to be charged in the
incident” Id. at *5. The court held that these statements were sufficient to satisfy the stigma
element, noting: “If allegations of harm to future employment possibilities are isnffito

withstand a motion to dismiss the stigmaplus context, as our Court of Appeals has held, . . .

! The plaintiff alsoworkeda secongob as an employee of the Conway Police Departmiehtat *2.
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then [the] [p]laintiff(']s claim that he lost his current secondary employnas a result of the
defamatory statements also meets this tdst.at *6.

As to the plus element, tHeousecourt held that the plus element was satisfied by the
sergeant’s termination by BCCHd. at *7 (noting that “[the plaintiff's] termination from his
public enployment at [BCCF] meets [the pluprong with regard to the allegations against
[BCCF's Waden].” Notably,the Fousecourt did not hold that the plus element was satisfied by
the plaintiff's loss of his secondary employment. In fact, the defendas¢sireoncersmover the
possibility that the plaintiff was attempting to impermissibly relyhanforced resignatiohy the
secondary employer to satisfy the plus elemedt at *7 n. 14. In addressing this concedhe
district court noted:

In their Supplemental Brief, Defendants . . . argue that [the plaintiffam
cannot stand becaudes “plus” prong is framed as the discharge from his
secondary employment, rather than from his employment with the County. As
noted above, the forced resignation from his secondary employment in fact is part
of the “stigma” prong, as it demonstrates tbssl of a concrete job opportunity
resulting from [the Warden’s] statement to [#exondary employgrThe “plus”
remains his discharge froflBRCC], which[the Wardenhlso carried out.

Because [the plainitiff's] alleged “plus” is still his terminationrfr [BCCF], the

case cited in support of [the] [d]efendants’ argument is distinguishable. They
point to Grimm v. City of UniontowjiNo. 06-1050, 2008 WL 282344 (W.D. Pa.
Jan. 31, 2008), explaining that there, the court held no sfmsaclaim could lie
against a County when its police officers arrested the plaintiff, a Captain in the
United States Army, because of punishment the Army inflicted on him despite the
fact that the charges against him were dropped. Unlik&rimm, where the
plaintiff attempted to assert a stigipkus claim against the County for the stigma
of the arrest and the arguable “plus” was the punishment inflicted by the Army,
here [the plaintiff] alleges that [the Warden] stigmatized him through his
statements made to [the plaintiffec®ndary employer] and the resulting loss of
that job, in conjunction with his termination from [BCCF][.]

Id. (internal citations omitted)
The Third Circuit has not expressly ruled on the issue of whether a third party

termination can satisfy the plus element of a stigitoa claim However, the Third Circuit’s
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definition of a stigmgplus claim inHill v. Borough of Kutztowncombined with the underlying
facts of that case, can be read to imply that the actions constituting the gtidyrtie glus must
both be performedoy the defendanemployer. See455 F.3d at 23Qdefining a stigmalus
claim as arisingWhen an employer creates and disseminates a false and defamatory impression
about the employee in connection with his termingfforin a casenvolving an employee who
sued his former employer for terminating him and allegedly makinggtdsementsbout him).

Furthermore, the plaintifioes not citgand the court likewise has nwmientified) any
authority indicating that glaintiff may bring a stigmaplus claim against a party that did not
actuallycarry outthetermination, i.e. the plusHowever, ateast one other district court within
the Third Circuit has concluded thhird party terminationsamot satisfythe plus elementSee
Grimm, No. CIV. A. 06-1050, 2008 WL 282344, at *30. Gnimm, the courtnoted:

In all of the Supreme Court and Third Circuit cafibat the court citedn its

opinion], agovernment employer defamed employee in the process of taking

an adverse action against him. Here, by contrast, Plaintiff has allegethe

named Defendants (the City of Uniontown, its police department and three

individual officers) defamed him, which induced his employer (theedrStates

Army) to take certain adverse employment actions against him. The Defemdants

this case were not in a position to take any adverse employment actiort agains

Plaintiff because they did not employ him and the entity that did (the Army,

which isa governmental employer, although not a “state actor”) is not named as a
defendant in this case.

Because Bassetti does radkege that Boyertown terminated remploymentand, thus,
the alleged defamatory statements could not have been made ictcommeth her termination
of employment at Boyertowrshe fails to state astigmaplus claim Without a stigmegplus
claim, Bassettihas notalleged the underlyingonstitutional deprivatiomecessaryto hold

Boyertown liable undesection 1983 Moreover,becauseBassetti’s failure to allege a stigma
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plus claim is dispositive dfier section 1983 claim, the court need not consider whether she has
sufficiently pleaded a basis feection 1983iability, under aMonell theory, against Boyertown.

C. L eaveto Amend

Bassettirequests leave tble a second amended complaintthe event that the court
finds deficiencies irthe pleadingspoting thatthe court’s ruling orthe instanimotionto dismiss
represents the first time thidte courtaddressethe merits of her stigmplus claim. Opp. at 15.
FederaRule of Civil Procedure 15 provides, in pertinent part, that “[tlhe court should fyeely
leave [to amend a pleading] when justice so requires.” Fed. R. Civ. P. 15(a)(2)erpneiihg
Rule 15, the Third Circuit has noted:

While this Rule also requires that leave to amend should be “freely given,” a

district court has the discretion to deny this request if it is apparent from the

record that (1) the moving party has demonstrated undue delay, bad faith or
dilatory motives, (2) the amendment would be futile, or (3) the amendment would

prejudice the other partySee Foman v. Davi871 U.S. 178, 182, 83 S.Ct. 227, 9

L.Ed.2d 222 (1962).While a District Court has substantial leeway in deciding

whether to grant leave to amend, when it refuses this type of request without

justifying its decision, this action is “not an exercise of its discretion but a® abus

of its discretion.” Id.

Lake v. Arnold232 F.3d 360, 373 (3d Cir. 2000).

Here, the courtdismisses Bassetti'stigmaplus claim becauseshe relies onan
employment actioroy Pottstown to satisfy theequiredplus elemenbdf her claim, andthe law
does not permit her to do sti.the court were to permit Basseit amend her stigmalus claim,
the only way that sheould rehabilitate itvould be to allegehat Boyertown terminated her.
However, Bassetti does not, and cannot allege this, aadshis thatshe voluntarily lefther
employment atBoyertown Am. Campl. at 7. Therefore,permiting Bassetti to amend her

stigmaplus claim would be futile Accordingly, the court will dismiss Bassetti’'s stigiplais

claim, as brought against Boyertown undéanell theory, with prejudice.
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[1I.  CONCLUSION
As explainedabove, lecause Bassettelies on an employment actioby Pottstownto
satisfy the plus element of her stigiplas claim against Boyertown, the court finds that she has
failed to state acognizablestigmaplus claim. Accordingly, Bassetti has failed tellege an
underlying constitutional deprivation and, therefore, the court must dismiss henstgd3
claim. Because the court finds that permitting Bassetti to amend her gpigsalaim would be
futile, the court will dismiss hezromplaint, with prejdice.

A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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