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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

FEDERAL INSURANCE COMPANY, :
AS SUBROGEE OF LANCASTER GENERAL :
HEALTH AND LANCASTER GENERAL
HOSPITAL
RAaintiff,
V. No5:17-cv-01419

BRINJAC ENGINEERING,INC,;
DYNATECH CONTROLS, INC,,

Defendants.

OPINION
Brinjac Engineering, Inc.’s Motion to Dismiss, ECF No. 10 — Granted in part

Joseph F. Leeson, Jr. March 6, 2018
United States District Judge

l. Introduction

This case arises out of a July 13, 201kifa in an electrical connection between
Lancaster General Hospital’ssetronic building managementtm®rk and the hardware that
operated the Hospital's HVAC system. As a resuthd failure, several of the Hospital's air
handling units drew warm airtimthe Hospital's HVAC systemdamaging sterile equipment,
supplies, devices, and materials, and resuitirtge shutdown of numerous operating rooms.
Plaintiff Federal Insurance Company, as subeagfehe Hospital, alleges that this failure
resulted from the acts and omissions of DefatglBrinjac Engineering, Inc., and Dynatech
Controls, Inc. According to the ComplaiBtinjac “was hired by the Hospital in 2006 to

provide professional engineering, design, revaéwxisting conditions, shop drawings, technical
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specifications and construction site visits and olz@ns with respect ta series of air handling
units that the Hospital desiredrgplace in the third floor mechanical room.” Compl. § 8. As for
Dynatech, it was “retained by the Hospital to grege the new air handly units . . . into the
existing building Management and BAS IT network systems at the Hospital and to make
revisions, upgrades, recommendations, prognang changes, sequencing analysis and
evaluation of those systems.” @pl. 1 9. Further, Dynatech adleged to have installed a
“GigaFast brand network Ethernet switch . toithe Hospital Building Management and BAS
IT network system.” Compl. { 13. This switchsvaritical to the control of communications
between the electronic building Managemard BAS IT network and the hardware that
operated the Hospital HVAC systenhd. On July 13, 2016, the GigaFast switch failed, causing
“various network managers for the air handlingsuto ‘sense’ a lack of chilled water,” which
caused “the air handling units default into economizer mode,” which in turn caused warm air
to be drawn into the HVAC systeresulting in damage beingssained by the Hospital on that
date. Compl. 11 14-16.

Federal Insurance alleges thata result of the everdgJuly 13, 2016, the Hospital has
asserted claims against a Federal Insuranceegoipsurance policy, and that Federal Insurance
has made “advance payments under its imagaolicy totaling $1,500,0G0 the Hospital and
additional claims are pending.” Compl. 1 21-22tlker, Federal Insurae alleges that it is
“legally, equitably and contractlysubrogated to the rights tfe Hospital against any and all
third parties.” Compl. | 23. Federal Insurance sstaims against botBrinjac and Dynatech
sounding in negligence, breach of contrant warious other theories of liability.

Brinjac has moved to dismiss Federadrance’s claims, coamding that Federal

Insurance lacks standing in this matter becausédiospital has not yet been “made whole” for
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its losses. In the alternative, Brinjac movesigimiss Federal Insurance’s claims for failure to
state a claim, contending tHag@deral Insurance has failed tokiBrinjac’'s conduct to the events
of July 13, 2016. For the following reasonsingac’s motion is granted in part.
Il. Standard of Review
A. Motion to Dismissfor Lack of Standing

Article IlI of the United States Constitutidimits the power of th federal judiciary to
“cases” and “controversies.” U.Sofst. art. lll. “To establisrticle Il standing, a plaintiff
must demonstrate ‘(1) an injuig-fact, (2) a sufficient causabaonection between the injury and
the conduct complained of, and (3) a likelihood thatinjury will be redressed by a favorable
decision.” Finkelman v. Nat'| Football Leagu&10 F.3d 187, 193 (3d Cir. 2016) (quotidgale
v. Volvo Cars of N. Am., LLG94 F.3d 353, 358-59 (3d Cir. 2015))he burden to establish
standing rests with the plaintiffsld. at 194. “[T]o survive a motion to dismiss for lack of
standing, a plaintiff ‘must alleg@adts that affirmatively and plaldy suggest that it has standing
to sue.”ld. at 195 (quotingAmidax Trading Grp. v. SW.I.F.T. SCRI71 F.3d 140, 145 (2d Cir.
2011)).
B. Motion to Dismiss for Failure to State a Claim

In rendering a decision on a motion terdiss, this Court i “accept all factual
allegations as true [and] construe the compilaitiie light most favordbe to the plaintiff.”
Phillips v. Cnty. of Alleghenyp15 F.3d 224, 233 (3d Cir. 2008) (quotiigker v. Roche
Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted). Only if
“the ‘[flactual allegations . . . ree a right to relief above the spéative level™” has the plaintiff
stated a plausible clairtd. at 234 (quotindBell Atl. Corp. v. Twomb|\550 U.S. 540, 555

(2007)). However, “the tenet that a court must acasgrue all of the allegations contained in a
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complaint is inapplicable to legal conclusion&shcroft v. Igbal556 U.S. 662, 678 (2009)
(explaining that determining whether a complaiatest a plausible claimrfoelief . . . [is] a
context-specific task that requires the revieywourt to draw on its judicial experience and
common sense”). The defendant bears the burddaembnstrating that a plaintiff has failed to
state a claim upon which relief can be grankéetlges v. United State404 F.3d 744, 750 (3d
Cir. 2005) (citingkehr Packages, Inc. v. Fidelcor, In®26 F.2d 1406, 1409 (3d Cir. 1991)).
lll.  Analysis

A. The “made whole” doctrine does not peclude Federal Insurance from establishing
standing in this matter.

As mentioned above, to establish Articledidnding, a plaintiff must demonstrate (1) an
injury-in-fact, (2) a sufficientausal connection between the myjand the conduct complained
of, and (3) a likelihood that the injury will wedressed by a favorable decision. Brinjac has not
identified which, if any, of these elements itibees is lacking in the present case. Rather,
Brinjac asserts that Federal Insurance lacks stgndithis case in lightf Pennsylvania’s “made
whole” doctrine, which, Brinjac contends, requitleat an insured must recover the full amount
of its losses before its insuneray exercise its rights to subrdiga. Pursuant to this doctrine,
Brinjac contends that “in so far as [Federaurance] admits that its insured has additional
claims pending against it, [Federal Insuraneeks$ standing to bringsitclaims in subrogation
against Brinjac.” Brinjac’s Br. Supp. Mot. 3, EG. 10-1. Federal Insuraa responds that the
made whole doctrine applies whene actions of the surer may impair the insured’s right of
recovery, but that these circumstanassnot present in this case.

As a general principle, the “made whole” ttowe provides that “where an insured is
entitled to receive recovery ftiie same loss from more than @wairce, e.g. the insurer and the

tortfeasor, it is only after the insured has bedly tompensated for all the loss that the insurer
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acquires a right to subrogation, or igiteed to enforce its subrogation rightddnes v.
Nationwide Prop. & Cas. Ins. Ca32 A.3d 1261, 1271 (Pa. 2011) (quotingCdich on
Insurance§ 223:134 (3d ed.)). The doctrine “both ensutet the insured fsilly compensated
[i.e., “made whole”] for his or her injury befotke insurer recovers, in cases where there are
insufficient funds to satisfy bbtthe insured and the insurand prevents thinsured from
receiving dual recovery for the same logsrirboth the tortfeasor and the insuréd.”

In applying the made whole doctrine, however, “one must keep subrogation claims
against insureds separate from subrogatiaims against third-party tortfeasorSée Chandler
v. State Farm Mut. Auto. Ins. G698 F.3d 1115, 1120 (9th Cir. 201Bjst, in the context of
subrogation claims against insdse—a situation thas not present here—the doctrine requires
that “the insured must recover the full amounhisflosses from a third-party before the insurer
may claim any reimbursement from the insur&k& Harnick v. State Farm Mut. Auto. Ins.,Co.
No. CIV.A. 08-5752, 2009 WL 579378, at *3 n.1 (ERa. Mar. 5, 2009). Second, in the context
of subrogation claims against tthiparty tortfeasors, the doctriapplies where, as quoted above
in Jones “there are insufficient funds totssfy both the insured and the insure8ée Jone32
A.3d at 1271. But the doctrine “does not appladmar to subrogation [claims against third-party
tortfeasors] where funds are sufficient tokedoth the insured and the insurer wholémitrin
Auto & Home Ins. Co. v. Clayton Corp. of Delawax®. 1:15-CV-02079, 2016 WL 8199315, at
*5 (M.D. Pa. Apr. 20, 2016);e2 Chandler598 F.3d at 1116 (“[A] carrier may pursue
reimbursement and has no obligation to malkepiblicyholder ‘whole’ out of reimbursement
proceeds unless and until the policyholder atterptsfails to recover from the tortfeasor.”);
Restatement (Third) of Restitution and Unjust EnrichrBesit cmt. h (Am. Law Inst. 2011)

(“There is no reason to deny subrogation ifahewance of [an insures] claim via subrogation
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does not in fact hinder or jeaplize the satisfaction of [thesared’s] remaining claim against
[the tortfeasor].”).

Here, the Complaint does not allege, nor esd¢hevidence in the rebto suggest, that
there are insufficient funds totgdy both the insurer and insuredthis case, or that Federal
Insurance’s claim will otherwisgeprive the Hospital of full recovery on its loss. Accordingly,
the made whole doctrine does bar Federal Insurance’s claims, and to this extent Brinjac’s
Motion is denied.

B. Federal Insurance has failed to state elaim on which relief may be granted.

In the alternative to itargument concerning standing, Bao contends that Federal
Insurance fails to state a claim against it. Acowgdo Brinjac, “[a]t best, [Federal Insurance]
alleges that Brinjac installedelair handlers, under a 2006 contract, and in the ten years that
followed Dynatech integrated the handling unistalled by Brinjac to the existing building
management and BAS IT network systems ¥eate maintained by Dynatec.” Brinjac’s Br.
Supp. Mot. 6. Brinjac contendisat these allegations fail timk Brinjac’s 2006 actions to
Dynatech’s subsequent and ongoaugions in the ten years tHatlowed and, ultimately, to the

events of July 13, 2016.

! Moreover it is guestionable wther a third-party tortfeasas opposed to the insured,

even has standing to invoke the madw®le doctrine agast an insurefSee Am. Auto. Ins. Co. v.
Quiality Plastering & Stucco, IncNo. 611CV17670RL22DAB, 2013 WL 12149411, at *4

(M.D. Fla. June 26, 2013) (“There is . . . persuasiase law suggesting tlitae only two parties
with standing to raise a ‘made whole’ argumarg the insurer or the insured.”). As one court
has explained, the made whole doctrine is intdriderotect the rightsf the insured, and
“[a]llowing the ‘made whole’ doctrine to be usbkd the tortfeasor as a defense would provide an
advantage to the tortfeasoot intended by the appation of the doctrine.fd. Notably, Brinjac

has not cited any cases in whih alleged tortfeasor has sussfilly invoked the made whole
doctrine against an insurer. Rather, the caged by Brinjac involve disputes between an
insurer and an insured.
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Federal Insurance responds that it “is asgerting that the dwandling units had any
type of mechanical failure or defect. Insted was the programming and sequencing designed
by Brinjac and later implemented by Dynatechaled to the July 13, 2016 losses sustained by
the Hospital.” Pl.’s Br. Opp’n 15, ECF No. 12-1.dhort, Federal Insurance contends that its
Complaint alleges that Brinjac “failed to propedesign and specify the operating system for the
air handling units and failed &nsure that the air hdling units and the mork systems for the
hospital building management computersaveroperly connected and programmed.”at 16.

In particular, Federal Insurance points to paapgs 10 and 11 of the Complaint, which read as
follows:

10. Prior to July 13, 2016 the building Management and BAS IT network system that

monitored and controlled the operation of the air handling units that were designed by

Brinjac was programmed so that under certain default conditions sensed by the

building Management and BAS IT network system, the air handling units would

move into an operating sequence identified as the “economizer mode”.

11. In particular, the specifications and design of the air handling units and the

associated sequencing of operations controlled by the building Management and BAS

IT network system caused the air handling units to move into economizer mode if the

air handling unit sensed the lack of chilled water that was necessary for the proper

operation of the air handling units and associated HVAC system at the Hospital.
Compl. 17 10-11.

Federal Rule of Civil Procedure 8(a)(2) prasdhat “[a] pleading tt states a claim for
relief must contain . . . a short and plainestagnt of the claim showing that the pleader is
entitled to relief.” The pleading must providet mmly “fair notice” ofthe claim but also the
“grounds” on which the claim restBhillips, 515 F.3d 224, 232 (3d Cir. 2008) (citifigrombly
550 U.S. at 555). Federal Insurance’s Complaint failmeet this standard with respect to the
claims against Brinjac.

Although paragraphs 10 and 11 of the Complaia quoted above, allege that the air

handling units were “designed by Brinjac,” thdy not clearly allegéhat there was anything
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faulty about Brinjac’s work, nado they allege that the systeshould have operated otherwise
than they did. In other words, the Court is undbldiscern in these paragraphs, or anywhere in
the Complaint, any allegation that Brinjac breached standard of care, as a result of which
breach the events of July 13, 2016, occurred.gPaph 60 of the Complaint contains several
additional allegations concernifginjac, but they are similarly unclear and, in any event,
Federal Insurance hastreven mentioned these in its response in opposition to Brinjac’s
Motion ?

Federal Insurance has requedteat the Court grant it leave to amend its Complaint in
the event the Court finds it subject to dismis&dnerally, leave to amend a complaint will be
freely given. Fed. R. Civ. P. 15(a). Moreovavhether or not a plaintiff seeks leave to
amend . . .if a complaint is vulnerable t¢d)®6) dismissal, a district court must permit a
curative amendment, unless an amendment would be inequitable or Rhilégs, 515 F.3d at
236. As there is no reason to bebdhat leave to amend would inequitable or futile in these
circumstances, leave is granted.

C. The Court will not stay this matter.

Dynatech—the other defendant in thisesashas filed a response concerning Brinjac’s
Motion to Dismiss, asserting thBtinjac’s Motion should be grarden part and denied in part.
ECF No. 13. In particular, Dyrnath contends that Federal Inswra “should be ordered to file
an Amended Complaint, to specifically géeits damages, policy limits, and deductible.”
Dynatech Br. 2, ECF No. 13-1. Inditlon, Dynatech asserthat this matter should be stayed for

ninety days to allow experts sufficient timeeiwamine the Ethernet switch referred to in

2 For example, paragraph 6)@lleges that Brinjac “[f]ailed to properly carry out its

construction site visits and observation obligagito the Hospital durgithe construction and
installation of the air hadling units and related control coonents.” But it is unclear what, if
anything, this alleged failure hasdo with the events of July 13, 2016.

8
030618



paragraphs 13 and 14 of the Complaint. Dynatexshnot cited any legal authority for its first
request, nor does the Court discany basis for it. Likewise, with respect to the second request,
there does not appear to be any basis forrggayiis matter. In any event, Federal Insurance
asserts that it “will not object to promptégheduling a nondestruatiexamination of the
Ethernet switch once the pleadings in this madte closed.” Pl.’s Reply Dynatech’s Resp. 2,
ECF No. 15.
IV.  Conclusion

For the reasons set forth above, Brinjac’sibloto Dismiss Fedeldnsurance’s claims
against it is denied in parhd granted in part, as the Coadncludes the made whole doctrine
does not preclude Federal Insurance from astaby standing in this matter, but that its
Complaint fails to state a claiagainst Brinjac. Leave to amewdill be granted. A separate order

follows.

BY THE COURT:

/sl Joseph F. Leeson, Jr.
JOSEPHF. LEESON,JR.
UnitedState<District Judge
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