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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RICHARD ANTHONY DISCQ

Plaintiff,

CIVIL ACTION
V. NO. 174132

DANA L. ROTH, et al.,

Defendants.

OPINION

Slomsky, J. July 12, 2018

l. INTRODUCTION

Plaintiff Richard Anthony Disco, proceedimpgo se brings this civil rights action under
42 U.S.C. § 1983against his former parole agent, Dana L. Roth, and her supervisor, Stewart
Greenberg Plaintiff alleges that Defendant Roth willfully and maliciouslyote a false and
incriminating statemerdbout himin Plaintiff’s 2003 Supervision History Report to influence the
Commonwealth of Pennsylvania Board of Probation and Par@&dle Boart) to keep him in
prison for as long as possibldde further alleges that Defendantenspired against him when
Defendant Greenberg signed off on the Supervision History Regmotgining the false
statement. Plaintiff contendsthat this conductviolated his rights under the Eighth and

Fourteenth Amendments to the WdtStates Constitution.

1 42 U.S.C. § 1983 provides in pertinent part as follows:

Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State .subjects, or causes to be subjected, any citizen of the
United States . . to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured . . . .

§ 1983.
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Before the Court is Defendants’ Motion to Dismiss the claims against theen Eederal
Rule of Civil Procedure 12(b)(6) for failure to state a claim. (Doc. NoP&)ntiff has filed a
Response in Opposition (Doc. No. 12), and Defendants have filed a Reply (Doc. No. 13).
Plaintiff also has filed Supplemental Resporise®pposiion. (Doc. Nos. 15, 16.0n February
22, 2018, the Court held a hearing on the Motion to Dismig®r reasons that follow,
Defendants’ Motiorio Dismiss(Doc. No. 8will be granted?

1. BACKGROUND *

On May 19, 2003, a jury in the Philadelphia Court of Common Pleas found Plaintiff
guilty of involuntary deviate sexual intercourse, endangering the welfare of childremptcamm
of minors, andndecentassault. (Doc. No. 4, Ex. B at 194-2Q04.) After the verdict was read,
Plaintiff sad to the prosecutof It’s far from over. Believe that, Ms. Smith. It’s far from over.
They came to court lying on me. They fucking lied, fucking motherfuckers. You haneani
the last of me, bitch. (Id. at 20:18-22.)

At the time of the events giving rise to this convictiBigintiff was on parole and under
the supervision of parole agent, Defendaana L.Roth. (Doc. No. 4at 5; Ex. A.) Defendant

Roth, who was present at Plaintiff's trial and testifeesl a withess for the Commonwealth

2 In reaching a decisip the Court has considered the Complaint (Doc. No. 4)Mibtéon to

Dismiss (Doc. No. 8); Plaintiff's Response in Opposition (Doc. No. 12); Defesideply

(Doc. No. 13);Plaintiff's Supplemental Responses (Doc. Nos. 15, 16); the arguments of
Plaintiff and counsel for Defendants at the February 22, 2018 hearing on the Motion;
Plaintiff's Sentence Status Summary, filed as an Exhibit by Defendants No. 17); and

the February 23, 2018 letter to the Court from Plaintiff (Doc. No. 19).

The following facts are taken from the Complaint aedompanying ExhibitDoc. No. 4)

and are accepted as true for purposes of the Motion to Dismiss. Becausdf Hainti
proceedingpro se, the Court will liberally construe the pleadin@geeHiggins v Beyers

293 F.3d 683, 688 (3d Cir. 2002) (explaining that where a complaint is filed pro se, the court
“must liberally construe [the] pleadings, and . . . ‘apply the applicable |leegpictive of
whether a pro setigant has mentioned it by namgquoting Holley v. Dep’t of Veteran
Affairs, 165 F.3d 244, 247-48 (3d Cir. 1999))).




prepared a Supervision History Rep@Report”) for the Parole Boardn which she included a
description of what took place after the verdict was .redd. at 5 Ex. A) In the Report,
Defendant Roth states as falls:

It should be noted that on the date of subject’s conviction, 5/19/2003gct

showed hostile behavior in the courtroom. After the verdict was read, subject

attempted to jump over the bar of the court and attack the victim and her mother.

Subject was restrained by seven court sheriffs. At this time, sulgéed Syou

fucking slut. You fucking came to court and lied on me. This is not over. You

will pay for this!”

(Id., Ex. A)) The abovestatement doesoh appear in thérial transcript The Report issigned by
Defendant Roth anly her supervisorDefendantStewartGreenberg. Id. at 2.) On July 24
2003, theReport was sent to the Parole Board by facsinig)

Plaintiff alleges that he received a copy of tRisportand became aware of Defendant
Roth’s statement in @n December 27, 2016 after filing a petition for review inReansylvania
Commonwealth Court challenging a Parole Bodatisionrecorded on December 8, 2015.
(Doc. No. 4 at 4.)He alleges that heidl not attempt to jump over the bar of the court, did not
attempt to attack the alleged victim and her mother, was not restrained by seveshenfis,
and did not make the statent writtenin the Report. 1fl.) Instead, he contendkat Defendant
Roth engaged in willful misconduct when she intentionally and with malice made datse
incriminating statements about him to convince or influence the Parole Board to keép hi
prison for as long as possibldd.(at 5.)

Finally, Plaintiff asserts thdte is three years past Hactual minimumexpiration date*

and has not been interviewed for parole by the Parole Boddd. Kle also states that he is

challenging in the Commonwealth Court a Parole Board decision that chandedakisnum

* A prisoner becomes eligible for parole consideration when he e@sahfs minimum

expiration date.See61 Pa. Cons. Stat. Ann. § 6137(a)(3) (“The powgramlemay . . .be
exercised . . . only after, trexpirationof the minimumterm of imprisonment fixed by the
court in its sentence or by the Board of Pardons”).. . .



parole viohtionexpiration dat&’ on his original sentence from August 4, 2006 to May 14, 2009,
adding thirty-three months to tin@nimum and maximum terms on his current sentenice) (

On Septembet5, 2017, Plaintiffiled the instanComplaint against Defendants, alleging
that Defendant Roth’s actionsolated his Eighth and Fourteenth Amendment rightd. at 6.)
He further alleges that Defendants conspired against him when Defendant Roth’s supervisor,
Defendant Greenberg, signdak Report. [d.) Plaintiff seels $500,000 irdamages.(Id. at 16)

[I. STANDARD OF REVIEW

The motion to dismiss standard under Federal Rule of Civil Procedure 12(b)(®) is se

forth in Ashcroft v. Igbal, 556 U.S. 662 (2009). Aftgbalit is clearthat “[t]hreadbare recitals

of the elements of a cause of action, supported by mere conclusory statementsuffccabdto

defeat a Rule 12(b)(6) motion to dismidsl. at 678;see alsoBell Atl. Corp. v. Twombly, 550
U.S. 544 (2007). “To survive dismissal, ‘a complaint must contain sufficient factatiér,

accepted as true, to state a claim to relief that is plausible on its fdedis’v. Allied Interstate,

LLC, 882 F.3d 422, 426 (3d Cir. 2018) (quotilgdpal, 556 U.S. at 678). Facial plausibility is
“more than a sheer possibility that a defendant has acted unlawfidly.(quotinglgbal, 556
U.S. at 678). Instead, “[a] claim has facial plausibility when the plaingthgsd factual content
that allowsthe court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.’ld. (quotinglgbal, 556 U.S. at 678).

Applying the principles oflgbal and _Twombly the Third Circuit in Santiago v.

Warminster Township629 F.3d 121 (3d Cir. 2010), set forth a thpeet analysis that a district

court in this Circuit must conduct in evaluating whether allegations in a complaitesa Rule

12(b)(6) motion to dismiss:

> A prisoner is discharged from parole supervision when he esahls maximum parole

expiration éte. See37 Pa. Code § 63.2 (“The parolee shall remain in the legal custody of
the Board until the expiration of his maximum sentence, or until he is legally djediar



First, the court must “tak[e] note of the elements a plaintiff mplesd to state a
claim.” Second, the court should identify allegations that, “because they are no
more than conclusions, are not entitled to the assumption of truth.” Finally,
“where there are welbleaded factual allegations, a court should assume thei
veracity and then determine whether they plausibly give rise to an entitlement for
relief.”
Id. at 130(quoting_Igbal 556 U.S. at 675, 679). The inquiry is normally broken into three parts:
“(1) identifying the elements of the claim, (2) reviewing t@mplaint to strike conclusory
allegations, and then (3) looking at the wakaded components of the complaint and evaluating
whether all of the elements identified in part one of the inquiry are sufficefeged.” Malleus
v. George, 641 F.3d 560, 563 (3d Cir. 2011).

A complaint must do more than allege a plaintiff's entitlement to relief, it must “show”

such an entitlement with its fact&zowler v. UPMC Shadyside, 578 F.3d 203, -210(3d Cir.

2009) (citing_Phillips v. County of Allegheny, 515 F.3d 224,-334(3d Cir. 2008)). “[W]here

the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegelut it has not ‘show[n}—'that the pleader is entitled to
relief.”” Igbal, 556 U.S. at679 (alteration in original) (citation omitted). The “plausibility”
determination is a “contexdpecific task that requires the reviewing court to draw on its judicial
experience and common senséd’

When determining a motion to dismiss, the court tmiascept all factual allegations in
the complaint as true and view them in the light most favorable to the plainB@itk v.

Hampton Twp. Sch. Dist., 452 F.3d 256, 260 (3d Cir. 2006). Where, as here, the complaint is

filed pro se, the “complaint, ‘however inartfully pleaded’ must be held to ‘less stringent

standards than formal pleadings drafted by lawyergdtone v. Latini780 F.3d 184, 193 (3d

Cir. 2015) (quotindHaines v. Kernerd04 U.S. 519, 52@1 (1972)). It should be dismissed only

if it appears “beyond doubt that the plaintiff can prove no set of facts in support]ot|fnns



that would entitle [him] to relief.” Olaniyi v. Alexa Cab C0.239 F. App’x 698, 699 (3d Cir.

2007) (citingMcDowell v. Del. State Police38 F.3d 188, 189 (3d Cir. 1996)).

IV.  ANALYSIS

Plaintiff has filed suiinder 42 U.S.C. § 1983 for violations of his Eighth and Fourteenth
Amendment rights He contendghat Defendant Roth violated his constitutiomgghts by
willfully and maliciously writing false and incriminating statements about him irRéq@ort. He
also allege that Defendants conspirdd violate his constitutionatights when Defendant
Greenberg signed off on the Report containingalsestatement.

As noted, 8§ 1983 provides in relevant part as follows:

Every person who, under color of any statute, ordinance, regulation, custom,

usage, of any State . .subjects, or causes to be subjected, any citizeheof t

United States . . to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured . . . .

To recover under 8 1983, a plaintiff must establish that defendantsg under color of law,
violated the plainffi’s federal constitutional or statutory rights, and thereby caused the

complained of injury.” _Black v. Montgomery County, 835 F.3d 358, 364 (3d Cir. Z0L6jing

Elmore v. Cleary399 F.3d 279, 281 (3d Cir. 20053¢rt. denied sub nonPomponiov. Black

137 S. Ct. 2093 (201mem) Section1983 “is not a source of substantive rights but rather a
mechanism to vindicate rights afforded by the Constitution or a federal stalitéciting Baker
v. McCollan 443 U.S. 137, 144 n.3 (1979)).

Defendants seek to dismiss the Complaint in its entirety under Rule 12(b)(&i)Jce fo
state a claim. (Doc. No. 8.) They do not dispute they were acting undeotetate law when
theconduct occurred bumstead argue that tteleged conduct did not deprive Plaintiff of a right
secured by the Constitution. Plaintiff does not specify whether heng B@fendantsn their

official or individual capacities, but because he is proceeding pro se, the Courtenpliehhis



Complaint as alleging aims against Defendants in both capacitiéscordingly, e Court will
discuss eeh of Phintiff’s claimsin turn.

A. The Eleventh Amendment Bars Any Claim Against Defendants Roth and
Greenberg in Their Official Capacities

Any claimagainst Defendants in their official capacities for monetary damagesred
by Eleventh Amendment sovereign immunifjne Eleventh Amendmengrovides:

The judicial power of the United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States

by Citizens of another State, or by Citizens or Subjects of any Foreign State

U.S. Const. amend. XI. Under the Eleventh Amendment, a nonconsenting state is immune from

suit in federal court._ Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S-B3) ¢9984).

This immunity extends to suits brought by a citizen against his own state, Lombaed®epP

of Pub.Welfare 540 F.3d 190, 194 (3d Cir. 2008) (citing Hans v. Louisiana, 134 U.S-21 20

(1890)) and “to state agencies and departmeri&C1 Telecomm. Corp. v. Bell AtlPa, 271

F.3d 491, 503 (3d Cir. 2001) (citing C.H., ex rel. Z.H. v. Olivia, 226 F.3d 198, 201 (3d Cir. 2000)

(en banc)). It also extends to “state officials sued timeir official capacities for monetary

damages.’A.W. v. Jersey City Pub. Sch., 341 F.3d 234, 238 (3d Cir. 2003) (citations omitted).

Importantly, “Pennsylvania’s judicial districts, including their probation antblpa
departments, are entitled to Eleventh Amendment immunilyC. v. Ford, 674 F. App’x 230,

232 (3d Cir. 2016) (citing Haybarger v. Lawrence Cty. Adult Prob. & ParoleF&s 193, 198

(3d Cir. 2008)). Thus, the probation and parole department “and its employees acting in thei
official capacity are entitled to immunity from damagekl”

Here, Plaintiff has sued Defendant Roth, an Allentown, Pennsylvanidemgent and
Defendant Greenberdper supervisor, for $50000 in monetary damages. (Doc. No. 4 at 16.)

As employees of thBarole Boardtheyareimmune from suit fodamages under the Eleventh



Amendment. For this reaon, any claimagainstthem in their officia capacitieswill be
dismissed.
B. Plaintiff Has Not Plausibly Alleged a Claim Against Defendant Roth

In Her Individual Capacity for a Violation of His Eighth
and FourteenthAmendment Rights

1. Plaintiff Has Not Plausibly Alleged anEighth Amendment Claim
Because HeHas Not Allegeda Sufficiently Serious Deprivation

Plaintiff contendsthat Defendant Roth “deliberately falsified” the Report “with false
statements” about Plaintiff that she “knew or should have known” would “definitely pose a
substantial risko [his] liberty” and in doing so acted with deliberate indifference under the
Eighth Amendment. (Doc. No. 4 at 6.) Defendant Ro#rgues that Plainfifhas failed to
plausibly pledan Eighth Amendment viation becauste hasot alleged any deprivation as a
result of herfalse statement. (Doc. No. 13 at 5.)

The Eighth Amendment to the United Stapeshibits ‘cruel andunusual punishment.”

U.S. Const. amend. VIII. As the Supreme Court explaindghimer v. Brennan, “the treatment

a prisoner receives and the conditions under which he is confined are subject tg scrin

the Eighth Amendment.” 511 U.S. 825, 832 (1994) (qudtietliing v. McKinney 509 U.S. 25,

31 (1993)). For an Eighth Amendment violation, a plaintiff must prove two reguents.1d. at
834. First, the alleged deprivation “must be, objectively, ‘sufficiently seriaugtison official’s
act or omission must result in the denial of ‘the minimal civilized measure of lifeéssigies”

Id. (citations omitted). Second,“a prison official must have a ‘sufficiently culpable state of

m

mind,” which is “one of ‘deliberate indifference’ to inmate health or safetid. (citations
omitted). Deliberate indifferenceequires that the prison official “know of and disregardi] a

excessive risk to inmate health safety; the official must both be aware of facts from which the



inference could be drawn that a substantial risk of serious harm exists, anc ladssmmdsaw the
inference.” Id. at 837.

The Third Cicuit applied this testin Chavarriaga v. New Jersey Department of

Corrections as follows

An inmate seeking to prove that she has been subjected to an Eighth
Amendment violation therefore must make both an objective and a subjective
showing to impose liability on defendant. Objectively, an inmate must show
that the deprivation was “sufficiently serious” so that it reached the level of an
Eighth Amendment violation. Wilson, 501 U.S. at 297, 111 SCt. at 2324.
Subjectively, an inmate must show that the defendated with “deliberate
indifference” to her health or safetFarmer 511 U.S. at 834, 114 S. Ct. at 1977.

806 F.3d 210, 226-27 (3d Cir. 2015).
Courts have consistently held that false or degrading statements of prisoalsoffici
other state actorsyithout more, do not rise to the level of an Eighth Amendment \aolaSee,

e.g, Zuniga Hernandez v. Unknown Officer, 433 F. App’x 56, 59 (3d Cir. 2Qd4s) curiam)

(holding that correctional officer’s false statement during disciplinayitg “was not an
example of deliberate indifference to a substantial risk of serious harm” anglamisf had not

stated an Eighth Amendment cla{oiting Farmer 511 U.S. at 8336)); Ingram v. DonatgeCiv.

A. No. 1:08CV-0407,2008 WL 2780648, at *2 (M.D. Pa. July 16, 2008) (adopting magistrate
judge’s recommendation that inmate plaintiff's Eighth Amendment claim againgctonal
officer for calling him a racial slur be dismissed because it did not causgrigadion that \&s

“objectively, ‘sufficiently serious™ (quoting=armer 511 U.S. at 834) Kilgore v. Koop, No.

1:09¢v-117, 2009 WL 528933, at *3 (W.D. Mich. Mar. 2, 2009) (holding that prison
supervisor’s “false and degrading statements” about prisoner plaintiff “chencbdnsidered to
rise to the level of punishment that violates the Eighth Amendment”).

In this case, Plaitiff has not plausibly ple@ violation of his Eighth Amendment right to

be free from cruel and unusual punishment because he has dohelirst requirement of the



test set forth infFarmer v. Brennan He has noplausibly allegd that Defendant Roth’s false

staement in the Report caused sufficiently serious deprivationf “the minimal civilized
measure of life’s necessitiesSeeFarmer 511 U.S. 834.He does noplausiblyallege that her
false statement caused him to be denied parole or caused him any other adverseemo®seq
with the Parole BoardPlaintiff's claims, at best, are speculative.

In fact, Plaintiffclarified his Complant at the February 22, 201®&aring on the Motign
“My point here is that there was only one purpose for that supervision history repdrivasdo
cause me harm in the eyes of the parole board, as | said.” (Hr’'g Tr. atZ%)23e explained
‘I did not imply . . . that Agent Roth submitted the supervision report that I'm usingsha
reason for not being paroled(ld. at 23:25.) He continued, “My argument is simply that Agent
Roth’s intentions were to cause me harm by saying that | threatened the al&gedn the
courtroom.” (d. at 23:7-9.) Accordingly, Plaintiff only alleges that Defendant Roth’s statement
had the purpose of causing him harm butthat he has suffered any deprivation as a result
Because, objectively, Plaiffthas not plausibly alleged that Defendant Roth’s false statements in
the Report caused him “sufficiently serious” deprivation, he has failed to meetrshe f
requirement ofan Eighth Amendment claim For this reason, Plaintiff's Eighth Amendment
claimagainst Defendant Roth will be dismissed.

2. Plaintiff's Fourteenth AmendmentSubstantive Due Process Claim
Will Be Dismissed Under the MoreSpecific-Provision Rule

Plaintiff alleges that Defendant Roth’s actions violated the Fourteenth Aneatdm
because & devised a plan with actual malice and willful misconduct to make false and
incriminating statements about him with a malicious objective to jeopardize his liberpg. (D
No. 4 at 6.) Although hdoes not specify in his Complaint whether his FourteAntendment

claim is asubstantive or procedural due process claim, liberally construingllégations the

10



Court viewshis claim as one for a violation of his substantive due process fightefendants
argue thatPlaintiff’s Fourteenth Amendment clairm subsumed within his Eighth Amendment
claim under the “morspecificprovision rule”andthereforemust be analyzed under the Eighth
Amendment instead afnder the Fourteenthmendment. (Doc. No. 13 at 4.)

Under the morespecificprovision rule,”the Supreme Court has held that “[w]here a
particular Amendment provides an explicit textual source of constitutionsdgbon against a
particular sort of government behavior, that Amendment, not the more gesgrabrion of

substantive due process, shibe the guide for analyzing these claim€6unty of Sacramento v.

Lewis, 523 U.S. 833, 841 (1998) (quoting Albright v. Oliver, 510 U.S. 266, 273 (13@8)also

Betts v. New Castle Youth Dev. Ct621 F.3d 249, 260 (3d Cir. 2010) (applying mspedfic -

provision rule, holding that Eighth Amendment covered conditions of confinement claim

®  The Farrteenth Amendmendue process clauseontains both substantive and procedural

components.” Steele v. Cicchi 855 F.3d 494, 501 (3d Cir. 2017) (citing_County of
Sacramento v. Lewj23 U.S. 833, 8486 (1998)). InSteele the Third Circuit explained
that “[tlhe substantive component of thae Process Clause limits what government may do
regardless of the fairnes$ procedures that it employs . . . in order to ‘guarantee protect[ion]
against government power arbriha and oppressively exercised.’ Id. (first quoting
Boyanowski v. CapitaArea Intermediate Unit215 F.3d 396, 399 (3d Cir. 2000); then
guotingLewis, 523 U.S. at 846).

Courts in the Third Circuit hold that allegedly false statements by govaetnawtors
implicate substantive due process righ&eeBoyanowskj 215 F.3d at @0-01 (discussing
false statements made by executive director at plaintiff’'s former empdsyarsubstantive

due process claimBtarkey v. York County, No. 1:1dv-00981, 2011 WL 11071762, at-=!

(M.D. Pa. Sept. 21, 2011) (analyzing allegedly delibdids® statements of child abuse by a
social worker under the substantive due process component of the Fourteenth Amendment).

Here, Plaintiff alleges that Defendant Roth devised a plan with actual maticevibil
misconduct to make false and incrimingt statements about him with a malicious objective
to jeopardize his liberty. (Doc. No. 4 at 6.) Because his claim centers on DefRadast
alleged arbitrary, oppressive, and abusive conduct, it is properly construed as a sabstanti
due process clai. SeelLewis, 523 U.S. at 8456 (stating that “only the most egregious
official conduct” is “abusive executive action” that is “arbitrary in the congiital sense”).

11



regarding football injury at juvenile detention center rather thanFtheteenth Amendment
substantive due processake.

Here, Plaintiff brings his FourtednAmendmentlaim for the same conduct as he Ilgsn
his Eighth Amendment claim. Because the Eighth Amendment provides a more specific
constitutional protection against false statements made about inrRtdediff’s claims are
properly addresseahnly under that AmendmentAccordingly, Plaintiff's Foureenth Amendment
claimis barred byhe morespecificprovision rule anavill be dismissed.

C. Plaintiff Has Not Plausibly Alleged a Claim Against Defendant Greenlyg in
His Individual Capacity for a Violation of His Eighth Amendment Rights

1. Defendant Greenberg Did Not Conspire with Defendant Roth to
Violate Plaintiff’'s Constitutional Rights When He Signed the Report

Plaintiff alleges thatby signing off on the Report containing Defendant Rothlse
statements about himDefendah Greenberg conspired with heio violate Plaintiff’s
constitutional rights. (Doc. No. 4 at 6.) Defend@mneenberg respondbkat Plaintiff hasmade
only a conclusory allegatioof conspiracy and has not glany fats to show that Defendants
agreed to deny Plaintiffisirights. (Doc. No. 8 at 9.) The Court agrees.

To state alaim for conspiracy under 8 1983, a plaintiff must all§d¢ the existence of
a conspiracy involving state action; and (2) a deprivation of rights in furtherancee of th

conspiracy by a party to the conspiracy.” Rosembert v. Boroughladriflsdownel4 F. Supp.

3d 631, 647 (E.D. Pa. 2014) (quotiGgle v. Storti608 F. Supp. 2d 629, 635 (E.D. Pa. 2009)).
Plaintiff must allege that there was an agreementraeating of the minds tdeprive himof his

constitutional rights Starzell v. City of Philadelphjé&33 F.3d 183, 205 (3d Cir. 2008) (quoting

Adickes v. S.H. Kress & Co., 398 U.S. 144, 158 (1970)p. survive a motion to dismiss, a

81983 conspiracy claimishould identify with particularity the conduct violating plaintiffs’

rights, the time and place of these actions, and the people responsible thdReferhbert, 14

12



F. Supp. 3d at 648 (quotii@eJdin v. Temple Uniy.Civ. A. No. 06778,2006 WL 262374, at *5

(E.D. Pa. Sept. 11, 2006)).
In this case, as noteBlaintiff has noplausibly alleged deprivation of his constitutional
rights caused bythe false statement in the ReporThus his conpiracy claimto violate those

rights also fails. SeeSchlager v. Beard398 F. App’x 699, 702 (3d Cir. 2010) (holding that

because plaintiff could not establish a violation of his constitutional rightguié cot establish

a conspiracy to violate thosgghts). He alsohas not alleged that there waany sort of
agreement between Defendatd violate his rights Instead, he merely alleges that Defendant
Greenberg confirmed the staterhéy signing the Report. (Doc. No. 4 at @Because Plaintiff

has failed to allege an agreement or a meeting of the minds between DefendantadRoth a
Greenberghis conspiracy claim failsAs such Plaintiff's conspiracy claim will be dismissed.

2. Defendant Greenberg Is Not Responsible for the Alleged Conduot
Defendant Roth Undera Theory of Respondeat Superior

Not only has Plaintiff failed to plausibly allege a conspiracy claim againstnbaht
Greenberg for his conduct in signing off on the Report prepared by DefendapPRathff al
hasnot plaugbly alleged a claim for supervisory liabilityagainst Defendant Greenberg

“Government officials may not be held liable for the unconstitutional conduct of their

subordinates under a theory of respondeat sugerfmgueta v. U.S. Immigration & Cust@n

Enf't, 643 F.3d 60, 71 (3d Cir. 2011) (quoting Ashcroft v. Igbal, 556 U.S. 662, 676 (2009)).

Because vicarious liability is inapplicable, “a plaintiff must plead that €éxmvernmenbfficial
defendant, through the official's own individual actions, kadated the constitution.” Id.
(quotinglgbal, 556 U.S. at 676). The government official “must have had some sort of personal

involvement in the alleged unconstitutional conduct” to be held liddle.

13



A government official can be held liable for acts of a subordinate in two ways. AX.k&l.e

J.M.K. v. Luzerne Cty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004). First, “personal

involvement can be shown through allegations of personal direction or of actual &geaied

acquiescence.’Arguetg 643 F.3d at 72 (quotingode v. Dellaciprete845 F.2d 1195, 1207 (3d

Cir. 1988)). To plead acquiescence, “the supervisor must contemporaneously know of the

violation of a plaintiff's rights and fail ttake action.” Anderson v. City of Philadelphi&iv. A.

No. 165717, 2017 WL 550587, at *4 (E.D. Pa. Feb. 10, 2017) (citing Robinson v. City of

Pittsburgh 120 F.3d 1286, 1294 (3d Cir. 1997)Although a court can infer that a defendant
had contemporaneous knowledge of wrongful conduct from the circumstances surrounding a

case, the knowledge must be actual, not constructive.” Chavarriaga v. N.JoD@pit., 806

F.3d 210, 222 (3d Cir. 201%¢iting Bakerv. Monroe Township50 F.3d 1186, 11943d Cir.

1995).

Second, a supervisor can be liable under § 1983 if he “implements a policy or practice
that creates an unreasonable risk of a constitutional violation on the part of the subartinate
the supervisor’s failure to change the polamyemploycorrective practices is a cause of this

unconstitutional conduct.’Arguetg 643 F.3d at 72 (citing Brown v. Muhlenberg Township, 269

F.3d 205, 216 (3d Cir. 2001)).
Here Plaintiff has failed to plausibly allege that Defendant Greenberg’s conduct as
supervisowviolated his constitutional rightsDefendant Greenberg cannot be held liable for the

unconstitutional conduct of Defendant Roth under a theorgsgfondeasuperior and Paintiff

has notplausiblyallegad that he had any personal involvement in Defendaoth’s conduct.
SeeArguetg 643 F.3d at 71Plaintiff has not pld that Defendant Greenberg personally directed

or had actual knowledge of Defendant Rethonductat the time He alsohasnot pled that

14



Defendant Greenberg implemented any sort of policy or practice that createdemsonable
risk of a constitutional violation on the part Defendant RotBeeid. at 72. Plaintiff merely
contends that Defendant Greenberg signed off on the RepoairangtDefendant Roth'alse
statement about him. This sole allegation is insefficto state a clainagainst Defendant
Greenberg for the acts of Defendant Rofhhe claims against DefendaGreenberg will be
dismissed.

D. Defendants Roth and Greenberg Aréentitled to Qualified Immunity

Finally, Defendants submit that the doctrine of qualified immunity shields them fr
liability. (Doc. No. 8 at 10.) In response, Plaintiff argues that Defendants are not entitled to
gualified immunity because the constitutal violations fall under the Eighth and Fourteenth
Amendmentswhich areclearly established constitutional rightdoc. No. 12 at 12-13.)

The doctrine of qualified immunity “shields government actors from suit ‘ingsfdheir
conduct does not viate clearly established statutory or constitutional rights of which a

reasonable person would have knownZaloga v. Borough of Moaosic, 841 F.3d 170, 174 (3d

Cir. 2016) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). A qualified immunity

detemination requires a twpart inquiry. Id. First, a court must consider “whether the alleged
facts, taken in the light most favorable to the injured party, ‘show [that] the [gogetnm
official]’s conduct violated a constitutional right.’Td. (alterations in original) (quotindsaucier
v. Katz, 533 U.S. 194, 201 (2001)).

Second, a “court must ask whether the right was clearly established ‘in light of t
specific context of the case, [and] not as a broad general propositidn(&lteration in original)
(quotingSaucier 533 U.S. at 201). @lified immunity applies unless tlgovernmenobfficial’s

conduct violated &clearly esthlishedlaw,” that is if the “officers have ‘faire notice’ that they

are acting unconstitutionally.’Davenport v. Borough of Homestead, 870 F.3d 273, 281 (3d Cir.
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2017) (quoting Mullenix v. Luna, 136 S. Ct. 305, 314 (201%°ut another way,dh officer is

not entitled to qualified immunity ifat the time of the challenged conduct, the contours ef [th
right [were] sufficiently clear that every reasonable official would haverstood that what he

[was] doing violates that riglit. 1d. (alterations in originaljquotingAshcroft v. aiKidd, 563

U.S. 731, 741 (2011))Although “a case directly ongmnt” is not required, “existing precedent
must have placed the statutory or constitutional question beyond debhtgduotingal-Kidd,
563 U.S. at 741).

Here, Defendantsare entitled to qualified immunity because Plaintiff has not plausibly
alleged thattheir conductviolated a constitutional righthat wasclearly establishedn the
context of thiscase. Firstbecause Defendatommitted no constitutional violatioheyare
entitled to qualified immunity and dismissal of the claiagginst them The Court’'s analysis
could end now because a court is not required to analyze the second step of the qualified
immunity test if no constitutional violation occurre8&cott v. Harris 550 U.S. 372, 377 (2007)
(stating that a court must onpyoceed to the second step of the qualified immunity analysis if it

finds a constitutional violationgee alsdReedy v. Evanson, 615 F.3d 197, 22B8(3d Cir. 2010)

(explaining that no further inquiry is required if no constitutional violation is found).
Nonetheless, the Court will briefly discuss the second prong.

Second, Defendants’ conduct did not violate clearlyaldisthed law under the
circumstances This Court is not aware of amyecedent that holds that, without maieis a
constitutional vidation for a parole agent to write a false statement aboutendaht in aeport.
Moreover, theCourtalsois not aware of any precedent that holds that it is unconstitutional for a

supervisor to sign off on a report containafplse statement. SinBefendantslid not violate a
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clearly established constitutional right, they are entitled to qualified immumity,Péaintiffs
claims against them will be dismisséd.

V. CONCLUSION

For all the foregoing reason®efendants’Motion to Dismiss(Doc. Na 8) will be

granted An appropriate Order follows.

" Although Plaintiff has not requested that he be granted leave to amend his iBpritpa

Court will not grant him leave to amend because doing so would be firileivil rights
cases, thecourt “must offer amendment-irrespectiveof whether it isrequesteg-when
dismissing a case for failure to state a claim unless doing so would be inegaitélsile.”
FletcherHarlee Corp. v. Pote Concrete Contractors, Inc., 482 F.3d 247, 251 (3d Cir. 2007)
(citation omitted);see alsaMullin v. Balicki, 875 F.3d 140, 151 (3d Cir. 201 Qrayson V.
Mayview State Hosp., 293 F.3d 103, 108 (3d £002)

Here, amendment will not be granted because it would be fuBlaintiff's claims fail
because the alleged conduct does not amount to a constitutional violation and because
Defendants are entitled to qualifiedmunity. Amendment would not cure the deficiencies

in the Complaint.For this reasorthe Complaint will be dismissed with prejudice.
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