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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OFPENNSYLVANIA

DAVID A. KRANTZ,
Plaintiff,

V. : No. 18-cv-3450
PEERLESS INDEMNITY INSURANCE

COMPANY,
Defendant.

OPINION
Defendants Motion for a More Definite Statement, ECF No. 5-Denied
Defendants Alternative Motion to Dismiss Bad Faith Claim, ECF No. 5—Granted
Defendant s Alternative Motion to Strike References to Unfair Insurance Practices Act,
ECF No. 5—Denied as Moot

Joseph F. Leeson, Jr. March 11, 2019
United States District Judge

l. INTRODUCTION
This case, which was removed from Pennsylvania state court, involves Plaaviidf &
KrantZ s claim forunderinsured motorist insurance coverage for injuries he sustained in a car
accident. Krantz anBefendant Peerless Indemnity Insurance Company dispute the amount of
coverage to which Krantz is entitléd®eerless describes Krargsomplaint as vague and
moves for a more definite statemaid,in the alternative, to dismiss Krardzstatutory bad
faith claim and strike references in the Complaint to the Pennsylvania UnfamricsuPractices

Act.

1 KrantZs Complaint listed Ohio Casualtysurance Company and Liberty Mutual
Insurance Company as additional defendants, but they were dismissed by joiatistipilthe
parties. ECF No. 4.
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This Court finds Krantz Complaint sufficiently detailed that Peerless can respond to it
and denies the motion for a more definite statement. However, this Court finds thiat &as
not stated a bad faith claim and will dismiss that claiotordingly, the motion to strike specific
allegations as irrelevant to the bad faith claim is denied as Mbibtout the bad faith claim, this
case fails to meet tremount in controversy requirement, and this Court will remand the case to
the state couit Krantz does not file an amended complaint.

I. BACKGROUND

The following facts are drawn from KrargZZomplaintand are accepted as true, with all
inferences drawn in Krarizfavor.

In July 2012 Krantzwas involved in a car accident while riding as a passenger in a car
driven by Justin Miller. Compl. § &rantzsustained various injuries as a result. Compl. {1 7-10.
Krantz broughta personal injury claim against Miller and Milkeinsurer, which the parties
settledfor $25,000. Compl. T 14.

In addition to his claim against Miller’s insuré&rantz madeclaims for underinsured
motorist ( UIM”) benefits under tw separate policies ofiotor vehicle insurance that were in
effect on the date of the accideabe issued by Progressive Insurance Company and one issued
by Defendant Peerless Indemnity Insurance Comp@ownpl. 1 15-17Progressive settled
KrantZs UIM claim against its policy for the polisyUIM limit of $60,000. Compl. 1 16.

Peerless paid Krantz $62,500 of their alleged $100,000 UIM limit but refused Krantz’'sdlema
for the remaining $37,500. Compl. T 17.

Krantz brought suit in the Court of Common Pleas of Lancaster C&e¢i2CF No. 1.

Peerless removed the case to this Court on August 15, [20k8antz argues that Peerléss

refusal is based on “bad faith reliance on an invalid and unlawful set off provikatriimits
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UIM recovery under multiple UIM policies tdte highest applicable limits for any one vehicle
under the policy.” Compl. T 18. Krantz claims that the Peerless policy provides Ulk&geve

an amount between $100,000 and $500,000, depending on Peaitdity'so produce a valid
stacking waiver, and that, although he fully complied with the terms of the pBbkeyless paid
only a portion of the available UIM benefits. Compl.  22. Krantz claims that Beéaieed to
fairly evaluate his claim, reasably investigate his claim, and promptly pay the full value of his
claim. Compl. 11 2&0. He alleges that Peerlesad faith reliance on the seff provision is a
material breach of the insurance agreenaaat demands damagesceedings50,000 plus
“interest, delay damages, costs of suit and such other damages as allowedtiyn laquity.”
Compl. 1 34-35.

Peerless has filed several motions in the alternative. First, Peerless pravesdre
definite statement under Rule 12(e) on the basis thaipbedrantz has not separated his
Complaint into separate counts, it is so vague and ambiguous that Peerless cpondt heshe
alternative Peerless moves to dismiss Krdstztatutory bad faith claim under Rule 12(b)(6) and
to strikeas irrelevant t&rantZs bad faith claimhis allegation that Peerless violated the
Pennsylvania Unfair Insurance Practices Act (UIPA).

II. LEGAL STANDARD
A. Rule 12(b)(6) Motion to Dismiss

In rendering a decision on a motion to dismiss for failure to state a claint,ahrsmust
“accept all factual allegations as true [and] construe the complaint in the lightrmstble to
the plaintiff” Phillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (quotkPigker v.
Roche Holdings Ltgd292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted).

Only if “the‘[flactual allegations . . . raise a right to relief above the speculative’I&ae the
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plaintiff stated a plausible claind. at 234 (quotindgell Atl. Corp. v. Twomb|y550 U.S. 540,
555 (2007)). However the tenet that a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusiémsshcroft v. Igbgl556 U.S. 662, 678 (2009)
(explaining that determining whether a complaint states a plausible claim for rel[ef].a
contextspecific task that requires the reviewing court to draw on its judiciarexpe and
common sense”). The defendant bears the burden of demonstrating that a plaifaifedao
state a @im upon which relief can be grantddedges v. United State$04 F.3d 744, 750 (3d
Cir. 2005) (citingkehr Packages, Inc. v. Fidelcor, In®@26 F.2d 1406, 1409 (3d Cir. 1991)).
B. Rule 12(e) Motion for a More Definite Statement

Under Rule 12(e),[a] paty may move for a more definite statement of a pleading to
which a responsive pleading is allowed but which is so vague or ambiguous that tloapaoty
reasonably prepare a respohseed.R. Civ. P. 12(e). Rule 12(e) motions are “highly
disfavored”in light of Rule 8, which requires only a short and plain statement of the
claim.Country Classics at Morgan Hill Homeowne#ssn v. Country Classics at Morgan Hill,
LLC, 780 F. Supp. 2d 367, 371 (E.Pa.2011);see alsdSun Co. v. Badger Design &
Constrictors, 939 F. Supp. 365, 374 (E.Pa.1996) (‘The class of pleadings that are
appropriate subjects for a motion under Rule 12(e) is quite small-the pleading must be
sufficiently intelligible for the court to be able to make out one or more pdtgniable legal
theories on which the claimant might proceed.” (quoting 5A Charles A. Wrighti8uAR.
Miller, Federal Practice and Procedu&1376 (1990)))Granting the request for a more definite
statement is only appropriate when the pleading is “so vague or ambiguous that thegopposi
party cannot respond, even with a simple denial, in good faith; without prejudice t6 gself

Co0.,939 F. Supp. at 368 (quotations omitted).
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V. ANALYSIS
A. Motion for a More Definite Statement

Peerless bases its motion famare definite statement on KraigtZailure to divide his
Complaint into separate counts or list specific causes of action. Mot. 4.

A plaintiff’s mere failure to separate his complaint into separate counts does not justify
granting a motion for a more filgte statementSee Ciocca v. Heidrick & Struggles, InNo.
CV 17-5222, 2018 WL 2298498, at *4 (E.D. Pa. May 21, 20b8)ding that plaintiffs failure
to separate each theory of recovery resulting from same factual allegatmasseparate count
did not justify granting motion for more definite stateme@untry Classics780 F. Supp. 2d at
372 (denying motion for more definite statement even though plaintiff included efgrase
claims in single count because defendant and court could dieartiff’s specific allegations).

Although Krantz’'s Complaint could be clearer, it is not so “vague or ambigticais”
Peerless cannot resperdt]he basis for granting such a motion is unintelligibility, not lack of
detail” McGee v. Conyngham TwNo. 4:17€V-01639, 2018 WL 2045437, at *2 (M.D. Pa.
May 1, 2018) (denying motion where court could discern causes of action plead antLtile fac
basis for eachjquotingWood & Locker, Inc. v. Doran & Assoc308 F. Supp. 684, 691 (W.D.
Pa. 1989) The“core fact’ underlying Krantzs claim are clear: he complains that Peerless
improperly refused to pay him the full amount of UIM benefits he was due under thegudic
relied on an invalid set off provisioBee Godfrey v. Upland Boroug?¥6 F. Supp. 3d 1078,
1087 (E.D. Pa. 201{¥enying a motion for a more definite statement whfitke core facts

underlying Plaintiffs claims are more or less comprehensible despite their haphazard
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presentation.”). This Court discerns two causes of actiasedn these allegation&rantzs
Pennsylvania state law claim for bad faitthich Peerless has already identified and responded
to, anda claim for breach of the insurance agreemiédrantzs Complaint contains a sufficient
statement of his claims that Pless can respond, and the motion for a more definite statement is
denied.
B. Motion to Dismiss Bad Faith Claim

Peerless moves to dismiss KrdstPennsylvania state law bad faith clalennsylvania
provides a statutory remedy against insurers for bad faith, codified in 42 Pa. C.S. 8§ 8831. Sec
§ 8371 provides:

In an action arising under an insurance policy, if the court finds that the insurer

has acted in bad faith toward the insured, the court may take all of the following

actions:

(1) Award interest on # amount of the claim from the date the claim was made
by the insured in an amount equal to the prime rate of interest plus 3%.

(2) Award punitive damages against the insurer.
(3) Assess court costs and attorney fees against the insurer.
42 Pa. C.S. § 8371.
Although the statute does not defirad faith’, the Superior Court of Pennsylvaniaas

defined it asany frivolous or unfounded refusal to pay proceeds of a polibgtletsky v.

2 Although the Complaint alleges that Peerless violated its fiduciary dgiKsantz’s

insurer, there is no fiduciary duty owed to an insured in the context of underinsured/uninsured
motorist benefitsSee Meyers v. Protective Ins. Cdo. 3:16€V-01821, 2017 WL 386644, at

*5 (M.D. Pa. Jan. 27, 2017) (striking references to breach of fiduciary dittgg(€Condio v.

Erie Ins. Exch.899 A.2d 1136 (Pa. Super. Ct. 2009)).

3 KrantZs Complaint clearly states tHddefendantscontinued bad faith reliance upon

and assertion of the invalid and unlawful set off provision of its policy constituteseaiah

breach of the Insurance Agreement . . . .” Compl. § 34. In his response to the Motion, Krantz
confirms that he intended to allege claims for bad faith and breach of contragipPh, @CF

No. 7.
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Prudential Property and Cas. Ins. C649 A.2d 680, 688 (Pa. Super. Ct. 1994) (quoting Bsack’
Law Dictionary 139 (6th ed. 1990)) (quotations omitted). To state a claim of bad faitmtdfpla
must allege that the insurdfl) did not have a reasonable basis for denying benefits under the
policy; and (2) knever recklessly disregarded its lack of reasonable basis in denying the
claim.W.V. Realty, Inc. V. Northern Ins. C834 F.3d 306, 312 (3d Cir. 2003). “Although the
insurer’s conduct need not be fraudulentete negligence or bad judgment is not bad
faith.” Northwestern Mut. Life Ins. Co. v. Babayd30 F.3d 121, 137 (3d Cir. 2005)
(quotingBrown v. Progressive Ins. C&60 A.2d 493, 501 (Pa. Super. Ct. 2004) ). “The insured
must ultimately show thathe insurer breached its duty of good faith through some motive of
selfinterest or ill will.” 1d.

Courts in this Circuit have routinely dismissed bad faith claims reciting*bale
bones’conclusory allegations that are not accompanied by factual allegationgestitiicraise
the claims to a level gdlausibility required to survive a Rule 12(b)(6) motion to disnge=,
e.g, Smith v. State Farm Mut. Auto. Ins. C806 FedApp'x. 133, 136 (3d Cir. 2012)Camp v.
New Jersey Manufacturers Ins. CNo. 16-1087, 2016 WL 3181743, at *5-6 (E.D. Pa. June 8,
2016);Pasqualino v. State Farm Mut. Auto. Ins. (do. 15-0077, 2015 WL 3444288 (E.D. Pa.
May 28, 2015).

For example, iMozzo v. Progressive Ins. Cthe plaintiffs complaint contained only
conclusory allegations asserting that:

(1) he compliedvith all relevant requests attributable to the investigation of this

claim and requests that his claim be covered; (2) the defendant arbitrarily and

capriciously failed to honor its contractual obligations; (3) as a result of the

defendant’s failure to honor its obligations, the plaintiff incurred and continued to

incur damages; and (4) the defendant acted in bad faith in failing to honor the
plaintiff’s claim.
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No. CIV.A. 14-5752, 2015 WL 56744 *3 (E.D. Pa. Jan. 5, 2015). The Court found that
“[n]othing in the complaint sets forth any facts regarding Defendauatiions, let alone actions
from which the Court can infer a bad faith clairtd’’ Accordingly, the Court dismissed the bad
faith claim without prejudice.

Krantzmakes similar conclusory allegatis. Healleges that Peerless has refused to pay
him in good faith the $37,500 he alleges remains available under the UIM lpetiayse
Peerless reliedn an invalid and unlawfidetoff provision. Compl. {1 17-18. According to the
Complaint, Peerless ditbt make any good faith offers to settle the claim despite Kseantz
repeated demands, Compl. § 26, failed to objectively and fairly evaluate hisCtaimpl. 28,
failed to promptly tender payment of the fair value of the claim, Compl. 1 29, and &ailed t
reasonably investigate Krargzlaim, Compl. § 30With respect to the allegedly invalid st
provision (which Krantz’s Complaint does not identify clearly), Krantz does noediegs to
show that the provision was in fact invalid or, more importantly, that Peerless kiséaubd
have known that it was denying the full amount of benefits based on an invalid provision.
Similar to theMozzocase Krantz does not support his conclusory allegations about Pegrless’
handling of his claim with suppanty facts. For example, he alleges that Peerless did not
promptly tender payment of the fair value of the claim, but offers no facts to shoayardel
paymentSee Camp2016 WL 3181743, at *6 (“[F]ailure of an insurer immediately accede to
a demanddr the policy limit cannot, without more, amount to bad faith.”” (quogngth 506
Fed. App’x. at 136)). Although Krantz alleges that Peerless failed to reasomadsiigate, the
Complaint offers no factdescribingwhat, if any, investigation Peerless made and how it was
inadequate.Essentially, Plaintiffs cursory allegations assert that Defendant lacked a reasonable

basis for denying Plaintif claim for benefits, but do not provide any factual allegations from
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which the Court could make a plausitdhference that Defendant knew or recklessly disregarded
its lack of a reasonable basis for denying benéftasqualing 2015 WL 3444288, at *5
(footnote omitted). This Court concludes that Krantz has not stated a claim for hadchtiet
Pennsylvania law and will dismiss the claim without prejudice.

C. Subject Matter Jurisdiction Over Breach of Contract Claim

With KrantZ s Pennsylvania law breach of contract clainmgahe only remaining claim
against Peerless, this Court must consider whether it still has subject mattestjonisiver this
action? Peerless initially removed this action to this Court from the Pennsylvania stite ¢
under 28 U.S.C. § 1441, with this Court’s subject matter jurisdiction based on diversity
jurisdiction under 28 U.S.C. § 1332(&Jotice of Removal 1 201, ECF No. 1. Peerless
represented that diversity of citizenship exists between the parties aarddbat in controversy
exceeds $5,000: Krantz demands judgmeniceedingb50,000, plus interest, delay damages,
and costs, and a plaintiff prevailing on a statutory bad faith claim can recovévepdamages,
interest, attorneydees, and costSeed42 Pa. C.S. § 8371.

A removing defendant carries the burden of establishing the requisite amount in
controversyRuss v. Unum Life Ins. C@d42 F. Supp. 2d 193, 199 (D.N.J. 2006) (citdayer v.
Snap—On Tools Corp913 F.2d 108, 111 (3d Cir. 1990)). The Third Circuit has cautioned that §
1441 must be strictly construed against remosalthat the Congressional intent to restrict
federal diversity jurisdiction is honoredSamuel-Bassett v. KIA Motors America, 1867 F.3d

392, 396 (3d Cir2004) (internal citations omitted)Becausdack of jurisdiction would make

4 A federal court may consider the existence of juctsai on its own at any time; litigants

may not confer subject matter jurisdiction by consdayfield v. Home Depot U.S.A., In¢68
F. Supp. 2d 436, 445-46 (E.D. Pa. 20@itjng In re Orthopedic “Bone Screw” Products
Liability Litigation, 132 F.3d 152, 155 (3rd Cir. 1997)).
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any decree in the case void and the continuation of the litigation in federalwtdertiie

removal statute should be strictly construed and all doubts should be resolved in favor of
remand. Abels v. State Farm Fire &as. Co..770 F.2d 26, 29 (3d Cir. 1985) (internal citations
omitted);see alsdteel Valley Authority v. Union Switch & Signal DB09 F.2d 1006, 1010 (3d
Cir. 1987) (1t is settled that the removal statutes are to be strictly construed against rantbval
all doubts should be resolved in favor of reman(titing Abel9. Thus, a removing party must
provide more than mere speculation or tenuous inferences about the amount in controversy to
satisfy its burdenrRuss v. Unum Life Ins. C@d42 F. Supp. 2d 193, 198 (D.N.J. 2006Mfere
speculation that a claim will exceed the jurisdictional amount is not enough to confer
jurisdiction?)

Now that this Court has dismissed Krastbad faith claim, the statutolbasisfor
awardingpunitive damages, interest, attorney’s fees, and costs under 42 Pa. C.S. § 8371 no
longerexists Absent his bad faith claim, Krantz cannot recover punitive damages because
Pennsylvania law does not permit a plaintiff to recover punitive damagesifopkebreach of
contract. SanuelBassett v. KIA Motors Am., In®@57 F.3d 392, 402 (3d Cir. 2004). Nor can
Krantz likely recover attorney$ees, becauseennsylvanidaw does not allow awards of
attorneys’ fees in ordinary breach of contract actions absent a contractusigorteihe
contrary. Bd. of Trustees, Roofers Local No. 30 Combined Welfare Fund v. Int’l Fid. In&3Co.
F. Supp. 3d 459, 474 (E.D. Pa. 2014) (citBygpeck v. State Farm Mut. Auto. Ins.,Qdo. 3:12—
CV-324, 2012 WL 2239730, at *4 (M.D. Pa. June 15, 205#)}i, 644 F. App’x 133 (3d Cir.

2016). Although Pennsylvania law does permit statutory prejudgment interest aé tbiesia
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percent in breach of contract actiores potential interest recowecombined with the $50,000
damages Krantz claims still falshort of the amount in controversy requirement.

Therefore, if Krantz does not amend his Complaint, this Court will remand hisnieghai
state law breach of contract claim to the state dmaséd on the absence of subject matter
jurisdiction

D. Motion to Strike

Because this Court dismisses Kraatiad faith claim and concludes that it lacks
jurisdiction over the lone breach of contract clainmeed not decide whether the refereircthe
Complaint to the UIPAs relevanto Krantz’s bad faithclaim. Accordingly, Peerlessmotion to
strikeis denied as moot.

V. CONCLUSION

For the reasons discussed above, Peéslesstion for a more definite statement is
deniedthe motion to dismiss Kraritz bad faith claim is grantednd the bad faith clainsi
dismissed without prejudic&rantz will be permitted leave to file an amended complaint; if he

chooses not to do so, this case will be remanded to the state court. A separatel@nder fol

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge

5 See Lehman Bros. Holdings Inc. v. Gateway Funding Diversified Mortg. Services, L.P.

E.D.Pa.2013, 942 F. Supp. 2d 516 (“Under Pennsylvania law, in contract cases, prejudgment
interest is awardable as of right.hernandez vLevin 548 A.2d 1191, 1193 (1988) (“For over a
century it has been the law of this Commonwealth that the right to interest upon mongy owi
upon contract is a legal right.”).
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