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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARTIN W. NOTHSTEIN,

Plaintiff, CIVIL ACTION NO. 191631

V.
USA CYCLING,
Defendant.
MEMORANDUM OPINION
Smith, J. October 19, 2020

The plaintiff, a former star track cycling athlete for the United States, claims that the
defendant published false information about him and leaked confidential and misleading
information about him to the media. In discovery, the plaintiff sought theitg@htthe sources
of confidential informants who provided allegedlyist&a reports about the plaintiff's sexual
misconduct to the defendadiiter the defendant refused to provide the names of the scamdes
the parties were unable to resolve the issue, the plaintiff filed a motiomigetthe production
of certain unreddaed documents which identify the alleged confidential informants.

In addition to the issue concerning the identity of the reporters of the allegadl s
misconduct, the defendant had apparently inadvertently discloseirsh@ame of one the
reportersduring discovery and clawed back that reference. The plaintiff referenced tleeoham
this inadvertently disclosed reporter in the aforementioned motion to compel and in this brie
opposition to a motion for summary judgment filed by the defendant. The defendant then moved
to have the court strike the plaintiff's submissions with references teploeter.

This court referred both motions (along with all discovery issues in the case lUnitibe

States MgistrateJudge, who entered an order whiatter alia (1) denied the plaintiff’'s motion
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to compel the defendant to produce the identity of the reporters, (2) determinthe tthafendant
had properly clawed back the reference to the inadvertently disclosed repaH®) directed the
plaintiff to refile his submissions without reference to this reporter and to not usantieeof this
reporter in ay future filings

The plaintiff now brings this discovery dispute before thmdersignedafter timely
objecting to the United States Magistrate Judgesler resolving thediscovery dispute
concerning the names of the reporters of alleged sexual miscoAftectreviewing the parties’
submissions, the couowverrules the objection relating to the motion to congmel sustains the
objection pertaining to the claw back issue.

l. PROCEDURAL HISTORY

The plaintiff, Matin W. Nothstein, filed the original complaint against the defendsa
Cycling, Inc.(*USAC”), on March 28, 2019, in the Lehigh County Court of CommteasNotice
of Remova] Ex. B, Compl.at ECF p.14,Doc. No. 1. Theplaintiff alleges thaUSAC “defamed
[him] and violated his confidentiality and privacy rights during the pendency of thep®afeS
investigation by leaking information about the repmmd investigation to the media and falsely
reporting on its website thffie] had been suspended for ‘disciplinary’ reaso@ampl.at 120.
The complaint contains three counts: d&jamation, (2)nvasion ofprivacy — alselight, and (3)
invasion ofprivacy — intrusionupon seclusionld. at ~13 On April 15, 2019 USAC removed
the case to B court pursuant to 28 U.S.C. 88§ 1332 and 1#ifice of Removaht 11 6, 16.

At the onset of discovery, on September 16, 2019, the parties emteredstipulated
protective order providinghat either party could designate certain discovery materials as
“confidential” and file those materials under seating the discovery period. Doc. No. 17. This

court entered ik first stipulated protective orden September 17, 2019. Doc. No. T8e parties



also enteredinto a confidentiality stipulation on January 3, 2020, and the court entered this
stipulation as an order of court on January 6, 2020. Dog. 280 31 On January 27, 2020, after
granting multple extension$or the parties to completiiscovery, the court ordered the parties to
complete all fact discovery by February 28, 2020. Doc. No. 38. On February 14, 2020, the court
referred the case to United States Magistrate Jitigidyn Heffley to sewe asdiscovery master

to assist the parties in settling any ongoing and future discovery disputes. Doc. No. 42.

As pertinent to the instant discovery dispute, on November 19, RHAC served the
plaintiff with its document production. Def.’s Mewi.L. in Oppn to Pl.’s Obg.to Judge Heffley’s
June 5, 2020 Order (“Def.’s Menm. Opp’n to Objs’) at 2, Doc. No. 91. Some of these documents
contained redactions of the names of alleged victims and reporters of thefjgailhtifjed sexual
abuseld. On Jnuary 16, 202Q;ounsel for the plaintiff depos@dSAC's former risk protection
manager, Jonathan Whiteman. PMem. of L. in Supp. of His Obj. to the June 5, 2020 Order
Under Fed. R. Civ. P. 72(&)Pl.’s Objs.”) at 3,Doc. No. 852. During this depositionJSAC
realized it hadnadvertentlyproduced documents revealing the first name of one of the reporters
of the plaintiff's alleged sexual abudgef.’s Mem.in Opp’n to Objsat 2 USAC's counsel then
clawed back the document revealithe first name of the alleged reportdr.

On January 30, 2020, the plaintiff wrote a letter to the court objecting to thetioedeof
five documents containing the names of alleged victims and reporteissalfeged sexual abuse.
Def.’s Mem. ofL. in Opp’n to Pl.’s Mot. to Compdl'Def.’s Opp’n to Mot. to Compel”), Ex. A,

Doc. No. 75-1.USAC produced a privilege log on February 26, 2020, explaining its reasoning for
the redactions. Ltr., Ex. 1, Doc. No.-45 Subsequently, on March 30, 2020, Juétgffley held
a discovery hearing regarding the dispute over the five redacted documents. Doc. No. 49. The next

day, March 31, 2020, Judge Heffley entered an oxtiéch,inter alia, declaredhe five documents



properly redacted andhstructing the plaintiff's counsel to informUSACs counsel of any
additional documents that he determined should be unredacted to reveal the nanezedf all
victims or reporters of sexual abusgeeMar. 31 Order at 1Doc. No. 50.The paintiff
subsequently identified niredditional documents he argued should be unredacted to reveal the
names of alleged victims or reporters of sexual aldbeé’s Mem.in Opp’n to Objsat 3.The
parties could not resolve their disputes,Judge Heffleyorderedthe plaintiff to file a motn to
compel production of the unredacted documeldts.Pl.’s Mem. of L. in Supp. ofHis Mot. to
Compelthe Production of Unredacted Documefiidl.’s Mot. to Compel”)at 3, Doc. No. 63-1.

On April 13, 2020JUSACfiled a motion for summary judgment. Doc. No. 51. The Center
for SafeSport sought permission from this court to file an amicus brief oh 1&pr2020! Doc.

No. 55. The court granted the motion April 20, 2020, and directed the clerk of court to a@bck
the Center for SafeSport’s amicus brief as a separate docubmntNo. 56 0On the same date,
the clerk of court docketed themicusbrief. Doc. No. 57. The plaintiff fled a response in
opposition to the motion for summary judgment on May 11, 2020. Doc. NQSFAC filed its
reply brief on May 18, 2020. Doc. No. 67.

The plaintiff filed a motion to compel the unredacted documents on May 13,,32020
compliance with Judge Heffley’'sMarch 31, 2020order. Doc. No. 63. The plaintiff
contemporaneously filed a motion for leave to file under seal portions of hignsigport of his
response in opposition WSAC's motion for summary judgment, certain exhibits attached thereto,
and his countestatement of material facts pursuant to the stipulated piretemtder Doc. No.

62. The plaintiff also filed a motion for leave to file under seal portions of his brief in support of

1“The United States Center for SafeSport is the jrehglent national safe sport organization for theedn$tates.”™
Mot. for Leave to File Amicus Br. of the U.S. Ctr. 8afeSport at 1, Doc. No. 55. “As part of itatatory mandate,
the Center receives and investigates reports of sexual, physttaimmtional abuse within Olympic and Paralympic
sports.”ld.
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his motion to compel pursuant to the stipulated protective order. Doc. No. 64. In resjfoA€e,
filed a motion to(1) strike the plaintiff's brief in opposition tdSAC's motion for summary
judgment, the plaintiff's response tdSAC's statement of facts and the plaintiff's counter
statement of facts, and the plaintiff's motion to seal; (2) enforce the partiésctore order; and
(3) impose sanctions on the plaintiff for referencing the name of an alleged reportexck etetm
inadvertently disclosed and clawed backW$AC. Doc. No. 66. On May 19, 2020, the court
referred these motions to Judge Heffley for disposition. Doc. No. 69.

USAC filed its brief in opposition to the plaintiff's motion to commeida motion for
leave to file under seal portions of its opposition to plaintiff’s motion to comrpMay 26, 2020
Doc. No. 5. On May 28, 2020, the plaintiff filed response in opposition tdSAC's motion to
strike, motion to enforce the parties’ protective order, and motion for sasacboc. No. 77. fie
court referredJSAC's motion to seal to Judge Heffley for final dispasiton June 1, 202Moc.
No. 79. On June 4, 2020SAC filed its reply brief in support of its motion to strike, motion to
enforce the parties’ protective orders, and motion for sanctions. Doc. No. 81.

On June 5, 2020, Judge Heffley issued an order éhyidg the plaintiff's motion to
compel, (2) granting in part the plaintiff's motion for leave to file under seal psrtbhis brief
in support of his response in oppositiottBAC's motion for summary judgment, certain exhibits
attached thereto, andsttounter statement of material facts, and the plaintiff's motion for leave to
file under seal his motion to compel and certain exhibits attached theregoarf@hg in part and
denying in partUSAC's motion to strike the plaintiff's opposition papeis,enforce the parties’
protective orders, and for sanctions, and (4) gratdiBg§C's motion to file under seal portions of

its response to plaintiff's countstatement of material facts and exhibit A thereto d8AC's



motion to file under seal portiors its opposition to plaintiff’s motion to compelune 5, 2020
Order, Doc. No. 82.

On June 19, 2020, the plaintiff filed objectsaio Judge Heffley’s June 5, 2020 order as
well as a brief in support of his object@iioc. No. 85.0nthe same datehe court scheduled
oral argument on the objectiofe the same time as the previously scheduled oral argument on
the motion for summary judgment, which was set for June 22, P@20No. 86 However, during
the June 22, 2020 oral argument, the court didaddress the objections, and, instead, granted
USAC time to respond to the objections.

On June 25, 2020, the plaintiff filed a motion to stay paragraphs two and three of Judge
Heffley’s order. Doc. No. 89. On June 29, 2020, the court entered an ordimgytha plaintiff's
motion to stay portions of Judge Heffley’s June 5, 2020, order. Doc. No. 90.

USACfiled its response in opposition to the plaintiff's objectitmJudge Heffley’s order
on July 6, 2020Doc. No. 91.The plaintiff filed his reply briein support of his objecti@on July
31, 2020. Doc. No. 95.The court held oral argument on the plaintiff's objections to Judge
Heffley’s order on August 4, 2020. The objections are now ripe for disposition.

Il. FACTUAL BACKGROUND

The plaintiff is an Olympic gold medalistcyclist anda politician. Mot. to Compel afl;
Def.’s Oppn to Mot. to Canpel at 2He alleges thatniOctober 2018, shortly after he announced
a bid for the United States House of Representatives, “an ‘anonymous tipstertemjitdSA C]

and apparently accused [the plaintiff] of engaging in sexual misconduct[.]” CompllafTfie

2 During oral argumentJSAC objected to the court consideg the plaintiff's reply brief because the plaintiff filed
the brief almost four weeks afteiSACfiled its response to the plaintiff's objectioasd without seeking the court’s
permission in compliance with this court’'s posted polici#hile the court apeciatedJSAC's compliance with and
notice of this court'policies the court will exercise its discretion and consider theregply to resolve this matter
fully on the merits rather than on a technicalBge Petrunich v. Sun Bldg. Sys., IiNn. 3:C\t04-2234, 2006 WL
2788208, at *3 (M.D. Pa. Sept. 26, 2006) (“[A] disposition on the migrifgeferred over a decision based upon
procedural technicalities.”).



plaintiff claimsUSAC subsequentlpublished false statements about him by putting his name on
a list of suspended riders and communigatmThe Morning Calthat (1)it received a complaint
concerning the plaintiff; (2)t forwarded the complaint to SafeSport; (3) before referring the
complaint, it “gathered‘enough specificity to allege a policy has been violate@) the
“allegation. . .included sexual miscondy¢tand (5)*[w]hen[it] receives an allegation of sexual
misconduct][it is] not making any determination of validity before reporting it to the U.S. Center
for SafeSport.’ld. at 28-30, 38; Def. USA Cycling, Inc.’s Mofor Summ. J., Ex. L, Doc. No.
51-14.Based on thesdaims the plaintiff seeks to holdSAC liable for defamatiomnd invasion

of privacy. Compl. at 7, 10-11.

This discovery dispute arises out of the pending litigation. As indicated abodge
Heffley issuedan order with four decision®solving the partiesdiscovery disputesn June 5,
2020.The plaintiff objects to two of those decisions: (1) Judge Heffldgcision to denyis
motion to compelJSAC to turn over unredacted copies of documents and (2) Judge Heffley’s

decision thatJ)SAC's claw back of the first name of one of the alleged reporters was proper.

8 Judge Heffley did not file a separate opinion setting forth heon@as for her decisions. The two relevant portions
of the June 5, 2020 decision in their entirety are as follows:

Plaintiff's Motion to Compel the Production of Unredacted Documents.(Roc63) iSDENIED.
The undersigned finds that the highly sensitive nature ofrtfasmation, the interest in protecting
the anonymity of individuals who reported the alleged sexual abusge@art of Plaintiff, as well
as the victims of Plaintiff's alleged conduct, far outweighs the margelevance that the identity
of these individuals mahave on Plaintiff's ability to prove his claims agains$AJ Cycling,
including any alleged malice on the part of USA Cycling. Accordingly, ateales necessary to
protect the identity of these individuals is proper.

USA Cycling’s Motion to Strike Plaintiff's Opposition Papeto Enforce the Parties’ Protective
Orders, and for Sanctions (Doc. No. 66/GRANTED IN PART andDENIED IN PART . The
undersigned finds that USA Cycling’s claw back of the identity of artepof alleged sexual abuse
that was inadvertently disclosed during discovery was proper. To the arteof Plaintiff's filings
reference the properly clawdck identity of the reporter, Plaintiff is ordered thleghem without
any reference to theavertently disclosed information and to refrain from using or disgjdke
foregoing information in any future filings. Pursuant to Judge Snifg 19, 2020 Order referring
USA Cycling’s request for sanctions to the undersigned fmrafication offacts (Doc. No. 69),
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plaintiff seeks to obtain the namestbk alleged reporters on the grounds that the names are
relevant tohis defamation and false light claims, which require proof of actual nfatés Mot.
to Compel at 2, 6.

[I. DISCUSSION

A. Standard of Review

The plaintiff must clear a high hurdie compel this court to overturn a magistrate judge’s
decision of a nomispositive pretrial matter. When a district judge “designate[s] a magistrate judge
to hear and determine any [Rdispositive] pretrial matter pending before the court,” the district
judge “may reconsider” the magistrate’s determination “where it has beem siaiv the
magistrate judge’s order early erroneousor contrary to law” 28 U.S.C. § 636(b)(1)(A)
(emphasis addedksee alsoFed. R. Civ. P. 72(a) (“The district judgetho refering non-
dispositive matterto magistratgudge“must consider timely objections and modify or set aside
any part of the order that is clearly erroneous or contrary to |aWti§. clearly erroneous standard
applies to a magistrate’s findings @ct, and the contrary to law standard applies to the
magistrate’s conclusions of lawJhited States v. Hofstettet23 F.Supp.3d 502, 505 (E.D. Tenn.
2019) see also Cipollone v. Liggett Grp., In@22 F.2d 335, 348 (3d Cir. 1987) (Garth, J.,
dissentng) explaining that district court “should have reviewed the magistrate’s opinion@exd or

using the ‘clearly erroneous and contrary to law’ standard prescribed by 28 U.S.C. §

and having considered the parties’ briefing, the undersigned doesnsider Plaintiff's conduct to
constitute civil contempt and consequently declinesettifg facts warranting holding Plaintiff in
civil contempt. However, in light of the undersigned&atmination that redactions made to protect
the identity of alleged victims and individuals who reported alleged sexual abube part of
Plaintiff are proper, any disclosure of that infotioa in future filings may warrant certifying facts
to Judge Smith pursuant to 28 U.S.C. § 636(e)(6)(B) to supgonding of civil contempt.

June 5, 2020 Order at2.
4 These documents are Bates stamped USACO388R, 30623065, 3433, 3618614, 36163619, 36253648,
and 36503653.



636(b)(1)(A),” meaning that district court “would determine whether the fietsd by the
magistrate to support the good cause determination were clearly erroneous amer wieet
conclusions of law supporting the finding were contrary to law. If the diswiatt held that the
facts found by the magistrate were clearly erronemusat conclusions of law were incorrect,
then the district court must reconsider the magistrate’s decisiriiding is clearly erroneous
when “although there is evidence to support it, the reviewing court on the entence is left
with the defirite and firm conviction that a mistake has been commit#&dderson v. Bessemer
City, 470 U.S. 564, 573 (19854 decision is contrary to law if it “contradict[s] or ignore[s]
applicable precepts of law, as found in the Constitution, statutes, or casdeme’Hofstetter
423 F.Supp.3d at 505 (alterations in origingljuotingUnited States v. AssaNo. 2:18CR-140,
2019 WL 5396783, at *3 (E.D. Tenn. Oct. 22, 2018¢E also Alarmax Distribs., Inc. v. Honeywell
Int'l Inc., Civ. A. No. 2:14cv-1527,2015 WL 12756857, at *1 (W.D. Pa. Nov. 24, 2015)
(“A finding is contrary to law if the magistrate judge has misinterpreted or misappliidable
law.” (citation omitted). The appealing party bears the burden of demonstrating that the
magistrate’s findig of fact is clearly erroneous or that her conclusion of law is contrary to law
See Alarmax Distrid, 2015 WL 12756857, at *1 (“The burden of demonstrating clear error rests
with the appealing party.”).
B. Analysis
1. The Plaintiff's First Objection: Obtaining the Reporters’ Names

In its response to the plaintiff's motion to compel the production of the uneedac
documentslUSAC requess a protective order to prevent the plaintiff from obtaining the names
and identities of the reportersefDs Opp’'nto Mot. to Compel at 7 (arguing that “the presumption

that all relevant material is discoverable is defeasible under Rule 26(c)(1), asithbasothe



discretion to issue protective orde(mternal quotation marks omitteédYudge Heffley denied the

plaintiff's motion to compel the production of the unredacted documents on the grbands t
the highly sensitive nature of this information, the interest in protecting the
anonymity of individuals who reported the alleged sexual abuse on thefpar

Plaintiff, as well as the victims of Plaintiff's alleged condudat outweighs the

marginal relevance that the identity of these individuals may have on Plaintiff's

ability to prove his claims against USA Cycling, including any alleged malice on
the part of USA Cycling.
Order at 2, Doc. No. 82.

The plaintiff argues thahe decision to deny the motion to compel the production of the
unredacted documents is contrary to law because the names of the allegedandtireporters
are nonprivileged andhus, discoverable. Pl.’s Gbjat 49. USAC argues in response thsto
privileges apply to this information: the investigatory privilege tredSafeSport Authorization
Act (“SSAA”), 36 U.S.C. 88§ 220541-43. Def.’s Mot. in Oppo Mot. to Compel at-8L1, 16.

The discovery rules permit “two approaches to seeking the protection ofveenbitit
relevant—information, like that at issue herd?earson v. Milley 211 F.3d 57, 65 (3d Cir. 2000)
(footnote added). The first approach is to argue “that the information is prbbgcia evidentiary
privilege. Any material covered by a properly asserted privilege would reitedse protected
from discovery, pursuant to Rule 26(b)(1Q” If a privilege does not gy to the information, “a
party may petition the court for a protective order that limits discovery in acumdeth Rule

26(c).” Id. Rule 26(c) endows the court with the power “to fashion a set of limitations that allows

as much relevant material to dscovered as possible, while preventing unnecessary intrusions

5 Both parties agree that the identities of the reporters and alleged vitgianghe “low bar” necessary to establish
relevancePhiladelphiaWorkforce Dev. Corp. v. KRA Cora73 F. App’x 183, 190 (3d Cir. 2016)iting Federal
Rule of Evidence 401Def.’s Mem. in Opp’n to Mot. to Compelt 2 (“USAC did not redact this information on
relevancy groundy; Pl.’s Objs. at 2 (“The Order of June 5, 2020, however, bars sitcamredacted versions of
documents that show the identity of these informants, whicfitically relevant to Nothstein’s case.”).
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into thelegitimate interests. .that might be harmed by the release of the material sought.”
These legitimate interests include “privacy and other confidentiality intefests|.

In analyzing whether Judge Heffley’s decision to deny the motion to compel theatededa
documents was contrary to ldlae court the courhust firstanalyze whether the redacted identities
of the allegedreporters and victims are privileged. If they aad privileged, then the court
considers whether a protective order is appropriate, given that “[w]heseprivilege is not
available,” a court may issue a protective order in accordance with Rule 186&s3. discussed
below, although the courtoncudes the identities are not privilegea protective order is
appropriatan this instance. Therefore, Judge Heffley’s decisi@ USAC need not produce the
unredacted documents was not contrary to law.

a. The Reporters’ Names Are Not Privileged

USAC contendghere are two privileges that apply to the identities of the reporters and
alleged victims: the investigatory privilege and the SSAA. However, the igatsly privilege
does not apply in this context and the SSAA does not estabprivilege’

I The Investigatory Privilege Does Not Apply to USAC

The analysis of whether the investigatory privilege appli€AC proceeds in four parts.
First, the court examines whether the investigatory privilege in theW&AC asserts it is a valid
privilege. Second, the court reviews whether the investigatory privileggées compliance with
certain procedural hurdles. Third, the court determines wh&iB&C complied with those

procedures. Fourth, the court investigates whether othetsctypically extend the investigatory

8 USACargues that the “sole basis for Plaintiff's Objections is Judgdey&ffalleged failure to consider” a balancing
test necessary to establish the applicability of the investigatorjegeviDef.’sMem. inOppn to Objs. at 71t asser$
that the plaintiff “never once raidethis test “in his Motion to Compel,” and, therefore, theitonust dismiss the
plaintiff’'s objectionsld. The court rejects this argumdrgcausehe plaintiff clearly arguedat the documents were
not privileged. The plaintiff's failure to specifity enunciate this test does not amount to a wait/the argument

11



privilege to norgovernmental bodies lik&JSAC. Ultimately, the court concludes that the
investigatory privilege does not apply becauSAC did not comply with the requisite procedures
necessary to establish the investigatory privilege and becasipethege does not extend to non
governmental bodies that do not perform investigations.

(@) Is the Investigatory Privilege a Valid Privilege?

The parties seem to agree that thefeaor’ testset forth inFrankenhausev. Rizz 59
F.R.D. 339 (E.D. Pa. 1973) governs whetd&AC's asserted privilege applies in this case. Pl.’s
Objs. at 67; Def’s Mem in Oppn to Objs. at 1% However, wken the Third Circuit
acknowledged this test, it chose not to adogkar. this reasonhe court examines whether the
privilege is validsuch that the court can apply it.

Frankenhausernvolved a civil rights action in which the plaintiffs sued police officers
who shot and killed their father. 59 F.R.D. at 389. The plaintiffs sought copies of withess
statements and police reports concerning the shodtingt 340. The defendantsfused to

divulge these documents, asserting “an executive privilégerhe court referred to “[e]xecutive

" Theten factors for consideration include:

(1) the extent to which disclosure will thwart governmental geee by discouraging citizens from
giving the government information; (2) the impact upon persons who have gfeemation of
having their identities disclosed; (3) the degree to which governmerfatvsduation and
consequent program improvement vl chilled by disclosure; (4) whether the information sought
is factual data or evaluative summary; (5) whether the party seekingstoveliy is an actual or
potential defendant in any criminal proceeding either pending or reasonabfytdikellow from
the incident in question; (6) whether the police investigation has beenatethf[7) whether any
intradepartmental disciplinary proceedings have arisen or may esisetlie investigation; (8)
whether the plaintiff's suit is nefnivolous and broughtni good faith; (9) whether the information
sought is available through other discovery or from other sources; anth¢lilportance of the
information sought to the plaintif case.

Frankenhauser59 F.R.D. at 344.

8 The court recognizes that the plaintiff asserts that a tdar@ement investigative privilege does not apply in this
case insofar as USAC “has not laid the necessary predicate tcacipilaw enforcement investigation privilege” as
required by the Thir€ircuit Court of Appeals itUnited States v. O'Nejlb619 F.2d 222 (1980%eePl.’s Objs. at 7.
The plaintiff also argued that “neither [USAC] nor [Judge Heffley’s June2@20 order] follows the
FrankenhauséCarusong v. Kane No. 1:16CV-1944, 2017 WL5900429 (M.D. Pa. Nov. 30, 2017)] téarctor
balancing test[.]'1d.
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privilege” as “the government’s privilege to prevent disclosure of certaimniaition whose
disclosure would be contrary to the public interelst.’at 342. Upon examination of a wide array
of cases and proposed Federal Rul&dfience509 (which Congress ultimately rejectddpe
court delineated the tefactor balancing testd. at 342-44. The ten factors aim to “balance the
public interest in the confidentiality of governmental information against the neadgigant to
obtain data, not otherwise available to him, with which to pursue-dfrivolous cause of action.”
Id. at 344. After applyinghistest, the court granted the plaintiffscess to the signed statements
of witnesses and police reports containing factual data, but did not “requilesdiscof the
evaluative summary portion of the police investigative reporti.Jat 345.

The Third Circuit briefly discussed thierankenhauserprivilege in United States v.
O’Neill, 619 F.2d 222 (3d Cir. 1980). @'Neill, thegovernmenaippealed a district court’s denial
of its motion to enforce subpoenas against police department officials. 619 F.2d at 224. The
subpoenas sought information pertaining to training, investigation, and discipline in ittee pol
departmentld. Officials refused to produce material pertaining to “any actions which resulted in
allegations of excessive, inappropriate, deadly or illegal use of forfspégified] current or
former police officers[.]ld. at 225.“The district court denied the enforcement of the subpoenas
on the basis of executive overnmental’privilege.” Id. at 224.The Third Circuit vacated the
lower court decision and remandbeé case to #hdistrict court for two reasons: (1) the defendants
did not invoke the privilege because they failed to abide by requisite procedndd®) the
defendants did not have a broad privilege to refuse to disclose “mateatadgeb ongoing civil
and criminal investigations” given that there is “no Supreme Court cash wrovides support

for such a” privilegeld. at 22527, 229.

° For the text and anidepth discussion of “[t]he tangled history of RejecteceF&ll9,” see 26A Charles Alan Wright
& Arthur R. Miller, Federal Practice and Procedu&5661 (Apt 2020Update).
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O’Neill citesFrankenhausetwice. First,O’'Neill discusse$rankenhausem relation to
whether the head of the government organizgtimperly invokedexecutive privilegeSee519
F.2d at 226 (contrastingrankenhausemith two other cases to demonstrate “filas been
suggested that it is inappropriate for the [executive] privilege to b&eaavby attorneys instead
of by the department head”). Second, the court refereR@@kenhauseas a “lower court
opinion[] which appears to accept the general confidégtiaf investigatory files[.]”Id. at 230.
The Third Circuit readrrankenhauseas a case which “articulat[ed] the existence of a privilege
of the Government to withhold documents in the ‘public interest,” but that ultiyidoeind that
such interest did not justify the resistance to disclosure,” and is, therefordidgabke precedent
on which to base the existence of such a privilelge. The O’Neill courtdetermine that such a
capacious privilege is inappropriate because the court “know([s] 8tip,eme Court case which
provides such a broad amorphous Government privilege[,]” and the court would not itdeem
appropriate to extend the scope of Executive Privilege in this case beyondgtdrdiwwve to date
by the Supreme Courtld.

Since the Third Circuit penne@’Neill, Frankenhausehas become “the seminal case
identifying the factors to evaluate and balance when deciding whether thenfavcement
privilege applies.'Groark v. Timek989 F.Supp.2d 378, 390 (D.N.J. 20133ee ao In re U.S.
Dept of Homeland Sec459 F.3d 565, 570 (5th Cir. 2006) (using “[t]he-afed Frankenhauser
test”). In applying theFrankenhausertest, courts have not applied the “broad amorphous
Government privilege,” of whicthe Third Circuit warnedRather, courts have appliadjualified
privilege with firm boundariesFor this reason, although “the Third Circuit has not adopted this
test,” and, in fact, declined to discigsinkenhauseés validity in O’Neill, this court “believes that

the Third Circuit would adopt [therankenhausdrbalancing test if presented with the question.”
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Beckwith v. Blair Cnty.Case No. 3:18v-40, 2019 WL 343248, at *4 (W.D. Pa. Jan. 28, 2019)
(internal quotation marks omitted) (quotiggnithv. Rogers Case No. 3:1&v-264,2017 WL
2397957, at *{W.D. Pa. July 10, 201Y;,)see Parno v. KaneCivil No. 1:16cv-1949, 2017 WL
5900477, at *3 n.2 (M.D. Pa. Nov. 30, 201@iterating conclusion on this point fro8mith;
Carusone2017 WL 5900429, at *3 n(Bame). Because the copredictshe Third Circuit would,

in fact, adopt th&rankenhauseprivilege, the court concludes thaigthrivilege is valid privilege
for USACto assert in the instant case.

(b) Must the Party Asserting tHe@ankenhausemvestigatory Privilege Abide by thH@’Neill
Procedural Requirements?

The plaintiff argues that before the court can assess whether thegatastiprivilege
applies to the redacted identities, the court must consider whéS#e€ has “laid the necessary
predicate to claim any law enforcement investigation privilege.” Pl.’s Objs. /i€ plaintiff cites
O’Neill to support this contenid.

In O’Neill, the Third Circuit established that “to support a claim of execptivdege at
least three requirements must be satisfied.” 619 F.2d at 226. These requinaciade: (1) the
head of the agency invoking the privilege “must personally review the maté2ijatkie head must
provide “a specific designation and description of the documents claimed to begpdyiland
(3) the head must provide “precise and certain reasons for preservirggntgentiality of the
documentsld. (internalquotation marks omitted). Typically, the claim “must be raised by [the
agency head’s] affidat.” Id. However, O’'Neill did not purport to address an “investigatory

privilege.” RatherO’Neill addressed the “executive privilegéd!
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The court must determine whether the investigatory privilege is a type ofitexec
privilege that mandates a pameet theO’Neill procedural requirements before invokingit.
This is not a question that courts in thicuit have answered in a uniform fashi@ompare
Groark, 989 F.Supp. 2dat 390 (D.N.J. 2013) (applyin@’Neill requirements té-rankenhauser
investigatory privilege)and Torres v. Kuznias236 F. Supp. 1201, 1210 (D.N.J. 1996) (“A claim
of executive or law enforcement privilege must be asserted by the head of the agiemog the
privilege after he or she has personally reviewed the material and submitede and certain
reasons for preserving’ the confidentiality of the communications.” (quatiNgill, 619 F.2d at
226)), with Smith 2017 WL 2937957, at *8 (applyingO’Neill procedural requirements to
assertion of deliberative process privilege analysis, but not to law enforcémvestigatory
privilege analysis)and Carusong 2017 WL 5900429at *2-3 (applying“the executive or
governmental privilege” which it also called “the law enforcement invastig privilege” but
never referencin@’Neill).

This court concludes that tieankenhausemvestigatory privilege requiresatisfyingthe
procedural requirements set out@iNeill, becausehie procedure®©’Neill lays out apply to

parties’ assertionsf all executive privilege$! See e.g, El Badrawi v. Deft of Homeland Secg.

0 This court is not the first to face this lexiconic streg§ee Kelly v. City of San Joskl4 F.R.D. 653, 660 (N.D.
Cal. 1987) (noting “[o]ne small step toward conceptual cleanliness in #ascansists of choosing a name for the
privilege” some of which included “the governmental privilege and the official informatitnlege” (internal
guotation marks omitte}f) 26 A Wright & Miller, Federal Practice and Procedu®5673(Apr. 2020 Update) (“It
has been suggested that the executive pgeilis ‘complex.” Surely one reason for this is a problem of
nomenclature[.]'(internal footnotes omittell) The Kelly court opted to call the privilege the “official informatio
privilege” so as to avoid confusion with “implicati® that might cause it to be equated with' ttediberative process
privilege, which is at once too narrow and too generous to the government kandkef cases in issue herél4
F.R.D. at 660.

1 TheFrankenhausecourt did not abide by this requireme8ees9 F.R.D. at 342 n.6 (deciding not to foll@arter

v. Carlson 56 F.R.D. 9 (D.D.C. 1972) wherein the court “ordered discovery bedater alia, the privilege was
invoked by counsel for the police rather than by the police chief or maytwijever, the court does not apply this
portion of Frankenhauseffor two reasons. First, the decision came befoiReill announced that procedural
requirements apply to all assertions of executive privilegenrethe Frankenhausecourt justified its decision to
forego this requirement by relying on “the procedure rulecpitesd by rulgsic] 509(c), Federal Rules of Evidence,
which allowjed] counsel for the government to asdbd” executive privilegand “requirgd] that executive officials
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258 F.R.D. 198, 204 (D. Conn. 2009) (holding government met requirement to assert “law
enforcement privilege” after submitting two declarations from “Execuissistant Direatr of
FBI's National Securitygranch, asserting a formal claim of privilegedjNeill usedUnited States
v. Reynolds345 U.S. 1, A (1953)as thesource for the procedural requiremenisiposed 619
F.2d at 226Reynoldgdid not deal \ith the privilege the Third Circuit faced @’'Neill. Rather,
Reynoldgealt “with the claim of privilege for state and military secretdfl]’Nonethelessthe
O’Neill court reasoned th&eynolds “prerequisites for formal invocation of the privilegavk
been uniformly applied irrespective of the particular kind of executive claim aelard.
(citation andnternal quotation marks omitted). In applyiRgynold% requirements to a different
type of executive privilege, the Third Circuit “championdiaé notion “that Reynolds applies to
all types of executive privilege[.]Shilpa Narayan, NoteéProper Assertion of the Deliberative
Process Privilege: The Agency Head RequireméhforDHAM L. REv. 1183, 1202.

Sincethe Frankenhauseprivilege is atype of executive privilegeahe O’Neill procedural
requirements apply to it. Having rendered this conclusion, the court examinesnidef@met
theO’Neill procedural requirements prior to assertingRtenkenhauseprivilegeto withhold the
identity d the reporterand alleged victim@ this case

(c) USAC Has Not Met the Procedural Requirements Necessary to Establish the Privilege

As previously discussed abovayderO’Neill, before asserting an executive privilege, (1)
the head of thagency invoking the privilege “must personally review the material,” (2) the head
must provide “a specific designation and description of the documents clairbedrivileged,”
and (3) the head must provide “precise and certain reasons for preserving” tentiiity of

the documents. 619 F.2d at 22@€rnalquotation marks omittedY.hecurrent head of USAC is

invoke the privilege only where military or diplotiasecrets are concerned[l{l. “ Federal Rule of Evidence 509.
has since been deleted by Congtesd is, therefore, no longer applicat®eith 2017 WL 2937957, at *7 n.7.
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Rob DeMartini.SeeGuillermo RojasRob DeMartini Named CEO of USA CyclingSA Cycling
(Jan. 7, 2019, 9:00 AM),https://usacycling.org/adie/robdemartinitnamedcecof-usa-
cycling#:~:text=USA%20Cycling.,years%20as%20president%20and%20CEO. Mr. DaMarti
has not been involved in this litigation in any capacity, and USAC hasgssatrted that he
determined the nameat issueare privileged.Only USAC’s attorneys have asserted the
investigatory privilege on behalf of the organization. BecalSAC failed to comply with the
requisite procedural requirements necessary to assert the investigatory privéegmyrt cannot
apply the privilege inhe instant case.

(d) The Third Circuit Has Not Extended the Investigatory Privilege to Non-Govetame
EntitiesLike USAC

Even if USAC metthe O'Neill procedural requirementthe court would not extend this
privilege toit for two reasons: first, USAC is not affiliated with the government in any capacity,
and, second, USAC does not perform any investigations.

Theinvestigatoryprivilege is “thegovernment’rivilege to prevat disclosure of certain
information whose disclosure would be contrary to the public intefastrikenhauser59 F.R.D.
at 342 (emphasis added). There is no precise definition for how far executivegasvixtendn
the specific context of th€rankenhauseilnvestigatory privilege courts in thiscircuit have
considered extending the privilege to the Securities and Exchange Commisdt@i)(“See
Hunter v. HeffernanNo. CIV. A. 945340, 1996 WL 363842, at *E&.D. Pa. June 28, 1996)
(concluding that‘[tlhe public interest and balance &frankenhauserfactors weigh against
disclosure of any of the requested information which is not demonsinapbrtant to plaintiff's
case”) and the Pennsylvania State Ethics Commis8agder v. Bender Civ. No. 1:09-CV-927,

2011 WL 1135539 (M.D. Pa. Ma25, 2011);Snyder v. Bender IICiv. No. 1:09CV-927, 2011
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WL 1357517 (M.D. Pa. Api1, 201) (concluding “that the balancing dffankenhausgifactors
favors disclosure of this information”).

If the court had to determine whether Brankenhauseinvestigatory privilege applies to
the Center for SafeSport, these examples would be illuminating, because tref@epafeSport
is quasigovernmental insofar as Congress created it and the Degpdrth Justice provides a
portion of its fundingSee26 U.S.C. 20541 (“Designation of United States Center for Safe
Sport”); FAQs U.S. Center for SafeSporthttps://uscenterforsafesport.org/response-and-
resolution/fagsand-helpfullinks/ (responding that “Congress” is one of funding sa)reee also
Rick MaeseQlympic Sexual Abuse Prevention Center Needs Federal Funding Help, USA@C Chie
Says The Washington Post, https://www.washingtonpost.com/sports/2019/05/23/olyexpic
abuse-preventionenterneedsfederatfunding-help-usocehieftsays/ (“Last year the SafeSport
center was given a thrgear, $2.2 million grant from the Department of Justjcélowever,the
guestion before the court is not whether this privilege extends to the Cen8afé@par but,
rather, whether the privilege extends to USAC. USAC is an independent origamittet
Congress had no role in creating and that “receives absolutely no government funtdingile
Are, USA Cycling, https://usacycling.org/abous-

Additionally, USAC is not tasked with conducting investigations. Rather, Congress
endowed the Center for SafeSport with the power to “establish mechanismbothaba the
reporting, investigation, and resolution.of alleged sexual abuse in violation of the @€st
policies and procedures[.]” 36 U.S.C280541(a)(4). Congress additionally mandated that the
Center for SafeSport impose “a requirement that all adult membansational governing body,”
like USAC,

report immediately any allegation of child abugean amateur athlete who is a
minor to. . .the Centewhenever such members or adults learn of facts leading
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them to suspect reasonably that an amateur athlete who is a minor has suffered an
incident of child abuse . . . and . . . law enforcement. . ..

36 U.S.C. 820542. Congress does not deputize USAC to perform any sort of investigation.
Rather, Congress compels USAC to rely on reasonable suspicion and then turn onabteas
suspicion over to the Center for SafeSport to investitfatbe Center for SafeSport also does not
task USAC and other national governing bodies with investigations. Rather, the Geager
national governing bodies no discretion to investigate a matter and determmesgliitdity. The
Center's Code mandates that “[tlie possibility of sexual misconduct under thedeis first
disclosed to a Covered Adult at [a national governing body] that Covered rAdstlppromptly
report the possibility of sexual misconduct, in writing, to the Office.” Def.&stMin Opn to

Objs, Ex. A at 2, Doc. No. 91 (emphasis in original). The Code dictates that these mandatory
reporters at national governing bodies and in the rest of the community “should not ateestig
attempt to evaluate the credibility or validity of ab#igns involving sexual misconduct, as a
condition of reporting to the Officeld. (emphasis omitted).

Even USAC recognized that it was not its place to investigate. In the article #ighe
center of this case Jonathan Whiteman indicated that Weh@ot “mak[e] any determination of
validity before reporting it to the U.S. Center for SafeSport.” Def. USA Cyclimg’sl Mot. for
Summ. J., Ex. lat ECF p. 5, Doc. No. 514. Because USAC did not have the power to investigate

these claims, the invegttory privilege does not apply.

12 At oral argument, the plaintiff relied heavily &nuchtman v. Town of Dewey Bead86 F.Supp.2d 427 (D. Del.
2012) to support the contention that tenkenhauseprivilege is inapplicable because USAC is not tasked with
performing investigations. The court does not rely on this case for two reasofhsnfrsechtman a smaltown
mayor invoked the “informer’s privilege,” which déstinct from the privilege at issue in this cassofar as it is “the
Government’s privilege to withhold from disclosure the identity of persdrsfurnish information of violations of
law to officers charged with enforcement of that lalg.”at 428(emphasis, citation, and internal quaiatmarks
omitted). Second, theruchtmancourt did not extend the informer’s privilege to the mayor because ther was

not “charged with enforcement of [the] law” and had “no statutory obligation totigats a complaint once
received[.]”ld. Here, USAC hasomestatutory obligation, albeit not a statutory obliga to investigate.
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il. The SSAA Does Not Establish a Privilege
The SSAA does not render the names of the alleged victims and reportdeg@divi
because the SSAK nota privilege.Under Federal Rule of Evidence 581
The common la--as interpreted by United States courts in the light of reason and
experiencegoverns a claim of privilege unless any of the following provides otherwise:
e the United States Constitution;

e a federal statute; or
e rules prescribed by the Supreme Court.

Fed. R. Evid. 501. However, “[tlhe general rules governing privileges in Rule 501 do not apply
when otherwise provided by Act of Congress.” 23A Wright & MillEederal Practice and
Procedure§ 5437 (Apr. 2020 Update).

The purported SSAA privilege does not derikan the Constitutioror a rule prescribed
by the Supreme Court. Therefore, the court's analysis of why the SSAA does ndslestabl
privilege focuses on whethdne statute itself (as an “Act of Congress”) or the common law
circumscribe a privilege.

(@) The Statute Itself Does Not Establish a Privilege

The SSAA renders the identitie$ the reporters and alleged victims confidential, but

confidentiality does not equate to privileggee23A Wright & Miller, Federal Practice and

Procedure§ 5437 (“[T]he better view” of statutes concerned with confidentiality “wouddrs&

B The court employs a federal analy$Bederal courts are to apply federal law of prigéeo all elements of claims
except those ‘as to which State law supplies the ruleadbibn.” Pearson 211 F.3d at 66 (quoting Fed. R. Civ. P.
501). The plaintiff's three claimsdefamation,ntrusion ypon seclusion, and false lightare claims “as to which
State law supplies the rule of decisiold” However, the parties’ arguments do not allude to any statprigileges
that the court ought to apply in this case. Rather, their aggteare solely amied in whether a federal common law
privilege applies (the investigatory privilege) and whether a federaketghe SSAA) creates a priviledeéSAC
analogizes the SSAA to protections afforded to mandatory reportées Bennsylvania state laeeDef.’s Resp.

to Mot. to Compel at 10 (“Under the Child Protective Serviaes, for example, the release of information that waoul
identify ‘the person who made a report of suspected child abugeprohibited’ unless such information is provided
to lawenforcement officials.” (quoting 23 Pa. C.630(c)).USAC does not argue that these state law protections
apply to those who reported to the Center for SafeSport. Becauseagtgisotections are only “relevant” “to the
extent that federal law may i@gnize the force of those provis®hthe court employs a federal analysis and relies
on Rule 501 as its guidPearson 211 F.3cht 61.
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be that the statutes themselves create no exception to the judicial control ofenivder the
general standard in Rule 501.The SSAA provides, in relevant part, that the CefioteafeSport
shall“ensure that the mechanisms” for reporting, investigation, and resolution gédkexual
abuse “provide fair notice and an opportunity to be heard and protect the privacy and safety of
complainants.” 36 U.S.C. 220541a)(5). The SSAA also tasks the Center for SafeSport with
developing “a mechanism by which a national governing boga@ympic sports organization
can. . .share confidentially a report of suspected child abuse of an amateur athlete who is a mino
by a member of a national governing bodywith the Center[.]” 36 U.S.G8 220542(aR)(F)(i).
These provisions of the SSAA are not lfleeleral statutethat“go beyond confidentiality
to make the material furnished” inadmissib&jch thatcourts could characterize them as
privileges.23A Wright & Miller, Federal Practice and Procedurg 5437.Examples of these
statutes includ83 U.S.C.§ 930(c) which dictates that workex compensation reports “shall not
be evidenc®f any factin any proceeding in respect of such injury or death on account of which
the report is made” and 42 U.S.82240, which forbids any “report by any [atomic energy]
licensee of any incident arising out of or in connection with a licensed activity puaduant to
any requirement of the Commission” from being “admitted as evidence in any swtian for
damage growing out of any matter mentioned in such a repdtiése provisions are clear and
specific. The SSAA contains no such specific language pertaining to the ss#ulity of
evidence in court proceedings.
USAC argues that the SafeSport Code, rathan the SSAA, establishes the privilege.
Def.’s Mem. in Opm to Objs.at 9 (pointing to provision of Code which establishgihe Office
will not identify or use the name of a Thipéirty Reporter. Nor will it publicly release a Reporting

Party’s identifying information{(citing to Code App. A, 8 lI(A)(2)(d) However, “administrative
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regulations purporting to create a privilege or otherwise barring judicias®tocesvidence” do
not create a privilege, because “Congress has not given administrdiiwealsi any power to
create privileges that are binding on courts.” 23A Wright & MillEederal Practice and
Procedure§ 5437.
(b) The Common Law Does Not Establish a Privilege

Federal Rule of Evidence 501 empowers the courts to “define new privileges by
interpreting common law principlesin the light of reason and experiencédffee v. Redmond
518 U.S. 1, 8 (1996) (alteration in original) (internal quotation marks omit{édit hough Rule
501 manifests a congressional desire not to freeze the law of privilege but ogphevite the
courts with flexibility to develop rules of privilege on a césecase basigfederal courtslare
disinclined to exercise this authorégypansively.’Univ. of Pa. v. EEO(493 U.S. 182, 189 (1990)
(internal quotation marks and citation omittezhe also Pearsor211 F.3d a67 (collecting cases
which demonstrate “with very limited exceptions, federal courts have generdlilyedieto grah
requests for new privilegeshhough the federal court®bviously have authority to develop and
modify the common law of privilegehey] should be circumspect about creating new privileges
based upon perceived public policy considerations” partigwenen “the legislative branch is
better equipped to evaluate” those concdmee Grand Jury 103 F.3dL140, 11543d Cir. 1997)

Mindful of this necessary reticence in creatingeav privilege, lhere are “two principal
features”for a court to consider when deciding whether to recognize a new privitegeson
211 F.3d at 66. First, the “privilege ‘promotes sufficiently important ister® outweigh the need
for probative evidence.'1d. at 67 (QuotingTrammel v. United State445 U.S. 40, 51 (1980)).

Second, the privilege does not “impede access to probative evid&hcEnis second feature is
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“granted very significant weight” because it is “‘a fundamental maxinthiggpublic... has a ht
to every man’s evidence.ld. (quotingJaffee 518 U.S. at 9) (alteration in original).

In examining whether threuppose&SAA privilege embodies these two features, the court
looks to the Third Circuit’s decision iRearson In Pearson a mother aéiged that a foster child
under the supervision of Luzerne County Children and Youth Services, Inc. and KalsPeac
National Centers for Kids in Crisis, Inc. assaulted her daughter who was absteindareld. at
60-61. The mother sought to establish thla¢ defendant agencies had knowledge” of the alleged
perpetrator’s “violent sexual propensities sufficient to establish their liabilitagsault.”ld. at
61. The defendants refused to turn ovdiscovery of material that might evidence such
knowledge” contending “that such discovery would violate the confidentiality ofrtteaitnation
in breach of an array of Pennsylvania statutes,” including the Child ProtectineeSdraw.ld.

In regard to the first principal feature, the court noted that there were a numberextm
at stake in preserving the confidentiality of the informatidn.at 71. Suclkconfidentiality “is
crucial to [the] maximal effectiveness” of the lad. However thecourt determinethatasserted
privilege did not embody the second principal feature, because its unwieldy naghtennpede
access to evidence and make it challenging for courts to apply the prildle§e the court noted,
“the number and variety of interests” atks rendered the statute a “poor candidate[] for the
protection of a Rule 501 privilegeltl. Unlike most privileges which are “ordinarily found in
bilateral confidential relatiorisa privilege protecting information covered by the Child Protective
Servies Law would apply to “[cJomplex multilateral privileges[If. Such complexity would
render the privilege “extremely broad and unwieldy to enforce” because “thiegeicould not
be waived without the consent of all the potentially vast numbers afetglof the privilegg”

and it “would essentially benwaivable.”ld.
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As a possible remedy, the court considered “view[ing] such a privilege as held pt¢he st
on behalf of all of those who have interests in confidentiality under the §tatide However,
the court concluded such a privilege “would remain a poor fit for the framework of Rule 501"
because “those who would benefit from the privilege would lack the power to costrol it
application” ifonly the state could waive id. For these reass, the court found “that Rule 501
is unsuited for the kind of privilege that” the defendants sought, and, instead, indicatisttittie
court “should entertain requests for protective orders under Federal Ruigl #frGtedure 26(c)
and impose such restrictions upon discovery as it deems approgddate.74.

This court concludes “that Rule 501 is unsuited for the” SSAA privilege for reasoiter si
to Pearson The court recognizes that the anonymity of reporters and victims of alleged sexual
assalt is very important. This concern is particularly important in the context d8#A, given
the knowing silence of those at USA Gymnastics that enabled Larry Nassar to prey on young
gymnasts for yearsSeeDef.’s Resp. to Mot. to Compel at X103 (citing Sarah Fitzpatrick,
Congress: U.S. Olympic Committee, FBI Failed to Protect Athletes From Nassar's Abuse
NBC News, July 30, 201%ttps://www.nbcnews.com/politics/congress-u-s-olyngooamittee
fbi-failed-protectathleteslarry-n1035751). Howevethe SSAA privilege is similar to the asserted
Pearsonprivilege in its unwieldy nature. There are many players who could constitute the
“holders” of the privilege. These include: the reporters and alleged victi&sCUand the Center
for SafeSport. If theourt tried to construe the SSAA privilege as a multilateral privilet&pild
essentially be unwaivable” because of the many holders of the privilegeson 211 F.3cht 71.
In the pending motion, USAC seeks to bifurcate the privilege, asserting it on bethalfatieged
reporters and victimdNonetheless, “[ldcause of the inherent difficulties with such bifurcated

privileges . . they are very rare indeedd. at 71 n.16.
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Given these concesn”[t]he legislature, not the judiciary, is institutionally better equipped
to perform the balancing of the competing policy issues required in decidindperhbe
recognition” of an SSAA privilege “is in the best interests of sociétyte Grand Jury103 F.3d
at 1154 Further, Congress had the opportunity to draft a statutorily proscribed privilegetwhen i
drafted theSSAA butchose not talo so “We are especially reluctant to recognize a privilege in
an area where it appears that Congress has eoedithe relevant competing concerns but has not
provided the privilege itself.Univ. of Pg 493 U.S. at 18€citation omitted)

b. A Protective Order Is Appropriate

Although the court concludes that the identities of the reporters apeiviletged,“a far
more appropriate mechanism” than a privilege “exists for protecting the legitimatests at
stake: namely, a Rule 26(c) protective ord®earson 211 F.3d at 69. Typically, ngprivileged
information is discoverable, howev¥tlhe presumption that such matter is discoverableis
defeasible” because “Rule 26(c) grants federal judges the discretion to issotiy@atrders that
impose restrictions on the extent and manner of discovery where necesgmogetd a party or
person from annoyance, embarrassment, oppression, or undue burden or eXpeasaii 211
F.3d at 65 (quoting Fed. R. Civ. P. 26(c)).

A protective order is only applicable when the party seeking the protective dnder$$
good cause by demonstrating a particular need for protectigrollonev. Liggett Grp., InG.785
F.2d 1108, 11213d Cir. 1986)“Good cause is established on a showing that disclosure will work
a clearly defined and serious injury to the party seeking closure. The injury malstee with
specificity.” Publicker Indus., Inc. v. Coher33 F.2d 1059, 1071 (3d Cir. 198#ternal citation
omitted) “The injury shown, however, need be no more tlanidarrassmenthus,a party need

not establish a monetizable injurRearson 211 F.3d at 7&itation omitted).
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The court agrees with Judge Heffley that “the highly sensitive nature of” thitiete of
the eporters anallegedvictims “far outweighs the marginal relevance that the identity of these
individuals may have on Plaintiff's ability to prove his claims agdidSAC], including any
alleged malice on the part RISAC].” June 5, 2020 Order at 2. On one side of the scale, the court
places the possible harm to the concerned parties. This side of the scale iSTheaeporters
andallegedvictims may face some re@tional concern and retaliation if the court compEsAC
to reveal their identitieSeeDef.’s Resp. to Mot. to Compel at #8Additionally, the Center for
SafeSport may face an undue burden if the court f&&2C to disclose these identitidsecause
fewer people mayfeel comfortable coming forward to discuss allegations of sexual assault with
the Center. Def.’81em. in Oppn to Objs. at 9The Center explained in its amicus brief that this
“risk is not hypothetical.” Amicus Curiae Br. at 10, Doc. 18@. “Over the past six months .,
the Center has seen this risk play out in active investigations” when witnessgpaiang in an
investigation received cease and desist letters from a respondent’s atthrney.

On the other side of the scale, the court places the plaintiff’'s need foftihieation. This
side of the scale barely tips downward. The plaintiff's need for these idemitegligible. Two
of the plaintiff’'s claims require that he establish actnalice. However, the only defendant in this
case is USAC. The identities of these alleged reporters and vistims germane to establishing

whether USAC acted with actual malite.

1 This court makes no decision about whether the tiffairas some sort of personal “vendetta” to settldremjdhes
reporters and alleged victinisl.

15 During oral argument, counsel for the plaintiff dexamples to try and elucidate the point that these identitie
could demonstrate USAC acted with actual malice. Counsel claime€ foaexample, one of the regers was the
plaintiff's opponent in his ongoing race for the United States House prERentatives, the reporter would have an
obvious bias. Therefore, in publishing information concerning these alegdt SAC acted with actual malice by
recklesslydisregarding the truth.

However, even if this outlandish example were regailityould not demonstrate that USAC acted with actual
malice. The plaintiff claims thdSAC's statements t@he Morning Callconstitute defamation. Those statements
were as fidows: (1) USAC received a complaint concerning the pi&jn2) USAC forwarded the complaint to
SafeSport; (3) before referring the complaint, USAC “gathered enougfificipe to allege a policy has been
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As USAC has shown good cause for the need to protect the identitiesreporters and
alleged victims in this case, the issuance of a protective order regahdisg identities is
appropriate and Judge Heffley did not err in determining that USAC propelfctesl the
identities.

2. The Plaintiff's Second Objection: TheClaw Back

During a deposition of a witness fOSAC, it “inadvertently produced one document that
contained the first name of a reporter of sexual abuse.” Idérs. inOpp’nto Objs. at 2USAC
claims it “properly clawed back” the name “on the recordird) the depositidr” Def.’s Resp.
to Mot. to Compel a8, 5.Judge Heffley concluded that this claw back was prdpeeJune 5,
2020 Order at 3 (“The undersigned finds that [USAC’s] claw back of the identity of denepbr
alleged sexual abuse thveds inadvertently disclosed during discovery was propdiig.plaintiff
argues thafudge Heffley erred and that USAC improperly clawed back the reporter’s identity
because the name was not privileged material. Pl.’s Objs. at 9. The court &inthethlaw back
wasimproper, becausthere was no basis foriitsofar ashe identities of the reporters are not
subject to privilege and the stipulated protective order did not contelawnaback provision
concerning inadvertent disclosures.

First, the court turns to the question of privilefeanalyzing whether a party cataw
backmaterial, the court looks teederaRule of Civil Procedure 26(b)(5)(B) and Federal Rule of
Evidence 502Rule 26(b)(5)(B) applies to “information produced in discovery [that] is sutgect

a claim of privilege or of protection as trateparatio material[.]’ Fed. R. Civ. P. 26(b)(5)(B).

violated”; and (4) the “allegation . . . inclutlsexual misconduct.” Compl. at 1,38oc. No. 1.None of these four
statements hinge on the truth of the reporter’'s statemiérhe plaintiff's contention is thaiSAC made statement
three with actual malice becaus&AC had notactually gathered enouygspecificinformationto allege a policy
violation, because its sources were not credible, the plaingff dot need the names of the reporters to make such an
argument. Rather, the plaintiff needs to show WaAC did notbelievethat it had gatherednough specificityto
allege a policy violationSuch information would be readily available in this versiorhefrecord, which only lacks

the names of thallegedreporters and victims, natSAC's evaluation of the situation and its report téeSgport.
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Similarly, Rule 502 only applies to attornelient privilege and work product privileg8eeFed.

R. Evid. 502 (“The following provisions apply, in the circumstances set out, to disclosare of
communication or information covered by the attorokgnt or workproduct protection.”)As
discussed above, this material is not subject to attecleyt privilege, nor does it fall under the
work-product protection, therefore neither of these rules applies to piiuiteatformation.

Second, the court examines whether the stipulated protectiveamdiéine confidentiality
stipulation applyto the first name of the reporter. The stipulated protective order dictates the way
in which a party can designate a documentfidential such that the information “shall be used
solely for the purpose of conducting the aboaptioned litigation and shall not be disclosed to
anyone other than a person qualified under the terms of’ the stipulated protectivaratder
provides a ptocol in the instance that “a party disagrees at any stage of these procedéttiings w
another party’s designation of any discovery material as Confidential Métestglulated
Protective Ordeat 2, 3, Doc. No. 18 Those qualified to receive the confidel information
include among othersithe attorneys working on this action”; “the parties, their employees,
officers, and agents who are working on this action”; and “any witness in tha&iditigwho is
deposed or questioned, provided that such w#tmeay not retain the Confidential Material after
the use has endédd. at 2. The order does not prevent the plaintiff or counsel for the plaintiff
from obtaining any information frordSAC.

The confidentiality order indicates that “[tlhe inadvertent disclosure of Confidential
Mateiial by any party shall not be construed asvaiver of confidentiality.” Confidentiality
Stipulation at 18, Doc. No. 31. However, like the stipulated protective order, the confidentiality
stipulation permits that “[a]ll Confidential Material shall be treated as cemtial and shall not

be discleed to any person other than [c]ounsel for the partieis this caséand “[t]he parties
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and those officers, directors, partners and managing agents of a party whorgesl ahith
controlling this action on behalf of that party[ldl. at 5. Therebre, the confidentiality order also
does not prevent the plaintiff or counsel for the plaintiff from obtaining any infamé&bom
USAC.

USAC had no basis for clawing back the first name it inadvertently disclosed ddring
Whiteman'’s depositionludgeHeffley resolved this matter in a very succinct orcber this court
does notanalyze her decision beyond her conclusteeeJune 5, 2020 Order at Becausehis
court cannot discern how this material is privileged or was covered by the origjngdted
protective order, the court finds that the decision was contrary to law.

The court notes that there is no way for the plaintiff to effectiveythis name in regard
to the pending motion for summary judgment. The plaintiff does not know the réplaséname.
Therefore, any claims regarding the person’s identity would amourtbdce assertions,
conclusory allegations, or suspiciongidawould be insufficient to defeat summary judgment.
Fireman’s Ins. Co. v. DuFresné76 F.2d 965, 969 (3d Cir. 1982).

V. CONCLUSION

The courtdenies the plaintiff’s first objection and finds th#AC need not disclose the
redacted names of the alleged reporters and victims because those identities areosabject
protective order under Rule 26(c). The court ggdaheplaintiff's second objection and finds that
there was no basis f&fSAC clawing back the name, so the claw back ingsoper.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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