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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

A SELA GRAMVEL,
Pl aintiff,
VS.
A VIL ACTI ON

NO. 11-cv-00698
CHR STOPHER C. CONNER,
Def endant .

MEMORANDUM AND ORDER

JOYNER, C.J. July 27, 2011
Presently pending before this Court is the Mtion for

D smssal of Plaintiff Gisela Grammel’s Conplaint filed by

Def endant, Chri stopher C. Conner, pursuant to Fed. R dv P. 12

(b)(6). For the reasons outlined in the foll ow ng paragraphs,

the Motion is granted and the Conplaint is di smssed.

BACKGROUND

According to the allegations set forth in the Conplaint,’
Plaintiff rented a property | ocated at 28 Dapp Lane in
Mechani csbur g, Pennsyl vani a fromDefendant. (Conplaint, §8).
Plaintiff alleges that the rel ati onshi p between her and the
Def endant was not "good" because of Defendant's dislike for her
visitors. These visitors included one Rodney WAt ki ns, the

manager of a skate board teamof which Plaintiff's son was a

' Jurisdictionin this case is based on 28 U.S.C. § 1331, federal
question jurisdiction, and based on 28 U.s.C. § 1343(a) (3)&(4), civil rights
and el ective franchi se.
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menber. |In order to maintain her son's nmenbership with the skate
board team Plaintiff would transport, shelter, and provi de food
to the team (Conplaint, §s 9-12).

In early June 2009, Plaintiff was noving out of the above-
nmenti oned property. (Conplaint, Y14). Plaintiff rented a truck
and Rodney Wat ki ns and a nunber of the skate board team nmenbers
agreed to help her with the nove "in return for food, sone
limted cash renuneration (sic), and her expected conti nued
support of the skate board team" (Conplaint, §16). On the day
of the nove, Defendant and his wife cane to the property.
Plaintiff alleges that while Def endant was approachi ng the house,
Def endant, in the presence of M. Watkins, said "Wuld you | ook
at this, they've got a little bit of everything in there."
(Conpl ai nt, Ys17, 19). According to the Conplaint, M. Watkins
i nterpreted Defendant’s renmark as one concerning the raci al
conposi tion of the skate board teamand to nean that Defendant
did not want the teamon his property. The team nenbers and M
Watkins | eft and deci ded they woul d cone back the next day to
finish the nove. Consequently, Plaintiff needed to rent out the
truck for an additional day, costing her nore noney. (Conplaint,
s20-21) .

On April 13, 2011, Plaintiff comrenced this |awsuit alleging
that Defendant intentionally interfered with her right to

contract in violation of 42 U . S.C. § 1981. Essentially,



Plaintiff alleges that Defendant's conmment constituted an
intentional racial insult directed at M. Watkins and the skate
board team nenbers and that she suffered danages as a result by
havi ng her nove del ayed by a day and having to i ncur an
additional day of rental charges for the noving truck. She al so
seeks damages for pain and suffering, enbarrassnent and
humliation, for enotional distress, and punitive damages.
Def endant noves to dismss Plaintiff's conplaint for failure to
state a clai mupon which relief nay be granted.
STANDARD OF RE

Under Rule 8 of the Federal Rules of Gvil Procedure, a
plaintiff's conplaint nust contain a "short and pl ai n st at enent
of the claimshowing that the pleader is entitled to relief.”
Fed. R Gv. P. 8(a). Under this Rule, a pl eading "does not
require 'detailed factual allegations,’' but it demands nore than
an unador ned, the-def endant-unl awf ul | y-har ned-ne accusation. "

Ashcroft v. lgbal, 129 S. . 1937, 1949, 173 L. H 2d 868, 883

(2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U. S. 544,

555, 127 S. Ct. 1955, 1964, 167 L. Ed. 2d 929, 940 (2007)).

Al though detail ed factual allegations are not required, a
conplaint that "tenders 'naked assertion[s]’ devoid of 'further
factual enhancenent"' is not sufficient. Id. (citing Twonblyv,
550 U. S. at 555).

Federal Rule of Gvil Procedure 12(b)(6) states that a



conplaint may be dismssed for "failure to state a cl ai mupon
which relief can be granted." Fed. R Gv. P. 12 (p)(6). In
order to survive such a notion to dismss, a conplaint rust
contain sufficient factual natter, accepted as true, to "state a
claimto relief that is plausible on its face." labal, 129 S. .
at 1949 (quoting Twonblv, 550 U.S. at 570). |In |labal, the
Suprenme Court outlined a two-part analysis that district courts
nmust conduct when revi ewi ng a conpl ai nt chal | enged under Rul e

12(b)(6). Flower v. UPMC Shadvside, 578 F. 3d 203, 210-11 (3=

Gr. 2009). The district court nust first separate the "factual
and legal elenments of a claimi and "accept all of the complaint’s
wel | pleaded facts as true, but may di sregard any | egal
conclusions." |d. (quoting Igbal, 129 S. Ct. at 1949). Second,
the district court nust determ ne whether the facts alleged in
the conplaint are sufficient to showthat the plaintiff has a
"plausible claimfor relief." Id. (quoting Igbal, 129 S. . at
1950) .
DI SCUSSI ON

As noted, Plaintiff comrenced the instant |awsuit agai nst
Def endant pursuant to 42 U.S. C. § 1981, which provides as
foll ows:

(a) Statement of equal rights. Al persons within the

jurisdiction of the United States shall have the same right

in every State and Territory to make and enforce contracts,

to sue, be parties, give evidence, and to the full and equal

benefit of all |aws and proceedings for the security of
persons and property as i s enjoyed by white citizens, and



shal | be subject to |like punishnent, pains, penalties,
t axes, |icenses, and exactions of every kind, and to no
ot her.

(b) "Make and enforce contracts" defined. For purposes of
this section, the term "make and enforce contracts" includes
t he nmaki ng, performance, nodification, and term nation of
contracts, and the enjoynent of all benefits, privileges,
terns, and conditions of the contractual rel ationship.

(c) Protection against inmpairnment. The rights protected by
this section are protected agai nst inpairnent by

nongover nirent al di scri mnation and i npai rnent under col or of
State | aw

Section 1981, however, can be violated only by purposefu

discrimnation. Ceneral Bldg. Contractors Ass’n. V.

Pennsvylvania, 458 U. S. 375, 391, 102 S. C. 3141, 3150, 73 L.
Ed.2d 835 (1982). Cenerally, in order to establish a prina
facie case under §1981, a plaintiff nust allege facts show ng:
(1) that plaintiff is a nenber of a racial mnority, (2) intent
to discrimnate on the basis of race by the defendant, and (3)
di scrimnation concerning one or nore of the activities
enunerated in the statute which includes the right to make and
enforce contracts, to sue, be parties, and gi ve evidence. gsee,

Brown v. Philip Morris Inc., 250 r.34 789, 797 (3d Gr. 2001);

Yel verton v. Lehnan, No. 94-6114, 1996 U. S. pist. LEXI S 7651 at

*20-21 (E. D. Pa. June 3, 1996). Despite this general rule, a
plaintiff need not necessarily be a nenber of a racial mnority
to bring a §1981 claim - “a white person who is injured as a

result of his or her efforts to defend the rights of non-whites



has standing to sue under s§i1981.” Schulz v. WIlson, No. 08-1203,

304 Fed. Appx. 116, 119, 2008 U.S. App. LEXI S 26248 at *6 (3d
Gr. Dec. 9, 2008).

Additional ly, 51981 clains are typically eval uated under the
same standards as are Title VI and/or Title VII clains. See,

e.q., Oliva v. N.J. Departnent of Law and Public Safety, 604

F.3d 788, 798 n. 14 (3d G r. 2010); Prvor v. Nat’l Colleqgiate

Athletic Ass’'n, 288 F. 3d 548, 569 (3d cir 2002). Thus, to
establish a prinma facie case of 51981 di scrimnation, the
plaintiff may either rely on direct evidence of discrimnation or

she may rely on circunstantial evidence. Stewart v. Rutgers,

State Univ., 120 F. 3d 426, 431 (3d Gr. 1997). Wien relying on

circunstantial evidence, Plaintiff nmust foll owthe burden

shifting anal ysis of McDonnell Douglas CGrop. v. Green, 411 U. S.
792, 93 . 1817, 36 L. Ed. 2d 668 (1973). If a 51981 Plaintiff
succeeds in establishing a prina facie case of intentional
discrimnation, the burden then shifts to the defendant to
articulate a legitimate, nondi scrimnatory reason for the

def endant's conduct. McDonnell, 411 U. S. at 802; Stewart, 120 F
3d at 431-432. The burden then shifts once again to the
plaintiff to denonstrate that the defendant's arti cul at ed
nondi scri mnatory reason was a pretext for discrimnatory
conduct. Id.

I n application of the foregoing principles, we first note



that nowhere in the Conpl aint does Plaintiff nention her race,
Defendant's race, or the race of the nenbers of the skate board
team Plaintiff only nmentions the race of Rodney Watkins in the
I ntroduction to her Conpl aint, describing M. Watkins as "a man
of color." Further |acking fromthe conpl aint are any

all egations as to whether the Plaintiff herself was present when
t he Def endant made this commrent, whether she even heard the
remark and/ or how Plaintiff nay have defended M. Watkins.
However, even assum ng, arguendo and giving Plaintiff the benefit
of all doubt that these allegations are sufficient to confer
standi ng upon her, we find that the conpl aint neverthel ess stil
fails to state a clai mupon which relief nmay be granted under s
1981.

As noted, Plaintiff is required to show that defendant
intentionally discrimnated agai nst M. Watkins and the skate
board team because they bel onged to an "identifiable cl ass of
persons who are subjected to intentional discrimnationsolely
because of their ancestry or ethnic characteristics." See St.

Francis College v. Al-Khazraiji, 481 U. S. 604, 613, 107 S. C.

2022, 2028, 95 L. Ed. 2d 582, 592 (1987). "Concl usory

al | egati ons of generalized racial bias do not establish

discrimnatory intent." Flagg v. Control Data, 806 F. Supp 1218,
1223 (E. D. Pa. 1992). See also, Doe v. Sizewise Rentals, LLC

No. 09-3409, 2010 U. S. Di st Lexis 1234623, at *5 (D.N.J Nov. 22,



2010) (dism ssing section 1981 cl ai magai nst def endants because
plaintiff’s conpl aint only contained "concl usory statenents and
specul ati on of discrimnation").

In the present case, the plaintiff does not allege evidence
of direct discrimnation and the only circunstanti al evidence is
one, isolated remark made by Defendant to his wife: “Would you
|l ook at this, they’'ve got a little bit of everything in there."
Although Plaintiff alleges that it was cl ear that Defendant was
referring to the different races of the nenbers of the skate
board team we cannot agree. For one, the statenent is
altogether silent as to the issue of race. |ndeed, view ng the
comment in the context of the extant circunstances, i.e.,
Plaintiff’s nove, a nore reasonable interpretation is that
Def endant was maki ng an observation on the variety of Plaintiff's
bel ongi ngs. Regardl ess of interpretation, however, the remark is
on its face race-neutral and race-neutral remarks generally do
not, in and of thenselves, give rise to §1981 causes of action.

See, e.q., Schultz v. WIlson, supra.(remark that Plaintiffs were

pl ayi ng “n nmusic" at their party held insufficient in and of
itself to create a genuine issue as to whet her Defendant’s
decision to close party down was noti vated by raci al ani nus);

Pet eete v. Asbury Park Police Departnent, 2010 U.S. Dist. LEXI S

131411 (D. N.J. Dec. 13, 2010)(comrent made to Plaintiff in

response to her havi ng expressed concern about who woul d care for



her children while she was incarcerated that "Hopefully, you are
never com ng home, maybe they are better of f" held race-neutral
and i nadequate to evince an intent to discrimnate in arrest of
plaintiff).

What’s nore, Defendant is not alleged to have directed his
comment to either Rodney WAt ki ns or any nenber of the skate board
team Instead, he is alleged to have directed the remark to his
wife. Nowhere in the conplaint are there any avernents that
Def endant took any ot her actions to cause M. Watkins and the
skate board teamto | eave. Accordingly, given the conplete
absence of any other alleged facts, we find that Plaintiff has
failed to sustain her burden of pleading intentional
discrimnation on the part of this Defendant. As such, her claim
for relief under Section 1981 fails.

CONCLUSI ON

For the foregoing reasons, Defendant's Mdttion to D smss
pursuant to Fed. R Gv. P. 12(b)(6) is granted i n accordance

with the attached O der.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

d SELA GRAMMEL,

Plaintiff
vs. - CVIL ACTI ON
CHR STCPHER C. CONNER,
Def endant - NO. 11-Ccv-00698
ORDER
AND NOW this 27th day of July, 2011, upon

consi deration of Defendant’s Mdtion to D sm ss Plaintiff’s

Conpl aint (Doc. No. 5) and Plaintiff's Response in opposition
thereto, it is hereby ORDERED that the Mdtion is GRANTED for the
reasons set forth in the precedi ng Menor andum Qpi ni on and

Plaintiff’s Conplaint is DISM SSED wi th prejudice.

BY THE COURT:

s/J. Qurtis Jovner
J. CURTI S JOYNER, C.J.




