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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHEMTOV MICHTAVI,
1:12-cv-1196
Plaintiff,
Hon. John E. Jones Il
" Hon. Thomas M. Blewitt
WILLIAM SCISM, et al.,
Defendants.
ORDER
January 30, 2013
THE BACKGROUND OF THISORDER ISASFOLLOWS:

Pending before the Court is a Report and Recommendation (“R&R”) of
Magistrate Judge Thomas M. Blewittd® 31) filed on October 9, 2012, which
makes several recommendations regargnagsePlaintiff Shemtov Michtavi's
(“Plaintiff” or “Michtavi”) claims. After being granted an extension of time to do
so, Plaintiff filed objections to the R&R on November 27, 2012. (Doc. 35).
Accordingly, the R&R is ripe for our review.

l. STANDARD OF REVIEW
When objections are filed to the report of a magistrate judge, the district

court makes de novadetermination of those portions of the report or specified

proposed findings or recommendations to which objections are made. 28 U.S.C. §
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636(b)(1);United States v. Radda#47 U.S. 667, 674-75 (1980). The court may
accept, reject, or modify, in whole or in part, the magistrate judge’s findings or
recommendationsld. Although the standard of reviewds novp28 U.S.C. §
636(b)(1) permits whatever reliance the miastcourt, in the exercise of sound
discretion, chooses to place on a magistrate judge’s proposed findings and
recommendationsRaddatz447 U.S. at 674-75ee also Mathews v. Webdf3
U.S. 261, 275 (1976)50ney v. Clark749 F.2d 5, 7 (3d Cir. 1984).
1. BACKGROUND

On June 22, 2012, Plaintiff, an inteaat the Low Security Correctional
Institution at Allenwood, Pennsylvamifiled a complaint assertimjvens civil
rights claims against several defendassvell as a Federal Tort Claims Act
(“FTCA”) claim. Plaintiff alsofiled an application to procead forma pauperis
Magistrate Judge Blewitt recommended in a previous R&R tham tleema
pauperisapplication be denied and that Rk#F’'s complaint be dismissed without
prejudice because this Court has previously barred Plaintiff from filing any further
suitsin forma pauperisinder the PLRA'’s three-strike rule. Rather than dismiss

the complaint, we ordered that Plaintiff pay the filing fee within a specific period

! Bivens v. Six Unknown Named Agents of the Fed. Bur. of Naretiigs).S. 388, 91 S.
Ct. 1999 (1971).



of time or face dismissal of the complaiflaintiff paid the requisite fee, and this
matter was remanded to Magistrabelge Blewitt for pre-trial management.

Thereafter, on October 9, 2012, Magistrdudge Blewitt issued the instant

R&R. Magistrate Judge Blewitt reviewdltk Plaintiff’'s complaint pursuant to the
Prison Litigation Reform Act, 28 U.S.C. 8 1915A, which requires the Court to
screen complaints in civil actionswvhich a prisoner seeks redress from a
governmental entity or officer or empleg of a governmental entity. Pursuant to

28 U.S.C. 8 1915A(b), courts must dismiss any portion of the complaint that is (1)
frivolous, malicious, or fails to state a claim upon which relief may be granted; or
(2) seeks monetary relief against from &édeant who is immune from such relief.
After screening Plaintiff's complaint, the Magistrate Judge makes the following
recommendations within his R&R.

(1) That all claims for money damages against Defendants in their official
capacities be dismissed becaussytare barred by the doctrine of
sovereign immunity;

(2) That the Plaintiff's FTCA @im against Defendant U.S. Public

Health Service be dismissed becaosly the United States is a proper

2 Plaintiff concedes that this recommendation is correct, and as such it shall be adopted
without further discussion.



defendant in an FTCA claim and that PlaintiBsrensclaims be
dismissed as against U.S. Public Health Service;

(3) That Plaintiff'sBivensclaims against Dr. Chopra be dismissed
because Dr. Chopra was a private physician working in private
practice when he operated on Plaintiff in 2010;

(4) That Plaintiff's claims arising out of his January 20, 2010 surgery be
dismissed as time-barred,;

(5) That Plaintiff's FTCA claim be dismissed because Plaintiff failed to
file a timely certificate of mer (“COM”) regarding the medical
negligence claims;

(6) That Plaintiff's Eighth Amendment denial of medical care claims
pertaining to his post-operative care and his retrograde ejaculation and
impotence claims be permitted tapeed against all Defendants with
the exception of Defendant Dr. Chopra;

(7) That Plaintiff's Eighth Amendment denial of medical care claims
pertaining to his ankle pain (Claittt) and foot pain (Claim V) be
dismissed without prejudice but with leave to amend; and

(8) That Plaintiff’'s request for declaratory relief, to the extent that he is

seeking to havpastconduct of the Defendants be declared



unconstitutional, be dismissed. Bpective requests for declaratory
relief shall be permitted to proceed.

The Plaintiff agrees with some portions and objects to other parts of the
Magistrate Judge’s recommendations. Plaintiff requests leave to amend his
complaint to correct pleading deficienclaghlighted by the Magistrate Judge in
the R&R. We shall discuss each recommendation and the Plaintiff's response
theretoin seriatim
1. DISCUSSION

A. Claimsagainst U.S. Public Health Services

Magistrate Judge Blewitt recommends that Plaintiff's claims against U.S.
Public Health Services (“USPHS”) bissmissed because Plaintiff's FTCA claim
can only be asserted against the United Staflaintiff agrees with this
recommendation, however, he assertstiieathould be given leave to as$ivens
claims against individual employees of (“USPHS”) in their individual capacity,
essentially arguing that these individuate tantamount to BOP employees and

thus can be sued und@ivens

® When federal employees are sued for damages for harms caused in the course of their
employment, the Federal Tort Claims Act, 28 U.S.C.S. 88 1346, 2671-2680, generally authorizes
substitution of the United States as the defendant.
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In Hui v. Castanedal30 S. Ct. 1845 (2010), the United States Supreme
Court squarely held that “PHS officeaad employees are not personally subject to
Bivensactions for harms arising out of” [or]. . . “harms caused in the course of
their employment.” Thus it is clear that Plaintiff cannot mainteivansclaim
against a USPHS employee. Plaintiff contends in his objections that “some of the
U.S. Public Health Service employeesé simultaneously employees of the
Federal Bureau of Prisons.” (Doc. 36, p. 2). We sincerely doubt the veracity of
this speculation made by Plaintiff, however, in the interest of fairness and caution,
in the event Plaintiff ascertains the itignof a potential individual defendant who
was employed by both USPHS and B@P and involved in the wrongdoings
against him that Plaintiff alleges, he negek leave to add claims against such an
individual to this action. However, based on the clear holdinduafwe shall
adopt Magistrate Judge Blewitt's reconmdation that all claims against USPHS
and any individual employees thereof be dismissed.

B. BivensClaims Against Private Physician Dr. Chopra

Plaintiff names Dr. Chopra, a Urologist working in private practice at
Bloomsburg Hospital, as a Defendant irstaction. Plaintiff alleges that Dr.

Chopra, who performed laser surgeryRiaintiff's prostate on January 20, 2010,

failed to use proper anesthesia during the surgery causing him pain. Plaintiff



further alleges that during the surgelly, Chopra created a hole which caused
Plaintiff’'s sperm to leak into his bladd@.e. retrograde ejaculation). Dr. Chopra
saw Plaintiff twice regarding the retrograde ejaculation issue and prescribed
medicine for him to alleviate the conditi, however Plaintiff alleges that prison
staff would not authorize either medication prescribed by Dr. Chopra.

Magistrate Judge Blewitt recommends that PlaintBigensclaims against
Dr. Chopra be dismissed with prejudicechuse Dr. Chopra is a private individual
and is not amenable to suit und@vens See Corr. Servs. Corp. v. Malesk34
U.S.. 61, 66-67 (2001). We agree.Maleskq the Supreme Court refused to
extend liability undeBivensto private individuals, noting that “[tlhe purpose of
Bivensis to deter individual federalfficers from committing constitutional
violations.” Id. at 70. The Plaintiff does not dispute that Dr. Chopra was a private
physician employed at a private hospital when he performed the surgery on
Plaintiff. Accordingly, he cannot be subject to liability unBarens All

constitutional claims against Dr. Chopra shall, therefore, be dismissed.

C. Timédinessof ClaimsRelated to January 20, 2010 Surgery



Claim | in Plaintiff's complaint asserts an Eighth Amendment deliberate
indifference claim against Defendants & alleged failure to use general
anesthesia during Plaintiff’'s January 2010 prostate surgery. The instant action
was filed on June 22, 2012. Thus, Magit Judge Blewitt recommends that this
claim be dismissed because it is barredney2-year statute of limitations applied
to civil rights actions in Pennsylvania. 42 Pa. Cons. Stat. Ann. § 55R4(St)y.
Kozakiewicz1l F. 3d 176, 190 (3d Cir. 1993).

In his objection to this recommendation, Plaintiff essentially submits that the
statute of limitations for this claim should be tolled while he attempted to
administratively exhaust the claim. While the Third Circuit has not spoken directly
on this issue, it is the trend of courtdims and other circuits to toll the applicable
statute of limitations while a prisoner completes the mandatory exhaustion process.
See Paluch v. Sec’y Pennsylvania Dep'’t of Correctidd, Fed. Appx. 690 (3d
Cir. 2011);see also Shakuur v. CostelZ80 Fed. Appx. 199 (3d Cir. 2007);

Brown v. Valloff 422 F. 3d 926 (9Cir. 2005);Johnson v. Rivet&272 F. 3d 519
(7" Cir. 2001);Brown v. Morgan209 F. 3d 595 (6Cir. 2000);Harris v.

Hegmann198 f. 3d 153 (5Cir. 1999). Thus, we shall reject the Magistrate



Judge’s recommendation to dismiss this claim based on statute of limitations
grounds’

D. Dismissal of FTCA Claim - Failureto File COM

Magistrate Judge Blewitt recommends that we dismiss Plaintiff's FTCA
medical negligence/malpractic&ims for failure to use general anesthesia in his
2010 surgery and for alleged improper post-surgery treatment for his retrograde
ejaculation and impotence conditions based on Plaintiff's failure to file a
Certificate of Merit (“COM”). It is undiputed that the Plaintiff has not filed a
COM. PIlaintiff contends that because he B@seincarcerated litigant, he has no
access to an independent medical expert to provide a COM for him.

It is well-recognized that to pursaemedical negligence/malpractice claim
in the federal courts in Pennsylvania, aipliff must file a COM pursuant to Pa. R.
C. P. 1042.3(a)(1)See Iwanejko v. Cohen & Grigsby, P.€49 Fed. Appx. 938,
944 (3d Cir. 2007)(holding that district courts must “appl[y] Rule 1042.3 as a
substantive state law”). This rule applies equally to pothseand represented
Plaintiffs. See Hodge v. United Stat@909 U.S. Dist. LEXIS 78146 (M.D. Pa.

Aug. 31, 2009)Marucav. Hynick 2007 U.S. Dist. LEXIS 13302 (M.D. Pa. Feb.

* If, as this litigation progresses, it becomes evident that Plaintiff cannot seek the
protection of equitable tolling (if, for instandee was not pursuing administrative remedies),
then the Defendants are free to argue that this claim is barred by the statute of limitations.
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27, 2007). The Third Circuit has recogg that this rule may well cause a
significant “dilemma” forpro seprisoner-plaintiffs who cannot proceed in a civil
action with out an expert witness, but thia rule applies to this type of litigant
nonethelessSee Boring v. Kozakiewic233 F. 2d 468, 474 (3d Cir. 1987).
Furthermore, while F.R.E. 706(a) providihat the “court may appoint any expert
witnesses agreed upon by the parties, and may appoint expert witnesses of its own
selection,” the policy behind this rulepsomote the jury’s factfinding ability” and
does not permit the Court to appoint an expert “for the purposes of aiding an
indigent litigant, incarcerated or notBrown v. James2008 U.S. Dist. LEXIS
17665, *5 (M.D. Pa. Mar. 6, 2008erwin v. Varney 2006 U.S. Dist. LEXIS
90691, *7 (M.D. Pa. Dec. 15, 2006).

Accordingly, based on the foregoing, we shall dismiss Plaintiff's FTCA
claims for medical negligence/ma#atice for failure to file a COM.

E. Eighth Amendment Claim - Retrograde Ejaculation and

Impotence

We agree with the Magistrate Judge, and Plaintiff does not object, that
Plaintiff's Eighth Amendment claims for deliberate indifference to serious medical
needs as set forth in Claim Il as against Defendants Dr. Miller, PA Mutchler,

Spotts and former Warden Scism be péed to proceed. Plaintiff does object to
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the Magistrate Judge’s recommendation thit claim be dismissed as against Dr.
Chopra. However, for the reasonsfeeth above, we find that Plaintiff cannot
maintain aBivensclaim against Dr. Chopra, and as such this claim shall be
dismissed as against him.

F. Claimslll and IV - Leaveto Amend

We agree with Magistrate Judge Blewitt's recommendation to dismiss
Claims Il and IV of Plaintiff's complaihwith leave to amend. These claims
concern ankle pain (Claim Ill) and fop&in (Claim V) degedly suffered by
Plaintiff and the Defendants’ alleged delibte indifference to Plaintiff's needs
concerning these ailments. As currersigted, Plaintiff's allegations amount to
little more than his disagreement with twurse of treatment prescribed by the
Defendants. However, disagreement with treatment plans do not establish an
Eighth Amendment claimWhite v. Napolegr897 F. 2d 103 (3d Cir. 1990).
Plaintiff's amended complaint must sufficiently describe how these conditions
were serious medical needs and precikely the Defendants were deliberate to
these needs. Accordingly, Claims Il and IV will be dismissed with leave to

amend.
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G. Requestsfor Declaratory Judgment
Magistrate Judge Blewitt recommends that Plaintiff's requests for
declarations that past conduct of tefendants was unconstitnal be dismissed
but that he be permitted to pursue a declaration his constitutional rights are being
violated by the Defendants’ failure poovide him with Psuedofel, medication
prescribed by Dr. Chopra for his retrogeagjaculation condition, inasmuch as that
complaint is ongoing. We agree. Iwell established that plaintiffs are not
entitled to declarations that pasincluct of defendants wainconstitutional See
Brown v. Fauver819 F. 2d 395, 399-400 (3d Cir. 1987). However, to the extent
that Plaintiff is alleging that the conduct is ongoing and that he is still being
subjected to unconstitutional treatment, such as the alleged denial to provide him
with Psuedofel, he is entitled to gue declarations to that effect.
NOW, THEREFORE, IT ISHEREBY ORDERED THAT:
1. The Report and Recommendation (Doc. 31) of Magistrate Judge
Blewitt is ADOPTED in part andREJECTED in part to the
following extent:
a. All claims for money damagagainst the Defendants in their

official capacities ar®I SMI1SSED.
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Plaintiff’'s Bivensclaims against Defendant Dr. Chopra are
DISMISSED. Dr. Chopra shall bEERMINATED as a party

to this action.

Plaintiff's Bivensclaims against U.S. Plib Health Service are
DISMISSED. In the event Plaintiff ascertains the identity of a
potential individual defendantho was employed by both
USPHS and the BOP and involved in the wrongdoings against
him that Plaintiff alleges, hemay seek leave to add claims
against such an individual to this action.

Plaintiff's FTCA claims against U.S. Public Health Services
and employees thereof dd¢SMISSED. These claims shall be
pursued as against the United States.

Plaintiff's FTCA medical ndggence/malpractice claims are
DISMISSED for failure to file a COM.

Claim Il isDISMISSED as against Dr. Chopra only.

Claims Il and IV ard1 SMISSED with leave to amend.
Plaintiff's requests for declaratory judgment with respect to past

conduct of the Defendants are dismissed.
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The Plaintiff shall file an amended complaint in conformity with the
rulings hereinabove within thirty (3@ays of the date of this Order.
This matter iIREMANDED to Magistrate Judge Blewitt for pre-trial
management.

s/ John E. Jones IlI

John E. Jones Il
United States District Judge
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