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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF PENNSYLVANIA

LYNDA A. STEWART, CASE NO. 113¢v-02312GBC
Plaintiff,
(MAGISTRATE JUDGE COHN)
V.
CAROLYN W. COLVIN, MEMORANDUM

ACTING COMMISSIONER OF
SOCIAL SECURITY,

Defendant. Docs. 1,5, 6, 7, 10, 11

l. Introduction

The abovecaptioned action is one seeking review of a decision of the Commissioner of
Social Security ("Commissioner”) denying the application of Plaihiyfida A. Stewart for
supplemental security income (“SSI”) and disability insurance benefits (“RiBderthe Social
Security Act, 42 U.S.C. 8801433, 13821383 (the “Act”).Plaintiff was unrepresented at the
ALJ hearing, and alleges that she did not knowingly waive her right to counsel aitttetAd.J
failed to develop the record. Plaintiff has sevetental impairments that limit her insight into
her disease. She is dependent on her sister, who accompanied her to all of her mosergakbnt
health treatments and is the only person who takes her shopping or out to eat. Aiarititg h
Plaintiff's sister submitted an affidawstatingthat she had accompanied Plaintiff to the hearing,
but had not been allowed to enter the room or testify, despite her belief that Plastdflowed
to have others assist in presenting her case. Plaintiff's sister’s affidavit alsadadicat the
ALJ was aware of her presence outside the courtroom and her desire to testdysd the
record indicated both that Plaintiff's severe mental impairments limited her insight into her

disease and that Plaintiff was dadent on her sister, the ALJ failed to discharge her heightened
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duty to develop the record for pro se claimants by refusing to allow Plaintiff's sister tg. testif
Consequently, the Court will grant Plaintiff’'s appeal and remand her claime tGdmmissioer
for further proceedings.

I. Procedural Background

On April 20, 2011 Plaintiff filed an application for SSI under Title XVI of the Act and
for DIB under Title 1l of the Act. (Tr. 1348). On May 31, 2011, the Bureau of Disability
Determination denied these applications (Tr188), and Plaintiff filed a request for a hearing
on June 8, 2011. (Tr. 1@@13). On May 15, 2012, an ALJ held a hearing at which Plaintiff
who was not represented by an attorreyd a vocational expert (“VE”) appeared and testified
(Tr. 61-86). On May 21, 2012, the ALJ found that Plaintiff was not disabled and not entitled to
benefits. (Tr. 2547). On July 23, 2012, Plaintiff filed a request for review with the Appeals
Council (Tr. 2622), which the Appeals Council denied on July 18, 2013, thereby affirming the
decision of the ALJ as the “final decision” of the Commissioner. (B). 1-

On September 5, 2013, Plaintiff filed the ab@agptioned action pursuant to 42 U.S.C. §
405(g) to appeal the decision of the Commissioner. (Doc. 1). On November 12, 2013, the
Commissioner filed an answer and administrative transcript of proceedidwss. (5, 6). On
December 23, 2013, Plaintiff filed a brief in support of her appeal (“PIl. Bri@@pc. 7). On
February 25, 2014, Defendant filed a brief in response (“Def. Brief’). (Doc. 10). OchMar
2014, Plaintiff filed a brief in reply. (Doc. 11). On April 29, 2014, the Court referred thestoas
the undersigned Magistrate Judge. Both parties consented to the referral of this case for
adjudicaton to the undersigned on June 10, 2014 and an order referring the case to the

undersigned for adjudication was entered on June 19, 2014. (Doc. 14, 15).
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Il. Standard of Review
When reviewing the denial of disability benefits, the Court must determine whethe

substantial evidence supports the denial. Johnson v. Commissioner of So¢iaPSéc3d 198,

200 (3d Cir. 2008)Brown v. Bowen 845F.2d 1211, 1213 (3d Cir. 1988 ubsantial evidence

is a deferential standard of revieeeJones v. Barnhar364 F.3d 501, 503 (3d Cir. 2004).

Substantial evidence “does not mean a large or considerable amount of evidence.” Pierce v.

Underwood 487 U.S. 552, 564 (1988). Substantial evadenequires only “more than a mere

scintilla” of evidencePlummer v. Apfel 186 F.3d 422, 427 (3d Cir. 1999), and may be less than
a preponderancelones 364 F.3d at 503. If a “reasonable mind might accept the relevant
evidence as adequate” to support a conclusion reached by the Commissioner, then the

Commissioner’s determination is supported by substantial evidence. Monsour Med. Ct

Heckler 806 F.2d 1185, 1190 (3d Cir. 1986); Hartranft v. Apfiel81 F.3d 358, 360 (3d Cir.

1999); Johnsarb29 F.3d at 200.
V. Sequential Evaluation Process

To receive disability or supplemental security benefits, a claimant must demonstrate an
“inability to engage in any substantial gainful activity by reason of any medicallyrdetdie
physical or mental impairménvhich can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)(A);id. 8 1382c(a)(3)(A). The Act requires that a claimant for disability bendfisvs
tha he has a physical or mental impairment of such a severity that:

He is not only unable to do his previous work but cannot, considering his age, education,

and work experience, engage in any other kind of substantial gainful work whichiexist
the natimal economy, regardless of whether such work exists in the immediate area in
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which he lives, or whether a specific job vacancy exists for him, or whether he would be
hired if he applied for work.

42 U.S.C. § 423(d)(2)(A); 42 U.S.C. 8§ 1382c(a)(3)(B).
The Commissioner uses a fastep evaluation process determine if a person is eligible

for disability benefits.See20 C.F.R. § 404.152(ee alsaPlummer 186 F.3d at 428If the

Commissioner finds that a Plaintiff is disabled or not disabled at any point in the sequence,
review does not proceegbee?20 C.F.R. § 404.1520 The Commissioner must sequentially
determine: (1) whether the claimant is engaged in substantial gainful activity; (2) whether the
claimant has a severe impairme®) Whether the claimant’s impairment meets or equals a listed
impairment from 20 C.F.R. Part 404, Subpart P, Appendix 1; (4) whether the claimant’s
impairment prevents the claimant from doing past relevant work; and (5) whethé&ithant's
impairment pevents the claimant from doing any other woBee 20 C.F.R. 88 404.1520,
416.920 Before moving on to step four in this process, the ALJ must also determingfidai
residual functional capacityRFC’). Id. 88 404.1520(e), 416.920(e).

The disability determination involves shifting burdens of proof. The claimans Ilear
burden of proof at steps one through four. If the claimant satisfies this burdenh¢hen t
Commissioner must show at step five that jobs exist in the national economy that a person with

the claimant’s abilities, age, education, and work experience can peMason v. Shalala994

F.2d 1058, 1064 (3d Cir. 1993). The ultimate burden of proving disability within the meaning of
the Act lies with thelaimant See42 U.S.C. § 423(d)(5)(A); 20 C.F.R. § 416.912(a).
V. Relevant Facts in the Record
Plaintiff was born on August 31, 19@&nd was classified by the regulations as a younger
individual through the date of the ALJ decision. 20 C.F.R. § 404.1%6341). She has at least

a high school education and past relevant work as a registered medicahtag¥istdl).
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Medical Evidence

On July 1, 2010, Plaintiff sawr. Natale Falanga, M.D. to have FMLA and disability
forms filled out. (Tr. 384). Dr. Falanga assessed her to have work related aradising
depression. (Tr. 384). Notes indicate that Plaintiff “is under a tremendous amouns&f Shre
is depressed and a lot of it is due to her job as she is having harassment issueb dt(fre |
384). Dr. Falanga wrote that Plaintiff “has been unable to work as of May 17, 2010 and the
disability is expected to last until @dter 1, 2010.” (Tr. 384). She completed a FMLA form the
same day indicating that she was unable to do any work. (T¥42@)8 She also completed a
shortterm disability form that indicated that Plaintiff had worsening stress and anxiety because
her mother was in a nursing home and she was dealing with harassment isgrks@r. 414).
She indicated that Plaintiff was mentally clear, but tearful with rapi@ctpgTr. 414). She
indicated that Plaintiff was unable to deal with coworkers and supervisors during taaywor
and was being treated with Paxil. (Tr. 414). She also indicated that Plaintifeias seen by
Dr. Michael Kessler, M.D., a psychiatrist. (Tr. 415).

On September 14, 2010, Plaintiff saw Beth Moses, M.S.N., at Rosewood Counseling
Servie. (Tr. 441). She presented depressed and sullen. (Tr. 441). Her affect wasablaiaie
and she had flat, then pressured speech. (Tr. 441). She continued to have evidence of anxiety,
particularly about returning to work, as she felt “abused” at work. (Tr. 441). She had no
motivation or concentration, could not read or watch television, was sleeping most ofi¢he ti
and had experienced weight gain. (Tr. 441). She was assessed a GAF of 55.

On September 30, 2010, Plaintiff followe@ with Dr. Falangayho again assessed her

to have worked related anxiety causing depression and extended her disability tgy Janua

2011. (Tr. 383).
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On October 28, 2010, Plaintiff followed up with Ms. Moses. (Tr. 441). She had a flat
affect and a lack of motivation and stimulation, reporting that she does “nothing” duostgof
the day. (Tr. 441). Ms. Moses observed “anxiety and anger when discussing [return to work]. No
contact from former employer or -@eorkers. Lacks purpose and meaning in life.” (Tr. 441). Ms.
Mosesalso noted that “[return to work] unknown at this time. Recommend client be awvay fr
work environment until % of the year. Explore other career options, as previous work causes
client extreme anxiety.” (Tr. 441). She also noted that Plaintiff “ne¢d[gkt up at same time
each day and involve self in something meaningful, even if part-time volunféer44().

On November 23, 2010, Plaintiff followag with Ms. Moses. (Tr. 440). Her affect was
flat and blunted and she “seem[ed] more depressed.” (Tr. 440). She “lack[ed] purpose and
motivationnot in any position to return to work at this time. Overall, client is unchanged, and
needs to try to set small attainable goals.” (Tr. 440). She was assesse®a3BAHT. 440).

On December 30, 2010, Plafhfollowed-up with Dr. Falanga, for a refill of medications
and to have multiple forms filled out. (Tr. 382). She continued to assess Plaintifiverk
related anxiety causing depression. (Tr. 382). In an Attending Physiciatéesn8td completed
the ame day, she extended Plaintiff's depression for another four to six mfnth410412).
She noted that Plaintiff had retrogressed and was more sad and isolated. (landi&tied
subjective symptoms of crying, inability to concentrate, and inabibtysleep. (Id.). She
indicated objective symptoms of flat affect and a fatigued appearance. (Id.). She opined that
Plaintiff had “marked” mental limitations and was unable to handle stress or interpersonal
relations. (1d.).

On January 3, 2011, Plaintifiollowed-up with Ms. Moses. (Tr. 439). There was

“virtually no change from the previous session.” (Tr. 439). Her affect wasgda and flat, she
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was very isolated and reclusive, and sleeping too much. (Tr. 439). She “feels a lack of,purpose
but feels grat anxiety when discussing [return to work].” (Tr. 439). She recommended
“continued disability with ongoing therapy” and recommended volunteer opportunasss tcl

home, “even if one day a week.” (Tr. 439).

On March 22, 2011, Plaintiff followedp with Ms. Moses and expressed frustration that
she was unable to financially commit to ongoing therapy. (Tr. 438). She continued to lack
motivation but Ms. Moses encouraged her to find a social agency that was footeldé. (Tr.

438).

On May 2, 2011, Ms. M&s completed a Medical Source Statement. (Tr. 435). She
opined that Plaintiff had moderate limitations in her ability to interact with the public and
marked limitations in her ability to interact appropriately with supervisord coworkers,
respond appropriately to work pressures in a usual work setting, and respond appropriately t
changes in a routine work setting. (Tr. 436). Ms. Moses based these dinstain her past
conflictual history with peers and supervisors, noting that in the past she couladust to
work setting changes and pressure of computer system.” (Tr. 436). She optnBthitht#f’'s
social functioning was limited, her salére was limited because she was overeating and sleeping
too much, and her productivity wdisnited becauseshe lacked interest. (Tr. 437). She also
identified Plaintiff's limited contact with her peers. (Tr. 437). She indicated that Plaintiff was not
always able to manage benefits on her behalf because she “appears corbpetentted in
judgment.” (Tr. 437).

On May 3, 2011, Plaintiff had an intake evaluation at NHS Human Services. (Tr. 475).
She explained that she did not have insurance, but had been having increased anxiety and

depression after working with cancer patients over the last twenty years7%)r.She had a
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blunt affect, but her mental status exam was otherwise normal. (Tr. 486). Shesessedd0
have major depressive disorder, generalized anxiety disorder, and a GAF of 60. (Trh487). S
was recommended for medication management and individual therapy. (Tr. 487).

On May 27, 2011state agency physiciddr. Francis Murphy, Ph. D, reviewed Plainsff
evidence and completed a Psychiatric Review Technique Bodra mental RFC assessment.
Dr. Murphy opined that Plaintiff had mild impairments in activities of daily living, mild
impairments in social functioning, and no episodes of decompensation. (Tr. 88). He indicated
that there were no medical source opinions in the file. (Tr. 90). He opined that Plaadiff
moderately limited in her abilityto perform a normal workday and workweek without
interruptions from psychologically based symptoms, to perform at a consistenivppacut an
unreasonable number and length of rest periods, and maintain attention and concentration for
extended periods dime (Tr. 93). Dr. Murphy opined that she had no other limitations. (Fr. 92
93).

Plaintiff was brought to Bloomsburg Hospital on October 14, 2011, and involuntarily
hospitalized(Tr. 49596). Notes indicate that she was brought to Bloomsburg Hospitablige
with a chief complaint of anxiety and depressi@n. 49596). Her discharge summary indicates
that:

[Plaintiff reported]‘l am a victim of domestic violence. He is following me. | am afraid

of him. He is a lunatic and an alcoholic. | am fearimgy life | applied for PFA. It is

causing discontent. | didn’t get the PFA. | was escorted from legal sefvered=eeling

unsafe at the safe house.” Is agitated prior to admission...Speaking very fast, having
circumstantial speech. She is paranoid. Having grandiose delusions that the patient is

“savior.” Patient’s children do not live at the home. They refused to communicate with

the patient. Patient reports she is trying to go to different places askimgjfjcfor the

past 38 hours. States her cdrmh escalated because of her lack of help. Patient reports

she could nosleep. She is not eating as well because she is feeling distressed, obsessed

with orderliness, racing thoughts and asking somebody to drive her car to Bloomsburg....

(Tr. 495-96). Plaintiff’'s hospital course indicated that she:
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Started on medications such as Risperdolerated this medication welad not

reported any side effects....Eventually, patient's mania subsided to wherasingore

coherent. She realized she was more coherent. She was not as active. She was not

speaking as quickly and interrupting or difficult to interrupt. Her flight easland

looseness of association subsided. Patient was still concerned about her siifeging

and was still looking to get a PFA against potential abuser. This did not seem to be

delusional-or hallucinatiofike sympbms...agreed to follow-through with our follow-up

care plan and no longer needed the care oftzoR4 lock down psychiatric unit. Was

discharged appropriately to home.
(Tr. 496-96).

On November 3, 2011, Plaintiff followed up at NHS. (Tr. 587). She had a normal mental
status examinatiorbut discussed her October hospitalization. (Tr. 587). She indicated that she
was hospitalized after getting agitated at a women’s shelter after accusing heéznidopfr
domestic violence, but did not “produce and details” and stated “I do not know wiag |
hospitalized.” (Tr. 587).0n December 15, 2011, Plaintiff follompdand was doing “very
well.” (Tr. 586). She had a normal mental status examination. (Tr. 586). However, onyJanuar
11, 2012, Plaintiff followeeup and was “regressing.” (Tr. 585). She had depressed mood and
blunted affect. (Tr. 585).

On January 26, 2012, Plaintiff followeg at NHS and was still “regressing.” (Tr. 584).

She had slow speech, blunted affect, and depressed mood. (Tr. 584). Her sister accompanied her,
and confirmed that shiead been very hyper, spent a lot of money, and acted “very unusual” in
October. (Tr. 584). On February 2, 2012, she followed-up at NHS and again came with her sister.
(Tr. 583). She indicated that she felt the same and was feeling very slow. (Tr. &88)erial

status exam indicated depressed mood and blunted affect. (Tr. 583). She followed up at NHS on
February 16, 2012, and her mental status exam indicated slow speech, blunted affect, and

depressed mood. (Tr. 582). She was again accompanied by her sister. (Tr. 582). She was “very

depressed,” “not any better,” and “fe[lt] slow and medicated.” (Tr. 582). Orchvigy 2012,
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Plaintiff followed-up at NHS with her sister. (Tr. 581). She was tolerating her medications well
but she had depressed mood and blunted affect. (Tr. 581). She had made only “limited progress.”
(Tr. 581).

On April 4, 2012, Plaintiff followeeup at NHS. (Tr. 580). She reported that she felt a
“bit” better, but could not sleep without Ambien. (Tr. 580). She came with her sister and
presenéd with depressed mood and blunted affect. (Tr. 580). She had only made “limited
progress.” (Tr. 580). On May 3, Plaintiff followeg at NHS. (Tr. 579). Although she said she
was a “lot better,” Dr. Yampolsky assessed her to have made “no change,”lsshat even
made limited progress since her last visit. (Tr. 579). She continued to report titaufhaot
sleep without Ambien. (Tr. 579). She had been on Comictal for five weeks and her
“improvement [was] only about 10%.” (Tr. 579). She reportedeimsed anxiety and refused to
consider taking a second medication until after her disability hearing.19y.. 5

On May 3, 2012, Dr. Yampolsky provided Plaintiff with a note that read “[a]s per your
request | am reporting to you, Linda Stewart, that yotetzeen treated at this clinic for severe
bipolar disorder...and not able to keep any job.” (Tr. 588).

Function Report, Testimony, and ALJ Findings

On April 29, 2011, Plaintiff submitted a Function Report. (Tr. 282-She reported that
she was severely depressed, has excessive anxiety, and is unable to handle any stressful situation.
(Tr. 184). She reported that she cannot concentrate or focus and that her memory ipoor wit
minimal recall. (Tr. 184). She reportedtisae is unable to sleep well and that her social skills
are lacking. (Tr. 184). She reported that she runs errands for her father anfdicpess. (Tr.
185). She indiated that she does not alway®wer or dress on a daily basis. (Tr. 185). She

repated that she can do some chores, but needs encouragement, motivation, and assistance. (T
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186). She indicated that she can drive and shop in stores. (Tr. 187). She explained thag¢ it is mor
difficult for her to manage money due to a lack of concentration and double-checking, which
makes it very time consuming and stressful for her. (Tr. 187). She reported that she ha
decreased interest in “most everything,” but was able to occasionally gpraovies and eat

and texts on a daily basis. (Tr. 187). She reported that she does not have problemdayeting a
with others but that she has a decreased desire for social activities. (Tr.HEBBBp&ted that

she does not feel safe in her neighborhood and does not handle changes in routine well. (Tr.
190).

On Plaintiff's disability appeals report, she indicated that she would “look eqtarang
legal counsel” but that her “reasons and my illnesses should reverse” the Camenissi
decision. (Tr. 199). She explained that she, “alone,” was entitled to the benefits andveditnot
to have to “give up, or share, any of the benefits.” (Tr. 199).

On May 15, 2012, Plaintiff appeared and testified at the ALJ hearing. (Tr. 63ifPlai
was not represented by counsel. The ALJ stated that:

ALJ: | am going to go oer---in the notice of hearing, you also had your right to

representation notice, and you do have a right to be represented by eithemay ait a

non-attorney, who can assist you in handling the case, preparing the case and

representing you at the hegy.

Representatives usually charge a fee by fee agreement or fee petition. Fee agreements,

it's usually $6,000.00 or 25 percent of past-due benefits, whichever is the lesser. And

they can charge whether it's a favorable or unfavorable for expensessstapying the
records obtaining the records and so forth. There are some legal organizatiofferthat

free representation, but they are usually need based.

You can, however, proceed today without a representative. Do you understand your
rights to reprsentation?

Plaintiff: |1 believe so.

ALJ: Okay. And are you willing to proceed today without a representative?
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Plaintiff: Yes, please.
(Tr. 6566).

Plaintiff testified that she lives alone in a house. (Tr. 70). She testifiechthhtd not
driven since early January as a result of her medication. (Tr. 73). Shedei#t she was
unable to work because she could not “handle any stress,” had excessive anxiety as a result of
her depression, found it difficult to focus or concentrate, and had memory problems and loss.
(Tr. 74). The ALJ repeatedly asked her about the representations she made mavtint
unemployment insurance, and Plaintiff explained that she goes online and “checttje]szme
boxes every time [she] goes on.” (Tr. 75). She explained that she had stopped doing errands for
her father after her hospitalization. (Tr. 76). She testified that she wagtdnasion, but cannot
always pay attention to it, and cannot focus enough to read. (Tr. 76). She testified thas she doe
not have any hobbies and has not gone out to dinner or a movie for “quite some time.” (Tr. 77-
78). She explained that her sister came over on Thursdays and they went to Burg@iirKing
78).She testified at the hearingat she only went shopping when her sister takes her to Shop
Rite for food once a week. (Tr. 79). She testified that she had gone on a trip with her then-
boyfriend “before the incident in October.” (Tr. 80). She testified that sheibdddrdo the
volunteer work suggested by her counselor, but was unable to do so because they wanted her to
be able to answer phones and interact with people, which she could not do. (Tr. 79).

A vocational expert also appeared and testified. (Tr. 80). She testified s&d,drathe
RFC assessed by the ALJ below, Plaintiff could not engage in her past relevgritwaould
engage in work in the national economy, such as a general office clerk, a stock amadke
courier order clerk. (Tr. 883). The vocational expertsa testified that, if Plaintiff would be off

task twenty percent (20%) of the day, there would be no work Plaintiff could perform. (Tr. 84)
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The ALJ asked Plaintiff “[d]o you have any questions for the vocational expert?
which Plaintiff replied “Am | allowed to comment on what was said or is this not the time?” (Tr.
84). The ALJ responded “[y]Jou can comment, yes. | mean, I'll let you know if shesaond to
it, but certainly.”(Tr. 84). Plaintiff stated “I just, at this point, don’t feel that | Mddae able to
stay on task of anything. | just don’t have that capability.” (Tr. 84). The Alpbneed, “Okay.
And I'm going-you said you had another note...” and proceeded to allow Plaintiff to introduce
Dr. Yampolsky’s most recent note to the record. (Tr. 84). Plaintiff did not ask anyomsesti
the vocational expert. (Tr. 84).

On May 21, 2012, the ALJ issued her decision. At step one, the ALJ found that Plaintiff
had not engaged in substantial gainful activity since May 13, 2010, the alleg¢diamséTr.
30). At step two, she found that Plaintiff's dysthymia, generalized anxietyddisomajor
depressive disorder, and bipolar disorder were severe. (Tr. 31). At step three, she found tha
Plaintiff's impairments did not meet or equal a Listing. 32). The ALJ found that Plaintiff had
the RFC to engage in work at all exertional levels, subject to the nonexertional limitations that
she was limited to simple routine tasks, a low stress work environment, and oabronal
interaction with the publiccoworkers, and supervisors. (Tr. 34). Based on this RFC, the ALJ
found at step four that Plaintiff could not engage in any past relevant work, but foueyl fatest
that she could engage in other work in the national economy in positions like a géhezal
clerk, a stock worker, and courier order clerk. (Tr. 41-42).

In evaluating Plaintiff's RFC, the ALJ rejected outright or assigned “little weighdillto
five opinions from Plaintiff's treating physician, Dr. Falanga, and Ms. Moses, haiptbe(Tr.
38). The ALJ assigned little weight to Dr. Falanga’s stenrh disability opinions from July and

August of 2010 for private disability insurance because it was “not supported bydbece of
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record,” because Dr. Falanga is not a mental healthadiggcbecause the forms do not require
Dr. Falanga to identify factors that support her opinion, Dr. Falanga’s recordsnctmiaimal
mental status examination findings,” and Dr. Falanga relied on Plaintiff’'s subjective complaints
rather than objectey medical evidence. (Tr. 38). The ALJ assigned little weight to Dr. Falanga’s
long term disability form from December 2010, although her reasoning is ditficdiscern, as
she wrote that the form:
[llndicat[es] disability commenced in July 2010, it arises out of claimamiployment,
diagnosis of depression and anxiety; she sees claimant every three monthisnsoac
treated with medication and counseling; objective findings of appears fatigued and flat
effect [sic]; that claimant was unable to agg in stress [sic] situations or engage in
interpersonal relations (marked limitation); believed claimant was competent to endorse
checks and direct use of the proceeds, and was not capable of working within the
limitations noted. Nevertheless, Dr. Falangdicated these limitations would apply for
4-6 months.
(Tr. 39). Beyond summarizing the note, the ALJ does not explain how much weight shedssig
to this form.
The ALJ gave “no weight” to Dr. Falanga’s Employability form in April 2011 beeaus
“lit is a standard and very common practice for a treating physician to support and
accommodate claimant’s applications for public assistance with the completion anticexef
these forms. Claimastrequire these forms to access...health insurance. As secphysician
has both an altruistic and financial interest in aiding their patients.” (TrTB8)ALJ also found
that this opinion was “without support” because the forms “do not require the doctor tp justif
their opinions through objective medical findgs,” because Dr. Falanga’s treatment records
indicate “minimal mental status examination findings,” are based on subjective complaints, and
Plaintiff did not require “more frequent of [sic] intensive treatment.” (Tr. 38 ALJ gave “no

weight” to Dr. Falanga’s May 2011 opinion for the same reasons. (Tr. 39).

The ALJ rejected Ms. Moses’ opinion because it was “not well supported by the evidence
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of record.” (Tr. 40). Specifically, she found it to be inconsistent with “the mest&ls
examination finthgs,” the GAF scores, and her “recommendation that Plaintiff seek other career
options or volunteer.” (Tr. 40). The ALJ asserted that the objective findings were not
“significantly abnormal” and that the fact she only needed to be hospitalizedwpjets “the
inference that claimant has at best moderate symptoms.” (Tr. 40). The ALJ echtiadl this
opinion was also on an issue reserved to the Commissioner. (Tr. 40).

In the RFC assessment, the ALJ assigned “some weight” to Dr. Yampolsay'2011
opinion because it was “consistent with the evidence of record, is supportive of ithelres
functional capacity described above, and is consistent with the findings in thigmlebist
although claimant has moderate limitations because of her mentalrnmepés, she is not
precluded from working.” (Tr. 40). The ALJ assigned “no weight” to Dr. Yampolsky's May
2012 note because it was “not supported by the evidence of record, was issued at slaimant’
request, is not supported by the treatment records of Nid8,is not supported by Dr.
Yampolsky’'s [May 201lopinion stated [sic] indicating claimant’s impairment did not preclude
ability to function.” (Tr. 40). The ALJ also gave “some weight” to the opinions by theteé'S
Agency” because they were “consistent with the evidence of record and thegdindi this
decision.” (Tr. 40).

The ALJ also found Plaintiff to be less than credible because “the medical evidence
indicates” that Plaintiff was not prevented from engaging in work because méalrhealth
statusexaminations were “minimal” and “not significantly abnormal.” (Tr. 37). Hid also
noted that Plaintiff was able to play tennis, the her therapist had encourageu fhesue
volunteer partime, her treatment was “routine and conservative,” she was not prohibited from

driving, she had gone on a trip with her boyfriend, she could engage in some activitidg of dai
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living, and had received unemployment. (Tr. 37).
Evidence submitted after Plaintiff obtained counsel

On July 26, 2012, Dr. Yampolsky completed a Mental Impairment Questionnaire. (T
589). He indicated that he had treated Plaintiff once a week since May 18, 2011. (Tr. 589). He
assessed her to have bipolar disorder and a current GARGH. 33r. 589). He indicated that
Plaintiff's symptoms ioluded appetite disturbance, sleep disturbance, mood disturbance, social
withdrawal, blunt, flat, or inappropriate affect, anhedonia or pervasive loss of interes
psychomotor agitation or retardation, decreased energy, and depressed mood. (TiHe589)
opined that Plaintiff is not a malingerer and that her impairments were reasonably consistent with
the symptoms and functional limitations in his evaluation. (Tr. 590). He reported thwiffPla
was treated with medication and individual therapy, with “v@ow response.” (Tr. 590). He
opined that Plaintiff's medications cause drowsiness, fatigue, and ketralghat her prognosis
was guarded. (Tr. 591). He opined that Plaintiff would be absent more than threepgme
month and would have difficulty working at a regular job on a sustained basis. (Tr. £92). H
opined that Plaintiff had moderate restrictions in activities of daily living and concentration,
persistence, and pace and marked limitations in social functioning. (Tr. 592kdHgpaled that
Plaintiff had more than three episodes of decompensation of extended duration. (Tr. 593).

On August 3, 2012, Plaintiff's sister, Ellen Meli, completed an affidavit. (Tr. 218). She
attested that she was Plaintiff's older sister and sees her about once.awe@i5). She
explained that Plaintiff had first been treated for mental illness when she was hospitaliezed in
first semester of college, when she was eighteen. (Tr. 215). She explainetithi#f “doesn’t
seem to go to the doctor when she is manic as she feels great during those periodsndnd does

realize how irritating and overbearing she becomes...l understand her inabg#y along with
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co-workers when she is manic as she cannot even get along with family members iateliat st
(Tr. 216).

She attested that “in October 2011 Lynda was hospitalized again because she was in an
extremely manic state. She would not listen to anyone in the family. She was bebddain
She reported her boyfriend to the police for abuse. She was spending excessinelggprips,
renting a car, even though she has one of her own, checking herself into a womeersrshelt
Bloomsburg and even leaving her beloved dog in the car. Finally she was admitted to
Bloomsburg Hospital for about a week and was diagnosed with bipolar disorder.” (TrSB&6).
explained that “prior to her admission to the hospital | tried to encourage her toagy@etre
She eventually told me | didn’t know what | was talking about and she stopped cattiaoew
(Tr. 216). She noted that in January of 2012, Plaintiff called her to ask for her halgdsba
“was not able to function. She was anxious and depressed and was unable to fallHeslee
medication left her in an almost zomibilkee state, her eyes would water and she coulidicts
enough to even read. She was unable to even tell me what she needed from the grecshe stor
couldn’t carry on a conversation, she would only answer questions with short answers. She
didn’t bathe, brush her teeth or hair or change her clothes unless | was coming. She wouldn’t
even go out with our father for lunch, she had contact with no one and just stared at thertelevis
all day.” (Tr. 217).

She wrote that “I don’t know what has changed over the past two years but | have
watched my sister deteriorate. She has gone from depressed to manic over agdioveight
now she is a little less depressed; however, she still gets extremely afx€oggeast she try to
do more with her life and her eyes fill with tears.” (Tr. 217). She attéistéedPlaintiff does not

drive because of her medication. (Tr. 217). She also attested that she “drove [het) $iste
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hearing. She wanted me to go withr ladven she appeared before the Administrative Law Judge;
however, when she told the woman that came out to get her the woman told heothatnot
go in the room, but that she would mention it to the Judge and if | was needed they would come
and get me. It was quite frustrating to be precluded from the hearing withouhatqata
knowing that my sister has difficulty communicating her thoughts other than shomransw
was her and my understanding that she could bring people with her to help pbezsse.” (Tr.
217-218).
VI. Plaintiff Allegations of Error
A. The ALJ’s failure to develop the record

Plaintiff asserts thainter alia, the ALJ failed to develop the record because she refused
to allow Plaintiff's sister to enter the hearing rooefused to allow her to present testimony, and
failed to obtain a medical source statement from her treating psychiatrist. Plaintiff was
unrepresented at the hearing, and an ALJ owes a heightened duty to a pro se claimant to develop
the record:

An ALJ owesa duty to goro se claimant to help him or her develop the administrative

record. “When a claimant appears at a hearing without counsel, the ALJ must

‘scrupulously and conscientiously probe into, inquire of, and explore for all the relevant

facts.” ” Key v. Heckler, 754 F.2d 1545, 1551 (9th Cir.1985) (quoti@gx v. Califano,

587 F.2d 988, 991 (9th Cir.1978yobrowolsky, 606 F.2d at 407 (noting that an ALJ

must “assume a more active role when the claimant is unrepresergeziQenerally

Ventura v. Shalala, 55 F.3d 900, 902 (3d Cir.1995) (“ALJs have a duty to develop a full
and fair record in social security cases.”)

Reefer v. Barnhar826 F.3d 376, 380 (3d Cir. 200B)e Third Circuit has also specifically held

that an ALJ must consider reportsdaallegations by thirgharties, such as family members:

Similar to the medical reports, the ALJ must also consider and weigh dlkeafdn
medical evidence before hingee Van Horn v. Schweiker, 717 F.2d 871, 873 (3d
Cir.1983); Cotter, 642 F.2d at 707. Although allegations of pain and other subjective
symptoms must be consistent with objective medical evidseeélartranft, 181 F.3d at

362 (citing 20 C.F.R. § 404.1529), the ALJ must still explain why he is rejecting the
testimony.See Van Horn, 717 F.2d at 873. IWan Horn, this Court set aside an ALJ's
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finding because he failed to explain why he rejected certaimmeaiical testimonySee

717 F.2d at 873. In this case, the ALJ explained he rejected Burnett's testagarding

the extent of her pain because he determined it was not supported by the objective
medical evidence. However, the ALJ failed to mention the testimony of Barnett
husband, George Burnett, and her neighbor, Earl Sherman. On appeal, the Commissioner
contends the ALJ did not need to mention their testimony because it “added nothing more
than stating [Burnett's] testimony was truthful.” Commissioner's Brief at 21. This
argument lacks merit because the ALJ made a credibility determination regarding
Burnett, and these witnesses wererg¢ht bolster her credibility. R. 17 (“claimant’s
allegations of disability made at hearing are unsubstantiated/aniHorn, we stated we
expect the ALJ to address the testimony of such additional witnesses. On rdmeand, t
ALJ must address the testimoofyGeorge Burnett and Earl Sherman.

Burnett v. Comm'r of Soc. Sec. Admi220 F.3d 112, 122 (3d Cir. 2000).

Here, the ALJ’s failure to allow Plaintiff's sister to enter the hearing room and provide

testimony violated her duty to scrupulously developrédeord and violate@urnetts mandae

that the ALJ consider thirdarty eports.Plaintiff’'s dependence on her sister was documented in
the record.Moreover, the record indicates that Plaintiff's mental impairments impacted her
insight into her own ilinesor hemeed for assistance. On Plaintiff's disability appeals report, she
indicated that she felt her “reasons and my illnesses should reverse” the CGonmeriss
decision, so she would not need legal counsel. (Tr. 199). In Ms. Moses’s medical source
staements he indicated that Plaintiff was not always able to manage benefits on her behalf
because she “appears confident, but limited in judgment.” (Tr. 437). Plaintiff's &lasgiibn
records indicate that her children refuse to speak to her and thataslfbaving grandiose
delusions that the patient is a “’savior.” (Tr. 496). She also indicated that her condition
“escalated because of her lack of help.” (Tr. -98%. Moreover, althougtPlaintiff realized

during her hospitalization that she was ‘m@oherent,” (Tr. 4986), she later indicated that she

“did not know why [she] had been hospitalized.” (Tr. 587). Treatment notes from NHSténdica

that Plaintiff was consistently regressing or showing limited or no progtdsficav-ups, and
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was accomanied by her sister. (Tr. 5781). In May of 2012, Plaintiff reported she was a “lot
better,” but Dr. Yampolsky assessed her to have made “no change.” (Tr. 579).

In Plaintiff's function report, she reported that she can do some chores, but needs
encouragment, motivation, and assistance. (Tr. 186). At the hearing, she testified éhaadch
not driven since early January as a result of her medication. (Tr. 73). She tHied st she
only went out to eat when her sister came over on Thursdays andeheyo Burger King. (Tr.
78). She testified at the hearing that she only went shopping when her sistehg¢akesShop
Rite for food once a week. (Tr. 7@iven Plaintiffs mental impairments, her dependence on her
sister, and the Thir€ircuit requirement that thirgarty reports be acknowledged and
considered, the Court cannot conclude that the ALJ discharged her duty to develop the record.

Whether the ALJ’s failure to obtain a medical source statement from Dr. Yampolsky is a
closer question. However, it does appear there is a gap in the record, as tediedl.dn the
state agency physician, who believed that there were no medical source opintbasfile.
Thus, the state agency physician failed to consider Ms. Mose’s medical source statement. Dr
Yampolsky’'s medical source statement corroborates Ms. Moses’s medical source statement.
Consequently, assuming there was a gap in the record, failing to obtain Dyolgkys opinion
caused Plaintiff prejudice. It is unlikely that the ALJ would havestutial evidence to reject
multiple consistent opinions from Plaintiff's primary care practitioner, Dr. Falangatine
counselor, Ms. Moses, and treating psychiatrist, Dr. Yampolsky, in favor of aagfatey
physician who never examined or treated Plaintiff. Regardless, Dr. Yamotgkipion will be
before the ALJ on remand, and must be acknowledged, considered, and weighed. Because the
Court is remanding, the Court need not address Plaintiff's remaining allegaitiemsr.

VII. Conclusion
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Therefore, the Court finds that the decision of the ALJ lacks substantial evidence.
Pursuant to 42 U.S.C. 88 405(g), the decision of the Commissioner is vacated, and this case is
remanded for further proceedings.

An appropriate Order in accordance withrstMemorandum will follow.

Dated:September 30, 2014 s/Gerald B. Cohn
GERALD B. COHN
UNITED STATES MAGISTRATE JUDGE
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