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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

GREGORY A. MILTON, :
Plaintiff : No. 1:13-cv-02673

V. (Judge Kane)
UNITED STATESBUREAU OF :
PRISONS, et al.,

Defendants
MEMORANDUM

Before the Court are Plaintiff Gregory A. Milton’s motion for reconsideration of this
Court’s December 21, 2015 Order dissing the complaint for failur® prosecute (Doc. No. 61)
and Defendants’ motion to disss and for summary judgment@b. No. 33). For the following
reasons, the Court will grant Plaintiff's mari for reconsideration as unopposed and grant
Defendants’ motion to disss and for summary judgment.
. BACKGROUND

On January 18, 2013, Plaintiff Gregory Ailtdn, an inmate at the United States

Penitentiary at Beaumont, Texas, filed a complisinhe United States District Court for the

District of Columbia against the Federal Buredtrisons (“BOP”), and several individuals

employed by that agency pursuant to 28.0. § 1331 and Bivens v. Six Unknown Named

Agents of the Federal Bureaulércotics, 403 U.S. 388 (1977)Doc. No. 1.) The individuals

named as defendants are as follows: (1) Charl&ainuels, Jr., former Dictor of the BOP; (2)

John Doe, Internal Affairs Déctor of the BOP; (3) John/Jabees, Internal Affairs Staff(4)

! pPlaintiff alleges that theahn and Jane Doe Defendants waeéberately indifferent “to
his complaint that was referred to the Officdriernal Affairs and the Office of Inspector
General.” (See Doc. No. 1 at 8This Court’s review of the recd reveals Plaintiff has not yet
provided the identities dhe John and Jane Doe Defendantss dtear that Rlintiff has had a
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N.L. Norwood, former Directoof the Northeast Regional Officd the BOP; (5) Michael Nalley,
former Director of the North Central Regidi@ifice of the BOP; (6) Todd W. Cerney,
Disciplinary Hearing Officer (‘“DHO”) at the Uted States Penitentiary at Allenwood, White
Deer, Pennsylvania (“USP-Alleroed”); (7) Carl M. Miedity, DHO at the United States
Penitentiary at Florence, Colorado (“USP-Eluce”); (8) George Nye, Lieutenant at USP-
Allenwood; (9) Craig Johnson, @ectional Officer at USP-kenwood; (10) M. Reeves,
Correctional Officer at USP{kenwood; (11) T. Boatman, @ectional Officer at USP-
Allenwood; and (12) C. Duran-Poland, Geetional Officer at USP-Florence. (Id.)

The complaint asserts claims of deniatlaé process arising oaf three disciplinary
proceedings held at USP-Allenad and one rehearing proceedintgte USP-Florence._(Id. at

3-8.) (citing Wolff v. McDonnell, 418 U.S. 539974)). First, in Jauary 2011, Plaintiff was

charged with prohibited acts 297&@uof the telephone for abussbker than illegal activity) and

305 (possession of anything not authorized forméem or receipt by thenmate) (“January 2011

charges”). (Id. at 3.) Durintpe February 22, 2011 disciplinaryangng before Defendant Cerney
on the January 2011 charges, Plairatiféges that he was wied the right to call several witnesses,
denied the ability to presit evidence, subjected to charges Werte enhancedithout notice, and
informed that his staff represtative, Defendant Johnson, waastised by Defendant Nye for
providing “too much” assistance as a staff repriedere. (Id. at 4.) Plaintiff was sanctioned

based on the January 2011 charges. (Id.)

reasonable opportunity to identify the John anteJaoe Defendants. Those defendants will be
terminated from this action.

2 According to the declaratiosf Defendant Johnson, at teed of the February 22, 2011
disciplinary hearing, the DHO amended the code@fifge “to that of ‘Gnduct Disruptive to the
Orderly Running of the Facility, most like $s®ession of a Hazardousol,oCode 199/108.™ (Doc.
No. 40-1 at 15.) Plaintiff was found to has@mmitted prohibited act 199/108. (Id. at 27.)
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Second, Plaintiff washarged on March 3, 2011 with prohibited act 297 (use of the
telephone for abuses other than illegal act)\itilarch 2011 charge”)(Id.) Prior to the
corresponding disciplinary hearing before Defetdzarney, Plaintiff allegedly requested that
certain evidence be presented but his staff reptave Defendant Reeves did not respond to the
request and Plaintiff was found tkave committed the charged.(at 5.) Third, on June 9, 2011,
Plaintiff was charged with prohibited acts 299/268nduct which disrupts anterferes with the
security or orderly running of the institutioaihd 305 (possession of anything not authorized for
retention or receipt by the inmate, and suied to him through regulchannels) (“June 2011
charges”). (Id. at 5-6.) As the June 2011 chargé¥aintiff claims,_interlia, that his staff
representative, Defendant Boatman, failed to olrtaiat of the evidence hrequested in advance
of the disciplinary hearing._(ld.) Plaifitivas found to have committed the 299/203 charge.
Subsequently, after Ptdiff was transferred from USP-Alevood to USP-Florence, Plaintiff was
granted a rehearing on the J@®4.1 charges. During the rehegrat USP-Florence before
Defendant Miedich, staff representative Defendant Duran-Poland allegedly failed to obtain
evidence in advance of the eghing at USP-Florence and Pl#if was again found to have

committed the 299/203 charge.eéSd. at 6; see also Dddos. 40  208; 56 at 7.)

In his complaint, Plaintifélso alleges that: (1) Defendant Nye initially hindered his
attempt to file a complaint with the Office lispector General andgwented the mailing of a
letter to former United States Attorney General Eric Holder; and (2) Defendants Samuels,

Norwood and Nalley violated his rights by failing“formally train” staffrepresentatives._(ld. at

% The complaint states “Ju®e 2012” instead of June 9, 201Wpon review of the record,
it is clear the charges weebrought on June 9, 2011. (Ddo. 40 1 202; 56 at 7.)
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3, 5-6.) Plaintiff requests nominal and punitive damages from thé B@Pthe individual

defendants. _(Id.) Halso requests injunctivelief, including the expungeme of his disciplinary
record.

On April 4, 2013, the United States District Ciofiar the District ofColumbia transferred
the above-captioned action to the United StBissict Court for the Middle District of
Pennsylvania. (Doc. No. 13.) Qanuary 15, 2015, Defendantsdil@ motion to dismiss and for
summary judgment. (Doc. No. 33.) A brief upport of that motion, aatement of material
facts, and accompanying evidiamy materials were filed odanuary 29, 2015. (Doc. Nos. 40,
41.) After granting Plaintiff two eensions of time to respond Befendants’ motion to dismiss
and for summary judgmefiDoc. No. 48; see Doc. No. 51his Court dismissed Plaintiff's
complaint for failure to prosecute and for faduio comply with a court order on December 21,
2015 (Doc. Nos. 53, 54).

Thereafter, on December 22, 2015, Plairiliéfd a declaratiofin opposition and a
“counterstatement of material facts.” (Ddos. 55, 56.) On December 23, 2015, the Court
granted Plaintiff 28 days to file a motion for res@eration of the Dismissal Order. (Doc. No.
60.) On January 19, 2016, Plafhfiled a motion for reconsidation. (Doc. No. 61.) Plaintiff

was subsequently granted additional timaleod brief in support oor before June 6, 2016.

* Plaintiff appears to be suing each Defemda both the Defendant’s individual and
official capacities. The Federal Government ancgsncies are not subject to suit absent a
waiver of sovereign immunity. See FDICMeyer, 510 U.S. 471, 483 (1994); Kentucky v.
Graham, 473 U.S. 159, 166 (1985). Although Bivet®gnizes a personedpacity cause of
action for damages against federal officials falation of rights protecteby the United States
Constitution, Bivens does not operate as a waiver of sovereign immunity for actions against the
United States and its agencies. Id. A Bivensaatiill lie only against named federal officers or
agents in their personahdividual capacities. 1d. Conseatly, Plaintiff's claims for damages
against the BOP and its eropkes in their official cagrities will be dismissed.




(Doc. No. 63.) On June 2, 2016akitiff filed a brief in support ohis motion for reconsideration.
(Doc. No. 64.) Defendantsw&anot filed a brief in opposan to Plaintiff’'s motion for
reconsideration. Accordingly, Plaintiff's motidor reconsideration wilbe granted as unopposed
pursuant to Local Rule 7.6. The Coblimits its analysis to the migs of Defendants’ motion to
dismiss and for summary judgment.
1. LEGAL STANDARD

A. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of a complaint, in
whole or in part, for failure tetate a claim upon which relief cha granted. Fed. R. Civ. P.
12(b)(6). Although Federal Rule of Civil Redure 8(a)(2) requires “only a short and plain
statement of the claim showingatithe pleader is entitled to rdliea complaint may nevertheless
be dismissed under Federal Rule of Civil PracedL.2(b)(6) if it “fail[s] to state a claim upon
which relief can be granted 3ee Fed. R. Civ. P. 12(b)(6).

To survive a Rule 12(b)(6) motion to dissj the plaintiff must plead enough facts “to

state a claim to relief that gausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007). “A claim has facial plauslity when the pleaded factuabetent allows the court to draw
the reasonable inference that the defenddratike for the misconduct alleged.” Ashcroft v.
Igbal, 556 U.S. 662, 663 (2009) (o Twombly, 550 U.S. at 556). A court must accept as true
all factual allegations in the comant and all reasonableferences that can be drawn from them,

viewed in the light most favorabte the plaintiff. See In rins. Brokerage Antitrust Litig., 618

F.3d 300, 314 (3d Cir. 2010).



All civil complaints must set out “sufficient factual matter” to show that the claim is

facially plausible, or they sk dismissal._See Fowler v. MIE Shadyside, 578 F.3d 203, 210 (3d

Cir. 2009). To determine the sufficiency of argmaint, the United States Court of Appeals for
the Third Circuit has identified the following stepdistrict court must take when determining the
sufficiency of a complaint under Rule 12(b)(6): idgntify the elements plaintiff must plead to
state a claim; (2) identifany conclusory allegations contaihi@ the complaint “not entitled” to
the assumption of truth; and (3) determinesthler any “well-pleaded factual allegations”

contained in the complaint “plaib$y give rise to an entitlemeffdr relief.” See Santiago v.

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 20(btation and quotation marks omitted).

B. Summary Judgment

Federal Rule of Civil Procedure 56(a) requites court to enter summary judgment “if the
movant shows that there is no gereudispute as to any materiatt and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. Pa6(‘[T]his standard @mvides that the mere
existence of some alleged fadtdespute between the gees will not defeatin otherwise properly
supported motion for summary judgment; the reaque@et is that there be no genuine issue of

material fact.”_Anderson v. Liberty Lobby, Inel77 U.S. 242, 247-48 (1986) (emphasis in

original). A factual dispute isaterial if it might affect the outcome of the suit under the
applicable law, and is genuioaly if there is a sufficient evahtiary basis thawvould allow a
reasonable fact finder to return a verdict fa tlon-moving party. Id. &48-49. Thus, where no
material fact is in dispute, the moving party neety establish that it is entitled to judgment as a
matter of law._ld. at 248. Convetg, where there is asjpute as to an isso¢ material fact, the

moving party must establish that the tadtdispute is not a genuine one. Id.



The party moving for summary judgment ksean initial burden of identifying evidence

that it believes demonstrates tiiesence of a genuine issue ottenal fact. Conoshenti v. Pub.

Serv. Elec. & Gas Co., 364 F.3d 135, 145-46 (3d ZLi04). Once the mawy party has carried

this initial burden, “the nonmong party must come forward wisipecific facts showing that there

is a genuine issue for trial. Matsushita Elec. Indus. Co. Zenith Radio Corp., 475 U.S. 574,

586—87 (1986) (internal quotation marks omittelifhe non-moving party “fails to make a

showing sufficient to establishdlexistence of an element edsdro that party’s case, and on

which that party will bear the bden at trial,” summary judgmeist warranted._Celotex, 477 U.S.
at 322. With respect to the sufficiency of thedence that the non-mag party must provide, a
court should grant summary judgnt where the non-movant’s eeitce is merely colorable,
conclusory, or speculativeAnderson, 477 U.S. at 249-50. Theresiriae more than a scintilla of
evidence supporting the noneving party and more thanree metaphysical doubt as to the

material facts._Id. at 252; see also Matgiashlec. Indus. Co. v. Zéh Radio Corp., 475 U.S.

574, 586 (1986).
In determining whether there is a genuineaesstimaterial fact, # court must view the

facts and all reasonable inferences in favahefnonmoving party. bbre v. Tartler, 986 F.2d

682 (3d Cir. 1993); Clement v. Consolidatedil Corp., 963 F.2d 599, 600 (3d Cir. 1992); White

v. Westinghouse Electric Co., 8628 56, 59 (3d Cir. 1988). Irediding a motion for summary

judgment, the court need not accept allegationsatieanerely conclusory inature, whether they

are made in the complaint osworn statement. Lujan v. NaWildlife Fed’'n, 497 U.S. 871, 888

(1990). Moreover, the court’s function is nontake credibility determinations, weigh evidence,



or draw inferences frorie facts._Anderson, 477 U.S24{9. Rather, the court must simply
“determine whether there is a genuine issue for trial.” Id.
1. DISCUSSION

In their motion to dismiss and for summguggment, Defendantsssert the following
arguments: (1) Plaintiff's due process claimgsamnection with the JurZ011 charges are barred

by Heck v. Humphrey’s favorabtermination rule (Doc. Natl at 19); (2) te Court lacks

personal jurisdiction over Defendants Samusi|ey, Duran-Poland, and Miedich and the

United States District Court for the Middle DistraftPennsylvania is not the proper venue as to

those Defendants (id. at 20§3) respondeat superior cannot fdittme basis for Bivens liability

against Defendants Samuels, Nalley and Norwoall"ati 23); (4) Plainti fails to adequately

® Defendants argue that this Court lacks peas jurisdiction over Defendants Samuels,
Nalley, Duran-Poland, and Miedich. Plaintiff doext address the matter of personal jurisdiction
(Doc. No. 55), and admits the portion of Defendastatement of material facts that concerns
personal jurisdiction (Doc. No. 56 &}. “If an issue is raised & whether a court lacks personal
jurisdiction over a defendant, tp&aintiff bears the burden of showing that personal jurisdiction
exists.” Marten v. Godwin, 498.3d 290, 295-96 (3d Cir. 200{®iting Gen. Elec. Co. v. Deutz
AG, 270 F.3d 144, 150 (3d C2001)). Here, as to specifiaigdiction, the allegations Plaintiff
raises against Defendants Duran-Poland and Miedicklate to when Rintiff was housed in
Colorado at USP-Florence. (See Doc. No. 1, &) As for Defendant Samuels, Plaintiff's
allegations concern the training of staff represergatin general, not with contacts that relate to
or arise out of out of the Commwealth of Pennsylvania. (ldt 8.) Second, as to general
jurisdiction, the parties do not dispute thaféelants Duran-Poland and Miedich do not reside,
work, have business dealings,awn property in PennsylvanigDoc. No. 40 {1 211-214; 56 at
7.) There is also no disputeattDefendant Samuels “did not reside, work, or own property” in
Pennsylvania at any tinpgeriod alleged in the complain(Doc. No. 40 §{ 215-216; 56 at 7.)
Although Plaintiff has not satisfied its burden of showing that personal jurisdiction exists, the
Court declines to transfer tiadove-captioned action as to Defendants Samuels, Duran-Poland and
Miedich because, even if personal jurisdiction &dsPlaintiff's claims against Defendant Duran-
Poland and Miedich will be dismissed pursuarth®favorable termination rule and Plaintiff’s
claims against Defendant Samuels and Nalley will be dismissed for failure to adequately allege
supervisory liability.




allege a First Amendment denial of access to the courts claim (id. at 25); (5) Plaintiff was not
denied due process in the paegtion and conduct of the diskiary proceedings in connection
with the January 2011 and Marg@i11 charges (id. at 27); and @@fendants are entitled to
qualified immunity (id. at 32). The Court firstdrésses whether Plaintiff’'s due process claims

relating to the June 2011 charges barred by Heck v. Humphreyavorable termination rule.

A. Favorable Termination Rule

Defendants argue that Plaintiff's Fifth Amenem due process claims relating to the June
2011 charges are barrby the favorable termination rule. ¢P. No. 41 at 120.) Plaintiff does
not address the favorable ter@miion rule in his declarain in opposition (Doc. No. 55), and
admits to the section of Defendants’ statememhaterial facts relatintp the June 2011 charges
(Doc. No. 56 at 7).

In Heck v. Humphrey, the Unitestates Supreme Court held,pertinent part, as follows:

[lln order to recover damages faallegedly unconstitutional conviction or
imprisonment, or for other harm cauadk by actions whose unlawfulness would
render a conviction or serice invalid, a 8§ 1983 pldiff must prove that the
conviction or sentence has been reversedlirect appeal, expunged by executive
order, declared invalid by state tribunal authorized to make such determination, or
called into question by a federal couridssuance of a writ ohabeas corpus, 28
U.S.C. 8§ 2254. A claim for damages bagrithat relationship to a conviction or
sentence that has not been so lidated is not cognizable under § 1983.

512 U.S. 477, 486-87 (1994) (footnote omittebh) Edwards v. Balisokhe Supreme Court

extended Heck “to prison distipary sanctions, holding thatmisoner cannot bring a suit under
§ 1983 where the success of that suatild ‘necessarily imply the inlidity of the deprivation of

his good-time credits.”_Schreane v. SedGf F. App’x 120, 123 (3d Cir. 2012) (quoting

Edwards v. Balisok, 520 U.S. 641, 646-48 (1997)). ThelkHule also applies to “requests for




equitable and declaratory relief” and to claimsserted under Bivens. Id. (internal citations
omitted).

Here, Plaintiff challenges thiuly 28, 2011 disciplinary haag at USP-Allenwood before
Defendant Cerney and the Apbil 2012 disciplinary teearing at USP-Florence before Defendant
Miedich. (See Doc. No. 1 at 5-6.) The two hegsi were conducted in connection with the June
2011 charges against Plaintiff. (Id.) Specificaaintiff alleges thaDefendant Boatman failed
to assist him in obtaining evadce before July 28, 2011 hearangd that Defendant Duran-Poland
failed to obtain information for April 5, 2012 rehewy. (See id. at 5-6.Plaintiff seeks money
damages from Defendants and “injunctive relighia form of expungemewf his disciplinary
record.” (Id. at 8-9.)

Upon review of the record, there is no digptitat the July 28, 20Xiearing and the April
5, 2012 rehearing resulted in thedoof twenty seven days @bod conduct time. (Doc. No. 40 |1
204, 209; 56 at 7.) Accordingly, Pl4iifis claims that relate to #nJune 2011 charges necessarily
imply the “the invalidity ofthe punishment imposed” becaif$¢ Plaintiff challenges two

disciplinary proceedings that resulted in the laisgood time credits, see Schreane, 506 F. App’x

at 123; (2) the “loss of good conduct time affebts duration of [Plaitiff’'s] confinement”

Wilkins v. Bittenbender, No. 06-2827, 2007 WQ8R93, at *1 (3d Cir. Ma 7, 2007) (citing

Edwards, 520 U.S. at 646-48)). Plaintiff's appeals of the April 5, 2012 rehearing were denied
(Doc. Nos. 40 T 210; 56 at 7naPlaintiff has not come forwamith evidence sowing that the

hearings have since been foundawful or otherwise invalidate Therefore, Plaintiff's Fifth
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Amendment due process clainatated to the June 2011 chasgee barred undéteck and will
be dismissed. See Schreane, 506 F. App’x at 123.

In accordance with Third Circuit’s jurisprudgee, the Court will dimiss Plaintiff's due
process challenge, regarding thne 2011 charges, without pregmlio Plaintiffchallenging his
“loss of his good time credits througe filing of a federbhabeas corpus petition pursuant to 28
U.S.C. § 2241.”_Schreane, 506 F. App’x at 123 wkleer, the Court decles to grant Plaintiff
leave to amend to reassert his due process opealie an amended complaint as futile and, as a
consequence, will dismiss Defendants Boatnfizuran-Poland, and Miedich whose conduct
alleged in the complaint was limit¢o either the July 28, 2011 diglkinary hearing or the April 5,
2012 disciplinary rehearing(See Doc. No. 1 at 6.)

B. Accessto the Courtsand Mail Tampering

Defendants also argue that Plaintiff's connpidails to adequately allege a denial of
access to the courts claim. (Ddo. 41 at 25.) Defendants contehdt Plaintiff faled to allege
“an actual injury as hdoes not identify ankegal matter that was ofoscted or negatively
impacted due to the alleged ‘tampering*aelay’ of the mail aissue.” (Id. at 26.)

The Third Circuit has held that prisonerdd‘not forfeit their First Amendment right to
use of the mails,” and that a ‘pattern and practice of opening properly marked incoming [legal]
mail outside an inmate’s p@xe infringes communication protecteglthe right to free speech.”

Jones v. Brown, 461 F.3d 353, 358 (3d 2006) (quoting Bieregu v. Reno, 59 F.3d 1445, 1452

(3d Cir. 1995)). However, “courtsave also found that mere iatdd incidents of opening legal

mail outside of an inmatepresence, without evathce of an improper motivigre] insufficient to
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establish a First Amendment violatiorBooze v. Wetzel, Nal:13-CV-2139, 2016 WL 4191041,

at *4 (M.D. Pa. Apr. 5, 2016) @lson, M.J.) (collecting cases).

Here, in his complaint, Plaintiff alleges that Defendant Nye prevented the mailing of a
letter to former United States Attorney General Eric Holder. The complaint also asserts that
Defendant Nye “initially hinde@' the mailing of a separate letter to the Office of Inspector
General (“OIG”). (Doc. No. 1 &-7.) The Court wildismiss Plaintiff's chims related to the
alleged prevention or hindering of the mailing obtletters for two reasongzirst, if the Court
were to construe Plaintiff's claims as assgyta violation of his maprivileges and to accept the
allegations as true, Plaintiff's claims fail to gdately allege a First Amendment violation. Edney
v. Haliburton, 658 F. App'x 164, 167 (3d Cir. 2016) (“®olated incident of mail tampering is

generally insufficient to state a First Ameneimh violation.”) (citingDavis v. Goord, 320 F.3d

346, 351 (2d Cir. 2003)). Plainti¢fallegation that one letter wasevented from being sent and
that a second letter was “initially hindered” da®t permit this Court to reasonably infer the
existence of a pattern or practicenadil interference. Davis, 320 F.3d at 351.

Second, if the Court were to infer that botttdes were legal mail and that Plaintiff seeks
to allege a denial of access te ttourts claim, Plaintiff's allegi@ns do not survive Rule 12(b)(6)
because Plaintiff has failed tteme that the interferences cadsm actual injyr. See Watson v.

Sec’y Pennsylvania Dep’t of Corr., 567App’x 75, 77-78 (3d Cir. 2014)'A prisoner making an

access-to-the-courts claim is required to showttietlenial of access caed actual injury.”).
Plaintiff does not identify a legal claim or preceglithat was negatively impacted by the alleged

interference. (Doc. Nd. at 6-7.) In fact, the OIG apgrs to have received the “initially
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hindered” letter because Plaintiff alleges that@iG apparently referrddle matter to the BOP’s

Office of Internal Affairs. (See id.) Accordinglthe Court will dismiss Plaintiff's claims related
to the alleged interferee with Plaintiff's mail for failure testate a claim and deny Plaintiff leave
to amend his claims related to the two letters as futile.

C. Misconduct Charges and Disciplinary Hearings.

The Court next turns to Pldiff's allegations that Deferahts Nye, Johnson, Reeves and
Cerney violated Plaintiff's due process riglm connection with the January 2011 and March
2011 charges. Defendant maintains that Rfaimas afforded dugrocess during the two
disciplinary hearings at 8P-Allenwood corresponding toetdanuary 2011 and March 2011
charges. (Doc. No. 41 at 31.) Plaintiff asseréd bie “was not allowethe protections of his
Wolff rights” (Doc. No. 1 at 4f,and responds, in his declaratioropposition, that he “was not
allowed to present withesses or documentad/\adeo evidence he sduigo be presented
through his Rep|[resentative] or otherwise” (Doc. No. 55).

An inmate “facing the deprivation of a constitutionally cognizable liberty interest

following an administrative hearing has a duecpss right to certain procedural protections.

® For the foregoing reasons, eviethe Court were to assume both letters were legal mail
and to accept that one letter wasvented from being mailed aadsecond letter was delayed in
its mailing, the Court is unpersuaded that Plaicbfild cure the pleading defects in his First
Amendment mail tampering or First Amendrhdenial of access to the courts claim.

" Plaintiff also alleges thatis rights under Bradwere violated by Defendants Johnson,
Reeves, Boatman, Duran-Poland, @grrMiedich, and Nye. (Doc.dN1 at 7.) Upon review of
the case law, the Court is unpersuaded_that Bapgires to prison discipiary hearings. See,
e.g., Kenney v. Barron, 239 F. App’x 494, 495 (11th 2007) (“We have ner held that the
principles of Brady extend farison disciplinary hearings . .); Wise v. Carpenter, 838 F.2d 469
(4th Cir. 1988) (“Brady's broad disclosure requirements simply cannot be reconciled with the
needs and exigencies of tinstitutional environment.”).
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Specifically, at a prison disciplmy hearing, due process requitlest the inmate: (1) appear
before an impartial decision-making body; (2)dbeen not less than 24 hours written notice of the
charges against him; (3) bdafied the opportunity to call tmesses and present documentary
evidence; (4) be permideassistance from an inmate regraative; and (5) receive a written

decision explaining the decision-maker’s cosans.” Crosby v. Piazza, 465 F. App’x 168, 171-

72 (3d Cir. 2012) (citing Woalfv. McDonnell, 418 U.S. 53%63-71 (1974)). “However, an

inmate’s due process rights arat triggered unless the prisomjposes atypical and significant
hardship on the inmate in relation to the ordiriagydents of prison life.”” Id. (quoting Sandin v.
Conner, 515 U.S. 472, 484 (1995)).

“Lesser restraints on a poiger’'s freedom are deemed to fall ‘within the expected

perimeters of the sentence imposed by a afuaw.” Mitchell v. Horn, 318 F.3d 523, 531 (3d

Cir. 2003) (quoting Sandin v. Conner, 515 U.S. 472,(4895)). For exampleourts within this

Circuit have found no merit in pcedural due process clailmwolving disciplinaly segregation.

See Smith v. Messinger, 293 F&4iL, 653 (3d Cir. 2002) (sevemonths in disciplinary

segregation is insufficient toigger a due process violation); Griffin v. Vaughn, 112 F.3d 703,

706-708 (3d Cir. 1997) (no liberty interest avoiding fifteen month placement in administrative

custody because said confinememats not atypical); see algyers v. Campbell, 267 F. App’x

176, 177 (3d Cir. 2008) (loss of piteges, including visitation, fogight months not an atypical
and significant hardship).
First, as to the January 20&iarges, Plaintiff's was accusefithe use on 18 occasions of

a cell phone which was surreptitiously introduastd the prison. (See Doc. No. 40 11 15-16, 19;
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see Doc. No. 56 at 2.) The pas do not dispute that DefemdaCerney imposed sixty days
disciplinary segregation, twentpdr months loss of telephone pkages, and twenty-four months
loss of email privileges. (Doc. H040 § 93; 40-1 at 27; 56 at 3r) fact, Plaintiff responds that
“[a]lthough Plaintiff was sanctioned with sixtyq@pdays disciplinary segregation, he was never
placed in the Special Housing Unit (SHU) andsweleased back to general population.” (Doc.
No. 56 at 5.) There is no dispute that Pl&intas not sanctioned with a loss of good time credits
in connection with the January 20diarges. (Doc. No. 40-1 at 71.)

Second, as to the March 2011 dgrPlaintiff was accused oflsnting another inmate to
call an individual and pass information on Plaintiff' 18 to that individual. Similarly, as to that
charge, Plaintiff admits that he received thaays disciplinary segregation, six months loss of
telephone privileges and six months loss of emaillpges. (Doc. No. 4@t 31; Doc. No. 56 at
7.) There is no dispute that Plaintiff was sahctioned with a loss of good time credits in
connection with the March 2011 clgar (Doc. No. 40-1 at 99.) Therefore, as a matter of law,
Plaintiff’'s due process rights were not triggered by the disciplinary segregation, loss of telephone
privileges, and loss of emailipileges Plaintiff received fothe January 2011 and March 2011
charges because those sanctionsatampose atypical and significant hardship on Plaintiff. See,

e.q., Passe v. GrondolskypN09-1209, 2010 WL 1539821, at *7 (D.N.J. Apr. 14, 2010).

Alternatively, even if Plaintiffs’ due procesghts were triggered, there is no dispute that
Plaintiff: (1) appeared befof@npartial decision-making body;” {Z2eceived written notice of the
January 2011 and March 2011 charges twenty-fourshauor to the hearing (Doc. Nos. 40 1 40-

41; 40-1 at 37, 66, 68, 97; 56 at 4; 56-B4; (3) was permittedsaistance from staff
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representatives Johnson and Repaed (4) received a writtenasément detailing the evidence
and reasons for the disciplinary sanctiddec. Nos. 40 1 100-104, 198-201; 56 at 5, 7).

As to Plaintiff's opportunity tacall withesses and present ende, there is a dispute about
Plaintiff's request, prior to thFebruary 22, 2011 hearing, tRsfendant Johnsaorall witnesses
and acquire copies of survaifice videos. (Doc. Nos. 40 11 21-37, 44-47, 54-55; 55 at 2-3; 56
at 2-3.) Specifically, Plaintiff asserts thatwas denied his requestdall as witnesses the
eighteen or nineteen “unknowpeérsons “he allegedly called tre cell phone.” (See Doc. No.
56 at 2, 4.) Plaintiff also statésat he requested in writing apy of the surveillance videos and
the appearance of Defendant Nyeaasitness. (Id. at 2.) Inis declaration, Defendant Johnson

stated that he does “not recall” Plaintiff regtileg “‘19 unknown’ witnesses to appear” and that
Plaintiff's surveillance video mpest was overly broaahd irrelevant. (Doc. No. 40-1 at 12-13.)

“Although Wolff affords inmates aopportunity to call witnessan their defense, it does

not guarantee them the unfettbreght to call any withess @resent any evidence they wish,

regardless of its relevance mecessity.”_Reyes v. Ziekbose, No. 1:14-CV-1065, 2016 WL

26053, at *4 (M.D. Pa. Jan. 4, 2016) (Jones, &ip¢cWolff, 418 U.S. ab66-67). BOP’s policy
provides the “DHO will callvitnesses who have infoation directly relevanto the charge(s) and
who are reasonably available.” See 28 C.F.B488.f.2. Therefore, the Court finds no genuine
issue of material fact over whether Plaintviis afforded procedural protections under Wolff,
given the lack of relevance oélling nineteen unknown individuals, the lack of necessity of
obtaining copies of suriance videos, and the lack of neagssf calling Defendant Nye as a

witness when his “statement was adequately summarized in the incident report” Defendant Nye
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wrote. (Doc. Nos. 40 11 69-70; 40-1 at 38-4Accordingly, summary judgment will be entered
in favor of Defendants Nydphnson, Reeves, and Cerney aairRiff's due process claims
relating to the January 20 and March 2011 charges.

D. Personal I nvolvement of Defendants Samuels, Nalley and Norwood.

The Court next turns to Defendants’ amgent that Defendants Samuels, Nalley and
Norwood had insufficient personal involvememaintiff responds that there “is a material
dispute as to the factdhthere is no training program forftaeps charged with assisting federal

inmates with the exercise of their duegass rights under Wolff v. McDonnell and BOP

policy.” (Doc. No. 55 at 3.)
“[Clourts have frequently helthat, in the absence of eeiace of supervisory knowledge
and approval of subordinates’ actions, a plaimiffy not maintain an action against supervisors

based upon the misdeeds of trsibordinates.” _Mutschler Downs, No. 3:15-CV-02015, 2016

WL 4689048, at *4 (M.D. Pa. Mar. 21, 2016). “It isalwell-settled in the Third Circuit that
personal involvement of defendants in allegeadktitutional deprivations a requirement in a

civil rights case and that a cotamt must allege such persaoiavolvement.” Maxton v. Pigos,

No. 1:13-CV-1213, 2013 WL 2896839, at *3 (M.Ba. June 12, 2013)i{iag Sutton v. Rasheed

323 F.3d 236, 249-250 (3d Cir. 2003)).

Here, Plaintiff seeks to impose liabiliyy Defendants Samuels, Nalley and Norwood
based on their alleged “decision not to form#éigin any particular BOP employee concerning
their legal duty as a staff rep in a DHO procagtiand based on the contention that their “callous

and reckless disregard of the supgrwy authority in the BOP” reffed in staff representatives not
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knowing their duties. (Doc. No.dt 8.) Plaintiff's complaintails adequately allege that
Defendants Samuels, Nalley and Norwood wersgally involved in the alleged constitutional
violations.

Accordingly, this Courwill dismiss Plaintiff's claims aginst Defendants Samuels, Nalley
and Norwood for failure to adecedy allege their supervisofiability. The Court will also
decline to grant Plaintiff lea/to amend his complaint given that Plaintiff has failed to
successfully allege argonstitutional violation against thediwidual, subordinate Defendants.

See Cardenas v. Lewis, B6 App’x 86, 90 (9th Cir. 2003) @@ng Quintanilla v. City of Downey,

84 F.3d 353, 355 (9th Cir. 1996)).
IV. CONCLUSION
For the foregoing reasons, the Court will glafintiff’s motion for reconsideration as

unopposed and grant Defendgmhotion to dismiss and for summary judgment.
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