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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DAVID L. ARCHER, et al, : 1:13-cv-2826
Plaintiffs, :. Hon.JohnE. Jonedll
V.
YORK CITY SCHOOL DISTRICT £t al,
Defendants.

MEMORANDUM

December 28, 2016

Plaintiffs are students and pareatstudents formerly enrolled at New
Hope Academy Charter ScHqtNew Hope”). Defendats are the York City
School District (“the District” or “the @ School”), five members of the Board of
Directors for the School District of thet@iof York (“the Board”), and certain
administrative personnel presently anthierly employed by the District (“the
Administration Defendants”), includg Eric B. Holmes, the current
Superintendent of the District; Debord@fortham, the former Superintendent;
Mindy Wantz, the District Secretarya Right to Know Officer; and Valerie
Perry-Cross, the former Assistant Supenadent for Pupil and Psonnel Services.

Plaintiffs commenced this action, ags®y various legal claims in protest of
the Board’s decision not to renew New Hpeharter. Presently pending before

this Court is Defendants’ Motion for 8umary Judgment. (Doc. 129). For the
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reasons set forth below, we shall grBefendants’ Motion for Summary Judgment
in full.
l. FACTUAL BACKGROUND

A. TheYork City School District

New Hope was a charter school locatethe city of York, Pennsylvania,
within the jurisdiction of the York Cityschool District. Children within the York
City School District suffer disproportioteafinancial disadvaagge when compared
to the rest of York County, with about 81.3% of students identified as
economically disadvantaged by the Penvesyia System of School Assessment
(“PSSA”). (Doc. 69, 1 66). Students wiitthe District boundaries largely do not
meet state academic standards, astiseores have fallen over timdd.({{ 67-

69)! From 2009 to 2011, 263 students drappat of York City schools. Id. |
70).

With the City School in marked di@me, more and more students were
choosing charter schools instead of public schods.(72). In the 2012-13
academic year, there were 7,658 studentsllexd within the District, with 62.7%
of those students attending York C#ghools and 31.8% attending charter or non-

public schools. I¢.  65). According to Plaintiffs, the City School District has

! Plaintiffs offer that, in 2005, 51% of York Ci§chool District studentsttained a score of
proficient or above in math, and 65% scored prefitor above in reading. (Doc. 69, 1 69). By
2012, scores had worsened, w6 scoring proficient orteve in math, and 33% scoring
proficient or above in readingld().



recognized that continued tuition paymetatgharter schools will cast the District
into dire financial straits.Id. 1 73).

In December 2012, the CommonwealtiPeinnsylvania declared the York
City School District to be financially distressedd. ([ 116, 118). Some District
officials publicly attributed the financialrain on the District to charter schools.
For instance, at a 2011 school board meeting, official urged that the District
must “go to war” with charter schoolgmarking that “[w]e have to build our
campaign [against] charter schoolsld.{ 181). Also in 2011, the then-president
of the Board of School Directors expressed that “one of the reasons why this
budget is so out of whack is the lossoof students [to @rter schools].” I€l. 9
180). Also, on November 14, 2013, a Disttriepresentative commented that, “if
New Hope were to remain open indefinitalycould adversely affect the district’s
financial recovery plan . .. .”ld. 1 185 (emphasis omitted)).

On December 12, 2012, Chief Recov©fficer David G. Meckley was
appointed to develop a Financiagé¢very Plan for the District.Id. 1 117-18).
Meckley issued his report on May 1813, revealing that in 2011-2012, the
District’s tuition payments to chi@r schools totaled $24.8 millionld( 1 119,
122). In 2012-2013, 25.1% of the Dist's budget was allocated for charter
school educational costsld(f 123). Meckley’s report concluded that the District

must reduce or reverse payments tartdr schools to avoid financial ruin,



estimating that, if the District continden the same course, it would have an
annual $17 million deficit and debkceeding $55 million by 2018Id( 11 124-
26).

B. New HopeAcademy Charter School

New Hope’s charter was first approvexd March 12, 2007, with an effective
date of July 1, 2007.1d. § 81) The charter provided that for its “measurable
academic goals and objectiyeNlew Hope was to strivio ensure that “[tlhe
student will meet the proficient leviel language arts and mathematicslew
Hope Acad. Charter Sch. v.I8®ist. of the City of YorlB89 A.2d 731, 733 (Pa.
Commw.Ct. 2014) (citing New Hope Charterd Charter Application at 15).
“New Hope’s charter also provided tlathievement of its goals and objectives
would be measured by the Pennsylvaéyatem of School Assessment (PSSA),
stating that ‘scores from PSSA will beedlsto measure the student progress in
regards to the State Standarddd’®

New Hope began by serving grades 7 @ndy the time of its dissolution in

June 2014, New Hope had incrementabypanded to serve grades 5 through 12

> New Hope’s charter was approved purstiahe Charter School Law, Act of March 10,

1949, P.L. 30, added by the Act of June 19, 2997, P.L. 225, as amended, 24 P.S. 8§ 17-1701-A—
17-1751-A. See New Hope Acad. Charter Sctseh. Dist. of the City of YaQrB9 A.2d 731, 733

n.1 (Pa. Commw.Ct. 2014).

% While New Hope’s charter was not providecaasatter of record in the instant case, it was
apparently provided to the Peghsania Commonwealth Court ameproduced in that court’s
opinion’s facts section. Because find the information relevamt the instant matter, we
include it here as well.



and enrolled approximately 800 student®oc. 69, 11 77, 81, 89). Throughout
New Hope’s growth, marked by variouscsassful applications to amend its
charter to add new gradevéds and programming, the €rict never expressed any
concerns to New Hope regarding Newpe’s administration or academicsd. (T
84, 86, 88, 90, 92). In fact, duringitesvisit on May 22, 2012, then-Pennsylvania
Secretary of Education Carolyn Dumargsgised New Hope for its exceptional
facilities and stewardship of public moniesd. (1 93-95). Defendants emphasize,
however, that in approving the amendmeatslew Hope’s charter, the District
“did not conduct a comprehensive revieiWNew Hope’s operations.” (Doc. 130,
1 22)¢

In Plaintiffs’ view, charter schoolsave provided hope to parents whose
children previously have had to attethe failing City School and who cannot
afford to relocate or send their childrerpiavate school. (Doc. 69, 1 139-41).
For example, Plaintiffs submit that WeHope’s graduation rate for 12th grade
students was consistently at or ab&166, compared to the City School’s
graduation rate of 74%.d. 11 99, 142). A number dfew Hope seniors were
granted full scholarships at state univiegs based on their class rank, and New

Hope graduates were awaddever $1 million annually imerit scholarships.Id.

* Plaintiffs deny this fact anargue that the District conductad “exhaustive review” each time
New Hope sought to amend dbarter. (Doc. 134, § 22).



19 144-45). Plaintiffs also feel thatWélope was safer thahe City Schools.
(Id. 1 146).

Defendants generally digeee with this characteation of New Hope.
They stress that New Hope's students’ “PSSA scoregte “generally lower”
than the scores of students who attended the District’'s schools. (Doc. 130, 1 40).
New Hope also failed to achieve Adequ#tsarly Progress (“AYP”) during any of
the academic years that Wélope operated. AYP reggents a measurement of
student progress established by the Noddteft Behind Act of 2002. (Doc. 130,
1 46). It measures schools by the sctineg students achieve on the PSSA but
also provides “safe harbor and growmiethods based on reductions in the
percentage of non-proficient studem@ind improvements on scores toward
proficiency.” New Hope89 A.2d at 734. Unlikblew Hope, some District
schools have sporadically achieved AatRlifferent times throughout their
operation. However, Plaintiffs stress that a single school within the York City
School District has ever met the AYPmmum performance ahdards. (Doc.
134, 1 44-469.

In fall 2011, New Hope hired an edtioa consultant, Dr. Michael Clemens.

New Hope89 A.2d at 734. Dr. Clemens wasaiaed to help New Hope improve

> The Pennsylvania System of School Assessment (“PSSA”) is a set of standardized tests
administered annually in Pennsylvaniadaals. (Doc. 130,  39; doc. 134, | 39).

® Where a school fails to meet AYP on averageentisan four out of every five years it is in
operation, that school fails to meet the minmperformance standards. (Doc. 134, 1 45-46).



its academic performancéd. He concluded that Nettope “was weak in the
areas of ‘curriculum, instruction, andsessments aligned with state standards,’
‘the frequent monitoring of learningnd teaching,’ ‘and ‘focused professional
development.”Id. (quoting Board Opinion at 29; School Board C.R. February 29,
2012 H.T. at 86-87, R.R. at 298a-299altirhately, Dr. Clemens determined that
New Hope’s curriculum was “not aligdevith Pennsylvania state academic
standards as required by 22”Zode Chapter 4.Id.; (doc. 130-29, p. 5).

C. Nonrenewal and the Administrative and Judicial Process

In 2011, New Hope appliefor the renewal of its charter. (Doc. 130, Y 37;
doc 134, § 37). On January 30, 2012,Nieev Hope Board of Trustees received
notice that the school’s request to renwicharter had been denied and that
nonrenewal proceedings would commenceoq 9, 1 97; Doc. 73-1, p. 1). The
notice included a list of “Preliminary Reasdf@r Non-Renewal of Charter” which
Plaintiffs characterize as “vague and agulgius,” stating that it did not provide the
details necessary for Plaintiffs to partigip in the District’s adjudication. (Doc.
134, 1 51; doc. 69, 1 160). AccorditmgDefendant School Board President
Margie Orr, the Administitgon initiated the nonrenewal geess and not the Board.

(Doc. 69, { 151}.

’ Pursuant to the Pennsylvania Charter School lisiwthe local board afchool directors that
has the authority to revoke or not renew a chai$ee24 P.S. § 17-1729-A(a). Defendants have
clarified that in their District, when a charter school applies for a renewal of its charter, the



It is Plaintiffs’ belief that prior tasending the notification, individual
Defendants had already determined not teveNew Hope's chanteand, as such,
the non-renewal proceedings tlaltowed were a sham.Id; § 100). Plaintiffs
centrally highlight that, prior to theiitration of nonrenewal proceedings, then-
Superintendent Wortham directed ths administration form a committee to
create a “Checklist of Posde Reasons for Charter bial” to effectuate the
closure of New Hope.Id. 1 105). Defendants agree that Superintendent Wortham
requested that memberstbe Administration conduct a “second review” of New
Hope’s renewal application(Doc. 130, 1 48). Forméssistant Superintendent
Perry-Cross chaired éhcommittee. I¢l. 1 49; doc. 69, T 106)Defendant Miller, a
School Board member, attended the meetingshever disclosed his participation.
(Doc. 69, 1 109).

On January 9, 2012, Perry-Cross sent an email with the subject “Checklist of
Possible Reasons for Charter DenigDoc. 69, 1 111).The committee met
secretly, did not publicize its findingand never provided New Hope with its
checklist. [d. 11 107-08, 112). Defendants, hexer, argue that the meeting was
not “secret”—rather Defendants were underobligation to infon New Hope of

the Administration’s meetings or their purpogDoc. 135, p. 8). Only meetings

Administration first reviews # application and then makes a recommendation to the Board
regarding whether to renew thkarter. (Doc. 130,  36).



of the Board and those conducted purstamNew Hope’s non-renewal hearings
and proceedings are subject to the Sunshine Ad1). (

As asserted in their Complaint, Pltifs allege that the District, including
the Board and administration, retaineslvin Legal Group for the purpose of
forming a committee to shut New Hope dow(ioc. 69, § 130). To this end,
Plaintiffs allege Attorney Allison Petess met in private with the Board and
administration, advising that they musirry out nonrenewal proceedings as a
formality. (d. Y 133). Defendants entirely disagree with Plaintiffs’
characterization of events, and instebeige that the Levin Legal Group was hired
to assist the District with charter schaggdues generally, including the evaluation
of several applications for the creatiardaestablishment of new charter schools.
Defendants aver that Attorney Petersewised the Board that she could not
discuss the New Hope nonrenewal procegsliwith them until after they voted on
the matter. (Doc. 130, 11 52-54).

On February 16, 2012, the District issued an Amended Nonrenewal Notice
with the following charges: violation tfie school’s charter because of failure of
students to meet minimum proency in reading and matimatics; violation of the
school’s charter by accepting studentsdrelthe first 10 days of each quarter;
failure to meet the requirements foudent performance as set forth in the

Pennsylvania Administrative Code; violation of No Child Left Behind by failing to



make annual yearly progress, or AYfdncompliance withteendance reporting
requirements; violation of Pennsylvaméav or administrative guidance related to
placement of students dtexnative education facilitee specifically Challenge
Academy; and violations of the Penngmia Non-Profit Corporation Act and the
Public Official and Employee Ethics Actiti respect to the role and actions of
Isiah Anderson, the school’s founder, dated to the for-profit entities owned or
controlled by him, including ChallengecAdemy. (Doc. 73-1, pp. 1-3).

Plaintiffs express that many of the sthillegations existed at the time the
District granted amendments to New H@peharter but were never raised; that
none of the concerns hasay substantive merit; andatall of the allegations
were contrived as a predetermined exdos#issolve New Hope’s charter. (Doc.
69, 111 172-74).

Following the issuance of the Amged Nonrenewal Notice, nonrenewal
proceedings were held over seven engsiin Februaryrad March 2012. (Doc.
130, 1 55; doc. 134, 1 55). Atthe schboard meeting of July 18, 2012, the
Board resolved not to renew New Hope'sudkr by a vote of 5-0. (Doc. 73-1, p.
5). The Board issued a 77-page édiation on August 15, 2012, including
findings of fact and conclusions ofdain support of its decision.Id. at pp. 1-77).

New Hope appealed tiigoard’s decision, and, on October 29, 2013, the

Pennsylvania State Charter School AgpBoard (“CAB”) issued a 51-page

10



Opinion finding that the nonrenewal of WéHope’s charter waproper. (Doc. 73-
2). The accompanying Order specifiedttthe decision upholding nonrenewal
would become effective on January 15, 2014, to allow New Hope students to
complete the fall term of 02013-2014 academic yealtd.(at p. 52). In the
Opinion, the CAB specifically determingldat New Hope had received adequate
notice of the grounds for nonrenewald. @t pp. 20-22). It explained that the
Pennsylvania Charter School Law requires thaharter school be apprised of the
reasons for nonrenewal “with reasonable dpmtyi,” 24 P.S. 817-1729-A(c), and,
here, determined that the groundsesdah the Amended Nonrenewal Notice
complied with that directive. (Doc. 734, 20). The CAB further expressed that
“[i]t is clear from the record that New Ige received both adequate notice of the
grounds on which the School Board based its decision and the opportunity to
present witnesses and evidence on e@dfithose issues” and found that “New
Hope’s due process righigere not violated.” Ifl. at p. 22).

In terms of the substantive groundgsderlying the nonrenewal decision, the
CAB found, among other things, that Nélepe: (1) failed to meet student
performance requirements set forth in the Pennsylvania Administrative Code and
the school’s written charter; (2) materiallplated the terms of its charter by
failing to meet academic standards aedlecting to follow admission/enrollment

policies provided therein; (3) violated laws governing enrollment procedures, the

11



placement of students in Alternativeui€ation for Disruptive Youth (“AEDY?”)
programs, and truancy astudent attendance reporting; and (4) along with its
related entities/officials, corstvened the Ethics Act by failing to file Statements of
Financial Interest and engjag in conduct which constituted a conflict of interest.
(Id. at pp. 14-16; 25-51).

Thereafter, New Hope filed an Apgiition for Stay, and the CAB issued an
order on November 21, 2013, grantingayaintil June 4, 2014, which allowed
New Hope students to complete the 2Q#3academic year. (Doc. 73-3). On
November 26, 2013, New Hope filed aiBen for Review of the CAB’s decision
in the Pennsylvania Commaealth Court. The Comamwealth Court issued a
decision on the merits on April 8, 2014, affirming the CAB'’s ruligge New
Hope Acad. Charter Sch. 8ch. Dist. of City of Yori89 A.3d 731 (Pa. Commw.
Ct. 2014).

New Hope was forced to dissolve in June 2814.

[I.  PROCEDURAL HISTORY

8 As an additional, final allegian, Plaintiffs state that Defilants improperly purged Wortham’s
and Perry-Cross’s emails. (Doc. 69, 11 207-08prtham’s emails were subsequently

discovered and Plaintiffs were notified of this development. (Doc. 135, p. 21). Defendants then
filed a stipulated Motion to Egnd this Court’'s Scheduling Omgevhich was granted to allow

for further discovery on March 1, 2016. (Doc. 118yguing that Defendants knew or should

have known of the pending litigation, Plaintiffs nonetheless contmager that Defendants are
responsible for spoliatioof evidence regarding Perry-Crigsemails. (Doc. 69, 11 211-13; doc.
133, pp. 25-29).

12



Plaintiffs filed a Complaint on dvember 19, 2013 (Doc. 1), centrally
contending that the rationales asseligdhe Board for the nonrenewal of New
Hope’s charter were pretextual and thia&nces were the true motivator for the
school’s closure. Id. 11 74-75). Plaintiffs advanced claims based on the
Procedural Due Process, Substantive Duedasy and Equal Protection Clauses of
the Fourteenth Amendment; conspiraihe Due Process Clause of the
Pennsylvania Constitution; and Artidl& 26 of the state charter.

Defendants filed a Motion to Dismiss (Doc. 17), and we issued a
Memorandum and Order on February 2014, granting the motion. (Doc. 27).
We dismissed with prejudice Plaintiff@deral and state law claims based on
procedural and substantive due process, because Plaintiffs failed to allege a
deprivation of a protected interestd.(pp. 19-21, 32-33). However, we permitted
Plaintiffs to amend their pleading to ss&rt their equal protection and conspiracy
claims. (d. at p. 35).

Plaintiffs filed an amended comamnt on March 19, 2014 (Doc. 31), and
Defendants against moved to dismiss tleaging. (Doc. 35). The parties fully
briefed the motion, but before a decismuld be rendered, Plaintiffs filed a
Motion for Leave to File a Second Amerdéomplaint on June 2, 2014, including
a proposed amended pleading. (Docs4834). The appended proposed pleading

added, among other thingeew defendants (the Admstration Defendants) and a

13



new legal claim (fraud). We granteclie to amend on September 10, 2014 (Doc.
67), but ordered Plaintiffs to revise their proposed amended pleading before
submitting it. We noted that the ameddm®mmplaint, as drafted, spanned 430
numbered paragrapha@d84 pages, and we directed Plaintiffs to “pare down their
pleading to encompass a ‘short and plain statement’ showing their entitlement to
relief.” (Id. at p. 9 (quoting ED. R.Civ. P. 8(a)(2))).

After making revisions, PlaintiffBled the operative Second Amended
Complaint on October 14, 2014. (Doc. 6%®elevantly, the amended pleading
added the four Administtian Defendants and a claifor fraud (Count IV), as
well as new and expanded faat allegations. Plaintiffs also reasserted their
claims under the Equal Protection Clao$¢éhe Fourteenth Amendment (Count I);
for conspiracy in violation of 42 U.S.@ 1983 (Count Il); and pursuant to Article
| 8 26 of the Pennsylvania Constitution (Count 1l1).

Defendants filed another Motion Basmiss on October 28, 2014. (Doc.

73). In the course of briefing, the pastiggreed to the dismissal of Plaintiffs’
fraud claim. We ruled on the remder of the pending issues, denying
Defendants’ Motion with regard to Plaiifi$’ equal protection claim, conspiracy
claim, and Pennsylvania constitutional claioc. 85). We also declined to
dismiss the new Defendants added pansuo Plaintiffs’ operative Second

Amended Complaint. Wegranted Defendants’ Motion insofar as it related to

14



Plaintiffs’ request for compensatotiamages under the Pennsylvania Constitution
and punitive damages against Defendantheir official capacities.

On March 18, 2015, Defendants @ilan Answer to Plaintiffs’ Second
Amended Complaint. (Do®0). Several discovery disfes subsequently ensued
and were summarily resolved, and theu@ twice granted Defendants’ Motions
for Sanctions to dismiss nonresponsive Ritigifrom the case. (Docs. 96, 118).
The parties also engaged in an unavailitignapt to settle the matter. (Doc. 103).

On July 11, 2016, Defendants filed the currently pending Motion for
Summary Judgment. (Doc. 129). The Mathas been fully fed (docs. 131,
133, 135) and is thus ripe for our reviefs noted, the Motion shall be granted in
full and Plaintiffs’ claims dismissefdr the reasons elucidated below.

I11. STANDARD OF REVIEW

Summary judgment is appropriate if the moving party establishes “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.” #b. R. Qv. P. 56(a). A dispute is “genuine” only if there is a
sufficient evidentiary basis for a reasor@juiry to find for the non-moving party,
and a fact is “material” only if it mighdffect the outcome of the action under the
governing law.SeeSovereign Bank v. BJ's Wholesale Club, 1683 F.3d 162,

172 (3d Cir. 2008) (citing\ndersorv. Liberty Lobby, In¢.477 U.S. 242, 248

(1986)). A court should view the facts in the light most favorable to the non-

15



moving party, drawing all reasonabldarences therefrom, and should not
evaluate credibility oweigh the evidenceSee Guidotti v. Legal Helpers Debt
Resolution, L.L.C.716 F.3d 764, 7723¢ Cir. 2013) (citindReeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150 (2000)).

Initially, the moving party bears the lo@n of demonstrating the absence of
a genuine dispute of matalifact, and upon satisfaction of that burden, the non-
movant must go beyond the pleadings, pamto particular facts that evidence a
genuine dispute for trialSee idat 773 (citingCelotex Corp. v. Catretd77 U.S.
317, 324 (1986)). In advaimg their positions, the parties must support their
factual assertions by citing to specific gaof the record or by “showing that the
materials cited do not establish the alegeor presence of a genuine dispute, or
that an adverse party cannot produce adible evidence to support the fact.”

FED. R. Civ. P. 56(c)().

A court should not grant summary judgment when there is a disagreement
about the facts or the proper inferenttest a factfinder could draw from them.
See Reedy v. Evans@i5 F.3d 197, 210 (3d Cir. 2010) (citiRgterson v. Lehigh
Valley Dist. Councijl676 F.2d 81, 84 (3d Cir. 1982)%itill, “the mere existence of
somealleged factual dispute between gaaties will not defeat an otherwise

properly supported motion for summary judgmeritdyshock ex rel. Layshock v.

16



Hermitage Sch. Dist650 F.3d 205, 211 (3d Cir. 2011) (quotiégderson477
U.S. at 247-48) (internal quotation marks omitted).
V. DISCUSSION

The case at hand largely depends uperstlength of Plaintiffs’ claim under
the Equal Protection Clause of the Reenth Amendment to the United States
Constitution. Plaintiffs’ 8§ 1983 allegations cannot survive unless they are
premised on an underlying constitutional violatiomhile the Pennsylvania
Supreme Court has concluded that Articg26 of the Pennsylvania Constitution
should be analyzed under the same standards used to evaluate federal equal
protection claims.See Small v. Horrv22 A.2d 644, 672 n.13 (Pa. 1998). Mindful
of this important observation, we proceed to analyze the parties’ arguments
pursuant to the Equal Protection Clause.

A. Equal Protection

In outlining their equal protection ctaj Plaintiffs contend that New Hope

was — and Plaintiffs, by extension, wertreated differently from other similarly

® 42 U.S.C. § 1983 does not create substanties; but rather provigea federal cause of
action for the violatiorof a federal right.Dique v. N.J. State Policé03 F.3d 181, 185 (3d Cir.
2010) (citingOklahoma City v. Tuttled71 U.S. 808, 816 (1985)). To state a § 1983 claim, a
plaintiff must show that the offensive conduas committed by a person acting under color of
state law and deprived the plaintiff of rights secured under the Constitution or feder&idaw.
Elmore v. Cleary399 F.3d 279, 281 (3d Cir. 200®)ahill ex rel. L.C. v. Live Natiorg12 Fed.
Appx. 227, 230 (3d Cir. 2013). Here, Plaintiffs1883 claim alleges that Defendants conspired
to deprive Plaintiffs of a constitutiahright—equal protection under the laws.

17



situated charter schools. Plaintiffs fugt contend that Defendants can articulate
no rational basis for the diffence in treatment.

The Equal Protection Clause of theurteenth Amendment commands that
“[n]Jo State shall . . . deny tany person within its jusdiction the equal protection
of the laws.” U.S. ONST. amend. XIV, 8 1. Th€lause does not prohibit
differentiation among classes of persons,rhatlier restrains a state from “treating
differently persons who are all relevant respects alike Nordlinger v. Hahn
505 U.S. 1, 10 (1992) (citation omitted)Vhere a plaintiff does not allege
membership in a particular group, dleshe may advan@n equal protection
challenge on a “class of one” thedoy proving that, (1) “she has been
intentionally treated differently from othessnilarly situated,” and (2) “there is no
rational basis for the difference in treatmen¥illage of Willowbrook v. Olegh
528 U.S. 562, 564 (2000p€r curian) (citations omitted). Plaintiffs here proceed
on the “class of one” theory.

Entities are similarly situated for purpssof the Equal Protection Clause
when they are alike “iall relevant aspects.Startzell v. City of Phila533 F.3d
183, 203 (3d Cir. 2008) (quotingordlinger, 505 U.S. at 10) (internal quotation
marks omitted). In our Circuit, a pldifi need not show that comparators are
identicalin all relevant aspects but rather that they share pertinent similaSees.

Borrell v. Bloomsburg Uniy955 F. Supp. 2d 390, 405 (M.D. Pa. 2013).

18



“Determining whether an individual is ‘simailly situated’ to another individual is a
case-by-case fact-intensive inquiryd. (quotingChan v. Cnty. of LancasteNo.
10-3424, 2011 WL 4478283, at *15 (E.D..Bpt. 26, 2011)jnternal quotation
marks omitted).

Plaintiffs primarily focus on Helefhackston Charter School (“Thackston”)
as an appropriate comparator entftyThackston is a charter school within the
School District of the City of York thaeaches grades 5-9. (Doc. 69, § 166; doc.
131, p. 18)! While Plaintiffs assert thathackston’s students’ substantive
academic scores are equivalent to ¢hoSNew Hope students (Doc. 69, § 227),
Defendants rely on the PSSA scorestafients from the respective schools to
show that Thackston students scored @rghan both District and New Hope
students alike. (Doc. 130, T 40). New Hope’s PSSA sdoyaymparison, were
the lowest of all three schoolsld(); New Hope89 A.2d at 733 (“New Hope’s
percentages of students scoring proficemthe PSSA have been lower than the

percentages of students scoring proficiarthe School District's schools in all

19 plaintiffs also pled various allegatioreesning to indicate that another school, Crispus
Attucks Youthbuild Charter School (“Crispus Atts€k was similarly situated to New Hope.
Defendants explain that Crispustécks is a charter school in the city of York specifically
designed to educate formeghischool dropouts. (Doc. 1302%). As such, its student body
and programming are unique from those of New Hdpkintiffs have not refuted Defendants’
allegations regarding Crispus Attucks’ uniquegramming. We therefore find that Crispus
Attucks is too dissimilar from New Hope and do®t qualify as a valid comparator entity for
purposes of Plaintiffs’ equal protection claim.

1 As noted in the Factual Background (Secti@) above, during its last years in operation,
New Hope taught grades 5-12. (Doc. 131, p. 18).

19



years that it has beeneaxistence.”). Indeed, th@ercentages of New Hope’s
students scoring proficient or better on Bf&SA in the five years of its charter are

reproduced as follows:

Reading Math
2008 36.6% 19.9%
2009 32.6% 22.4%
2010 32.5% 31.5%
2011 34.7% 32.3%
2012 37% 35%

New Hope89 A.2d at 733.

In its opinion reviewing the decisiaf the CAB to uphtal the Board’s
decision not to renew New Hope’s chartee Commonwealth Court explains that
“[t]he increases in math proficiencyt[ldew Hope] corresponiah part to higher
proficiency rates in new bBtand 7th grade classes, not solely to increased
proficiency levels in existing studes from one year to the nextlt. (citing the
school board’s exhibit showing 2009 matlfpziency rates of 33% for 6th grade
and 40.4% for 7th grade versus 31.3%8tr grade). By way of comparison, in
2011, 55% of Thackston’s students scoregfipient or bettein mathematics on

the PSSA and 41.9% scored proficienbetter in reading. (Doc. 130-23).
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As further evidence that Thackstomsademic performance was superior to
New Hope’s, Defendants present a esviof publicly accessible Pennsylvania
School Performance Profiles, publish®dthe Pennsylvania Department of
Education. (Doc. 131, p. 16). For th@12-13 school year, New Hope received a
“Building Level AcademicScore” of 46.8 out of a possible 100 while Thackston
received a 57.5. (Doc. 134, 16 (citing doc 130-38); doc. 130, 1 81). In the same
year, at New Hope 26.57% of the studentsenetermined to be “proficient” or
“advanced” in mathematicsd 22.3% were determined to be “proficient” or
“advanced” in reading. (Doc. 131, p. 16)t Thackston, students’ percentages
were determined to be 53.35%0d 47.66%, respectivelyld().

Finally, Defendants emphasize that ualikew Hope, Thackston was able to
achieve AYP for at least one year of opera By comparison, New Hope did not
achieve AYP throughout its operational school years. (Doc. 130, 11 44, 46; doc.
134 11 44, 46). Plaintiffs stress thattbsthools did not meet the AYP minimum

compliance standards. (Doc.,&9230; doc. 134, T 443.

12 Thackston achieved AYP in its first yearagferation (doc. 130, { 44), but as noted in the
Factual Background, No Child Left Behind specitiest any school that fails to achieve AYP in
four out of five years of the school’s charteidao meet the minimum compliance standards.
(Doc. 134, 1 44). While “some district schoathieved AYP at different times,” (doc 130,

45), Plaintiffs also poinbut that the City School failed to me®YP for at least a decade. (Doc.
69, 1 232; doc 134, 11 45-46). This fact maydat# that the City School too is struggling
academically; however, the City School is a public high school and has not been chosen as a
comparator school. Thus, its performance, whdegrossly dissimilar to New Hope’s own, is

not relevant for the purpos®f our analysis here.
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Defendants assert that the “primaeason” New Hope’s charter was not
renewed was due to the school’'s poor sestres and acadenresults. (Doc. 130,
1 69). This, they argue, is the principadtification for whythis Court should find
that New Hope was not similarly situatedThackston. Defendants further argue
that New Hope’s poor results amoungtoational basis for treating New Hope
differently from Thackston. They also pbto the differences in the grades the
two schools taught, and differencedhie respective schools’ governance
structures. Specifically, Defendants extthat one man, Isiah Anderson, was
primarily responsible for New Hope’s ap#ions, headed the school’'s management
company, and owned the building that hedighe school. (Doc. 131, p. 18). In
considering this arrangement, the Coomwealth Court of Pennsylvania observed
that the Board “found that New Hopdisard of trustees did not discuss or
consider the terms of the managementeamgents, leases, and BF contract with
Anderson’s businesses before apprguimem, and those findings are amply
supported by the record.” (Doc. 131]18. (citing Exh. 41)).Defendants provide
no specifications regarding Wol hackston was managedd.|.

Unsurprisingly, Plaintiffdisagree with Defendasitcharacterization of
Thackston and New Hope as dissimilar scaoddmong other factors, Plaintiffs
emphasize that the schools are both: (1) witheCity of York; (2) subject to the

jurisdiction of the District; (3) serve élsame geographic population; (4) funded by
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the District; (5) subject to the same charenewal applicatioprocess (at least in
theory — Plaintiffs of course disputestBimilarity with which the application
process was conducted in practice); and(bject to the same charter school

laws. (Doc. 133, p. 14). Plaintiffssal emphasize that Thackston was funded by a
donor from either Arizona ddevada, whose identity remains unknown and should
therefore have been subject to the saporatiny as Isiah Anderson of New Hope.
(Id.). Plaintiffs argue that, unlike Newdgde, at no point did the Board investigate
Thackston’s management processesal@te subject Thackston to the same
rigorous investigation that New Hope reem. Defendants cowntthat they had

no reason to suspect Thackston’s anomysndonor had any relation to the
Thackston’s governance or construction and management contracts.

Thackston sought renewal of its chartethe 2013-14 school year, effective
for the 2014-15 school year. (Doc. 130/6). Throughout its renewal process,
Thackston was evaluated under the Pennaydvdalue Added Assessment System
(“PVAAS”) rather than solely by its PSS#&st scores or AYP. New Hope had in
fact requested to be evaluated ungAAS as well, because its academic
achievements appeared more substhwti@n viewed through that lens;
however, the Board refused to use PVA#Svaluate New Hope, noting that

“PVAAS shows growth from one point in timte another, but is not a measure of

3 Indeed, the Administration’s committee mesmbnoted that “thBVAAS data does show
growth” in terms of New Hope’s acadenprogress. (Doc. 133-7, 1 5).
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student achievement.” (Doc. 130, § 6Defendants further explain that, at the
time New Hope made its request, PVAASswmt an accepted standard under the
Department of Education Regulations d@ne AYP system. (Doc. 130, § 62). By
the time Thackston was evaled, however, the newiginted School Performance
Profile was used, with PVAAS as appoved component of the Profile. (Doc.
130, 11 91-93; doc. 135, pp. 9-16).

Ultimately, despite Thackston’s academshortcomings, the School Board
voted to renew its charter. (Doc. 69, B¥%,1169). Moreover, District officials met
with Thackston prior to renewing its clerand allowed Thackston to correct any
identified deficiencies, but did ndb the same for New Hopeld (1 224-25).
Following this meeting, the Districtdinot direct the initiation of non-renewal
proceedings against Thackstomd. ] 226). Due to themiilarities between New
Hope and Thackston, Plaintiffs arguattthere was no rational basis for any
variation in the treatmeméndered to either school.

Neither party has presented us wWekeral case law demonstrating how
courts have judged the similarity ofiarter schools in the past. Rnoject Reflect,
Inc. v. Metropolitan NashNe Bd. of Public Edug 947 F.Supp.2d 868, 881 (M.D.
Tenn. 2013), the District Court for the Middle District of Tennessee found, on a

Motion to Dismiss, that plaintiffs failed tallege the existence of another similarly

4 We also note that New Hope’s charter spesifjcprovided for the evaluation of New Hope'’s
academic progress through use of PSSAngst{See above, Factual Background, Section I.B).
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situated charter school where they ackisalged that their school was the only one
performing in the bottom 5%Project Reflect947 F.Supp.2d at 881 (dismissing
plaintiffs’ equal protection claim). Hertgo, Plaintiffs do not refute Defendants’
statement that New Hope students sctinedowest on PSSA testing, as compared
to the District Students and Thackston.o¢D134, {1 79, 80). Plaintiffs also admit
that the 2012-13 School Performancefifs indicate that Thackston students
were vastly outperforming New Hope statkein proficiencyfor mathematics and
reading. [d.). While the parties agree tHéew Hope showed improvement when
its academic performance was evaluatedgiBVAAS, the District was able to
articulate a rational and non-arbitrary r@agor its decision to focus on AYP and
PSSA test scores rather than PVAASIdgiNew Hope’s evaluation. As noted
above, PVAAS had not been endorsed adid eaaluation system at the time that
New Hope was subject to non-renewalgaedings. Plaintiffs have presented no
agrument disputing Defendants’ expltéaa of the decision to use different
evaluation metrics.

Section 1729-A(a)(2) of the Charter Schhalv “permits a school district to
deny renewal of a chart school’s chafterfailure to meet student academic
performance standardsNew Hope89 A.2d at 736 (citing 24 P.S. 8 17-1729-

A(a)(2); Ronald H. Brown Charter Sch. Marrisburg City Sch. Dist 928 A.2d
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1145, 1152-53 (Pa. Cmwlth. 2007) We find that the described differences in
the schools’ performance, as well as linghly concentrated governance structure
at New Hope under Isiah Anderson, render the two schools dissimilar for purposes
of a “class of one” comparison. As such, the differences provided a sufficient
basis for Defendants to evaluate the tsehools differently by giving Thackston
greater opportunity to correct its shortcogs as compared to that afforded to
New Hope.

Without a valid comparator entity, agotiff cannot make out a claim under
the Equal Protection Clausélowever, even if Th&ston and New Hope were
sufficiently similar comparators, Defendamould still defeat Plaintiffs’ claim by
showing that there was a rational basisdassifying thenseparately. Under
rational-basis review, a daification is unconstitutional if it is “irrational and
wholly arbitrary.” Eichenlaub v. Twp. of Indian&85 F.3d 274, 286 (3d Cir.
2004) (quotingOlech 528 U.S. at 564) (internal quotation marks omittedg
Highway Materials, lo. v. Whitemarsh Twp386 Fed. App’x 251, 259 (3d Cir.
2010) (explaining that clas#-one challenges fail whéfthere is any reasonably

conceivable state of facts that could pdava rational basis for the classification

(quotingHeller v. Dog 509 U.S. 312, 320 (1993))Although we may even

> The Commonwealth Court of Pennsylvanigar notes that 24 P.S. § 17-1729-A(a)(2) was
the operative law in effect when Defendants dedinot to renew New Hope’s charter. (Doc.
130-29, pp. 9-10).
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hypothesize a legitimate public purpasepplying rational basis reviewee Am.
Express Travel Related Seryinc. v. Sidamon-Eristo69 F.3d 359, 367 (3d Cir.
2012), we must still strike down a classifica “that is clearly intended to injure a
particular class of private parties, withly incidental or pretextual public
justifications.” Kelo v. City of New London, Con®45 U.S. 469, 491 (2005)
(Kennedy, J., concurring) (citingter alia, Cleburne v. Cleburne Living Ctr., Inc.
473 U.S. 432, 446-47 (1985)).

Assumingarguendothat Thackston and New Hope are sufficiently similar
to constitute comparators, we find that domsistent and repeated disparities in the
schools’ academic performances, as deitnates] by their PSSA scores, Building
Level Academic Scores, AY achievements and Sché&@rformance Profiles, are
sufficient to support Defendants’ decisinat to renew New Hope’s charter and
provide a rational basis for the District'dfdring treatment ofhe two entities. As
noted above, the record shows Thackstomsistently outperformed New Hope on
myriad metrics of academic fermance and achievement.

Though our determination is made indegently of the analysis put forth by
the Commonwealth Court of Pennsylvamie, also note that its findings support
our determination here. Utiately, that court concluded that the Board'’s findings
(1) that New Hope’s curriculum was notéompliance with Chapter 4’s academic

standards; and (2) that New Hope’s studeerformance “had not shown real or
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steady improvement,” both had ample supjfrmm the record. (Doc. 130-29, p.
12).

In their Answer to Statement of Facts (doc. 134), Plaintiffs contest the extent
of the Board’s knowledge of New Hopelsademic shortcomings at the time New
Hope’s charter was not renewedoc. 134, Y 40, 781). Defendants
emphasize, however, and we concur, thabuld be improper for this Court to
conduct a secondary reviewwhether New Hope was sgvaluated by the Board,
the CAB, and the Commonwealth CouMarlboro Corp. v. Assc. of Independent
Colleges Schsinc., 556 F.2d 78 (1st Cir. 1977¥an v. Penn State Unj\No.
4:10-cv-0212, 2010 WL 3221828, at *6 (M.D.Pa. Aug. 13, 2@Ihere are some
forms of state action . . . which by theature involve discretionary decision
making based on a vast array of sutiyes individualized assessments.”).

Indeed, Plaintiffs also agree thaet@ourt would be urde to engage in
such a review, but argue that the holdingrlboro is inapposite due to evidence
showing partiality on the part of the Baddmnere in conducting NeHope’s review.
However, no such evidence Hasen forthcoming on the record. Plaintiffs ask that
the Court infer nefarious intentions frahe directive the Board was given to pay
close attention to any reason New HopgHarter might be subject to non-renewal;
but rather than indicate bias or partigliye find that without further support for

Plaintiffs’ contentions, this evidence meratglicates that the Board was instructed
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to be diligent in considering the matetrhand—New Hope’son-renewal. To

infer an odious purpose from an instruantio place “special emphasis on areas of
weakness” to determine “[p]ossible reas for Nonrenewal/Revocation” of New
Hope’s Charter without more than thedsaid directive is too far a departure
from the record before us and has no fagustlfication. (Doc. 133, p. 15).

We now address a related point. At tioee of Plaintiffs’ allegations is the
contention that Defendantsrgeted” New Hope fonon-renewal. They also
underscore that Thackston and New Hopaesth certain administrative shortfalls.
Finally, Plaintiffs allege that Defelants employed the iim Legal Group and
specifically Attorney Allison Petersen &alvise them in the non-renewal of New
Hope’s charter, but notably have matmed either the Levin Legal Group or
Attorney Petersen as Defendaint the instant litigation.

While we are not unsympathetic to Pi@ifs’ arguments, these allegations
are, on the whole, inapposite to our ratidmesis review. Even if Defendants also
targeted New Hope for nonfrewal due to the District'Bnancial concerns, and
even if Thackston was indeed responsiblesimilar oversights in its governance,
such allegations do not alteur finding that Defendantse able to differentiate
the two schools and based their decisiotto renew New Hope’s charter on a
non-arbitrary, concretend specific reason—the school’s academic shortcomings.

That justification amounts to a rationalsmafor the differentiation in treatment
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that is beyond mere pretext. Having ebsdled that basis, Defendants are able to
defeat Plaintiffs’ claims of an equal protection violation.

Similarly, Plaintiffs dedicate an entisection of their brief in opposition to
drawing this Court’s atterdin to discrepancies in Defdants’ testimony, gathered
over the course of thirty-five deposition§hese discrepancieBlaintiffs allege,
amount to false testimony. We agree vithintiffs that any inconsistencies in
Defendants’ evidence should be construed light most favorable to Plaintiffs.
See Guidotti v. Legal HelpeDebt Resolution, L.L.C716 F.3d 764, 772 (3d Cir.
2013) (noting that a court should view flaets in the light most favorable to the
non-moving party, drawing all reasonabléemences therefrom). However, in
order to defeat Defendants’ summary judgrmotion, the disepancies must be
material such that they wouldfect the outcome of the actiorseeSovereign
Bank v. BJ's Wholesale Club, In&33 F.3d 162, 172 (3d Cir. 2008).

The Court has carefully reviewed the@ieen discrepancies that Plaintiffs
identify, and we conclude they do notany way refute the evidence that New
Hope’s academic achievememisre inferior to those of Thackston. Rather, the
inconsistencies focus on a varietyaafministrative minutia including:

(1) whether there was an “executisession” regarding the Thackston vbte;

16 Defendants state that the defiosi testimony that Plaintiffs citeto establish this discrepancy
came, in part, from District School Boarmtembers Glenn Medice and Diane Brown and was
taken pursuant to separétegation involving the Distret. (Doc. 135, pp. 17-18 n. 7).
Defendants therefore arguathieferences to these teaals are counter toeb. R.Civ. P.

32(a)(8) and should be stricken. However, thaye not filed a motion to that effect.
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(2) whether the Board was provided withtten materials to review prior to

or at the start of their meeting to eain the renewal of Thackston’s charter;

(3) whether the Administration ex@hed its rationale for recommending

that New Hope’s charter not be reves at a public board meeting or at

subsequent non-renewal proceedings.
(Doc. 133-23)

These discrepancies, and aththat Plaintiffs list, even if taken in the light
most favorable to Plaintiffs, arengply not enough to oveome Defendants’
rational basis for the nonrenewal of Newpe's charter and alter the outcome of
this litigation. First, in a case whedescovery involving thity-five depositions
commenced in 2015 and focused on events transpiring predominantly from 2011-
2013, some discrepancy in testimony, patdy regarding administrative details,
IS to be expectedAt bottom, we perceive th#tese discrepancies may involve
mistaken recollection, and not necessaaityount to “falsehood,” as Plaintiffs
hyperbolically suggest. $end, and more importantly, like Plaintiffs’ other

arguments, much of this fa@l matter is inapposite efendants’ stated rational

basis for electing to renew Thaotsts charter and not New Hopé%.Again,

7 The discrepancy Plaintiffs describe as “#3ih regard to whethiehere were one or two
committee meetings to determine whether teeve New Hope’s charter. (Doc. 133-23, p. 3).
Plaintiffs again cite to deposition testimonyBdard Member Diane Brown for the proposition

that there was only one mewggi which is in contradictioto the Board’s January 13, 2013

minutes. Defendants again emphasize that Brown was not on the Board at the time of the New
Hope nonrenewal decision. (Doc. 135, p. 18, 18 n. 7).

8 Only “# 9” regarding whether Thackstanhieved AYP is appurtenant to the schools’
academic achievements. At one point, Defahdiéargie Orr testied that she thought
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Defendants rightly stress that in ordestovive rational basis review, Plaintiffs’
evidence must indicate that Defendatstions were not rationally relatedany
legitimate government purpose. Withdé debunking the differences that
Defendants identify betweehe two schools, which weave determined amount
to a rational basis for the differentai in treatment, the discrepancies in
testimony Plaintiffs identify do not affectéloutcome of our angis to a material
degree.
As we stated in our Memorandumresponse to Defendants’ Motion to
Dismiss,
[i]t is with utmost restraint and strieidherence to the appropriate standard
of review that we permit Plaintiffgequal protection] claim to survive.
Certainly, on a motion for summary judgmgipPlaintiffs] will have to offer
an ascending quantum of proof thaiefendants’ actions were not
rationally related to a léggmate government purposeNontanye v.
Wissahickon Sch. Dis327 F. Supp. 2d 510, 520 (E.D. Pa. 2004). But we
may not dismiss their claim at thisge merely because it may be unlikely
that they will be able to carry that burdeBee Phillips515 F.3d at 231.
(Doc. 85). That Defendants’ actions wei rationally related to a legitimate
government purpose is a high threshold t@thend one that Plaintiffs have failed

to achieve here. We are noisympathetic to the fatttat Plaintiffs placed great

value upon a charter school that has now been extinguished through the proper

Thackston achieved AYP each year of its opena (Doc. 133-23, p. 6). However, Defendants
have not argued that Ms. Quas accurate and rather admit that Thackston only met AYP once
in five years. (Doc. 130-24). Indeed, the Gdwas conducted the foregoing analysis in the light
most favorable to Plaintiffs and on the presnisat the parties agree on that matter.
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processes mandated by Pennsyledaw. However, we have no alternative but to
dismiss Plaintiffs’ equal protection claims well as Plaintiffs’ claim under the
Pennsylvania Constitution, Article | § 26because we find no actions by
Defendants that run afoul of the relavéederal or state constitutions.

B. Conspiracy in violation of 42 U.S.C. § 1983

To demonstrate a conspiracy under 8 198&intiffs must show that two or
more conspirators reached an agreemedefwive them of a constitutional right
under color of law.See Parkway Garage, In¢. City of Phila, 5 F.3d 685, 700
(3d Cir. 1993)abrogated on other grounds by UrdtArtists Theatre Circuit, Inc.
v. Twp. of Warrington, PA316 F.3d 392 (3d Cir. 2003). As a threshold matter, a §
1983 conspiracy claim must involve an adtdeprivation of a federally protected
right. SeeSweetman v. Borough of Norristown,,o. 13-3540, 2014 WL
293430, at *2 (3d Cir. Jan. 28, 2014) (8A1983 conspiracy claim is viable only if
there has been an actual deptima of a constitutional right.”)Perano v. Twp. of
Tilden, 423 Fed. App’x 234, 239 (3d Cir. 2011) (sansee alsolorres-Rosado v.
Rotger-Sabat335 F.3d 1, 14 (1st Cir. 2003jaden v. Village of Maywood, Ill.

809 F.2d 361, 366 (7th Cir. 198 Marchese v. Umstead 10 F. Supp. 2d 361, 371

19 As noted at the outset of our analysig, Bennsylvania Supreme Court has held, and the
parties do not dispute, that At | 8§ 26 should be analyzed undee same standards used to
evaluate federal equprotection claims.See Small v. Horrv22 A.2d 664, 672 n.13 (Pa. 1998).
We therefore dispose of Plaiifé’ state law constitutional claim on the same grounds as their
federal equal protection claim.
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(E.D. Pa. 2000)Holt Cargo Sys., Inc. \Del. River Port Auth.20 F. Supp. 2d 803,
843 (E.D. Pa. 1998).

Plaintiffs’ 8§ 1983 conspiracy claim is founded on the allegation that
Defendants conspired and entered int@greement “among themselves to deprive
Plaintiffs of their constitutional rights hy. . treating New Hope differently than
similarly situated charter schools and, amgently, treating the within Plaintiffs
differently than similarly situated persohgDoc. 69, 1 324). In the foregoing
analysis, however, this Court concluded that Defendants haid@atdasis for the
treatment that New Hope received, f&ag in the decision not to renew New
Hope’s charter. Because this determination, we halthat no equal protection
violation has, in fact, occurred. Waut such an actual deprivation of a
constitutionally protected right, therercbe no premise for Plaintiffs’ § 1983
claim. The claim shall #refore be dismissed.

C. Spoliation of Evidence

Plaintiffs have not filed a motion fa@anctions due tdlaged spoliation of
evidence. Nor do Defendants addresspbtential of such a motion in their
Motion for Summary Judgment or brief ingport thereof. However, Plaintiffs
assert an argument for spoliation in thaief in opposition to Defendants’ Motion
(doc. 133) and Defendants provide a sufitsta response to the merits of the

allegation in their Reply Brfe (Doc. 135). Thus, web shall address the merits
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of Plaintiffs’ spoliation allegation. Fdhe following reasons, we conclude that it
too is misplaced.

“In law, spoliation refers to the hidirg destroying of litigation evidence,
generally by an adverse partyWilliams v. BASF Catalysts LL.C65 F.3d 306,
320 (3d Cir. 2014) (internal citations and catains omitted). “In the event that a
party undertakes spoilage, the sanctioralalle to a court include dismissal of
the relevant claim or a presumption by factfinder that the spoiled evidence was
harmful to the offending party’s caseCapogrosso v. 30 River Court East Urban
Renewal Cq.482 Fed.Appx. 677, 682 (3d Cir. 2012) (citiBgll v. United Parcel
Service, InG.665 F.3d 68, 72-73 (3d Cir. 2012))T'he spoliation inference is a
permissive inference that predicated on the “common sense observation” that
when a party to an adversarial proceeding destroys relevant evidence it is likely
done out of fear that éhevidence would be harmful to that part)Kdunelis v.
Sherrer 529 F.Supp.2d 503, 84D.N.J. 2008) (citingVlosaid Techs. Inc. v.
Samsung Elec. Ca348 F.Supp.2d 332, 336 (D.N.J. 2004)). In this instance,
Plaintiffs presumably seek an adverdeiance that the evehce they claim was
subject to spoliation contains infoation harmful to Defendants’ case.

For spoliation to properly arise, foatements must be met. “Spoliation
occurs where: the @ence was in the party’s conkrthe evidence is relevant to

the claims or defensestihne case; there has been actual suppression or withholding

35



of evidence; and, the duty to presetire evidence was reasdaforeseeable to
the party.” Bull, 655 F.3d at 7%’

The spoliation allegations here certarthe deleted emaalccount of former
Assistant Superintendent Perry-Crofdoc. 133, pp. 25-26)Defendant Perry-
Cross retired from her position at the Distiin February 2012; her email account
was purged at some point thereafter. (DI85, p. 23). The paes agree that the
first two elements of spoliation—that tkenails were withirDefendants’ control
and they were relevant to the claimglud instant case—are not at issue. The
second two elements, however, are in dispi@efendants argue that the emails
were deleted as a matteramurse and Defendants wdrng no means attempting to
suppress evidenceld( p. 21). They further argue that at the time the emails were
deleted, there was no reasbly foreseeable duty to preserve the accoudi). (
We agree with Defendants regardinghothteir arguments of foreseeability and
intentionality. We thus find that Plaintiffs’ allegations of spibdia have no merit.

We first address Defendants’ argurnserelated to intent. As noted,
Defendant Perry-Cross left the DistnctFebruary 2012. Her email account,
along with all of the emails it contaitiewas deleted thereafter. Defendants

suggest that this may have occurredamsas ninety days after Defendant Perry-

20 We clarify that these four el@nts pertain to a court’s analysiwhether spoliation in fact
occurred. Once a court uses these four congidesato determine whether spoliation exists, a
separate and distinctive set of elements appiiex decision of whieér to apply spoliation
sanctions.Bull, 665 F.3d at 73 n.5ee also Schmid v. Milwaukee Elec. Tool Calp F.3d 76,
79 (3d Cir. 1994) (discussing the elementamfanalysis of spiation sanctions).
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Cross left, in keeping witthe District’'s general practice (doc. 133-27, 13:14-24),
while Plaintiffs allege, without specifygnwhere in the record they may have
derived this information, that “Ms. Perry’s emails were purged sometime after
2012.” (Doc. 133, p. 27"

The Third Circuit has stressedtli[a]lthough a District Court has
discretion to draw inferaes from the record on a party’s intent, it strays beyond
the bounds of its discretion when . et is no factual basis to do sdBull, 665
F.3d at 74 (reversing a district courtiscision that spoliation sanctions were
appropriate where there was no evidentlzagis for an inference that the plaintiff
specifically intended to withhold originabpies of medical notes, where the
originals were located at her home, wisted as part of a discovery request, and
defendants challenged the authentictyhe copies produced).

Plaintiffs here have presented no factual basis whatsoever in support of their
allegations that Defendants’ intendeditstroy evidence helpful to Plaintiffs’

claims. Rather, the District’s policy plirging former employees’ email accounts

2L without the benefit of a citati to the record, it is possibleathPlaintiffs may have derived
their allegation from the deposition testimonynetwork systems administrator for the York
City School District, MichaeFerguson. (Doc. 133-27). On the thirteenth page of that
testimony, Mr. Ferguson vaguely refers to deéetion of an unspecified email account in
December 2013. However, the pages of pridimesy that might have elucidated the matter of
which account Mr. Ferguson was referring toiaexplicably not included in the record.
Because multiple email accounts have been bothedketand referred to in the course of this on-
going litigation, including, for example, the accoohDr. Wortham, the Court cannot conclude
that Mr. Ferguson was referring to Ms. Perry-Cresgcount. It is not our place to speculate
favorably on behalf of Plaintiffs withouhg factual support, particularly given that the
timeframe mentioned in Mr. Ferguson’s testimgbgcember 2013) does not correlate with that
Plaintiffs assert (“sometimafter 2012” (Doc. 133, p. 27)).
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within ninety days, and the fact that litigation did not commence until well over a
year after Defendant Perry63s left the District andotentially over a year after
the deletion occurred amounts to evidesgpporting the opposite conclusion.
Defendants also point to their swificaprompt reaction to turn over newly
discovered evidence in the form of amert District employee’s email account after
previously believing it was dieted. (Doc. 135, pp. 21-22). This compilation of
evidence, taken as a whole, leads the Gourbnclude that Plaintiffs have failed

to support their allegation @h Defendants acted with imieto spoil evidence when
they deleted Defendant iP¢-Cross’s email account.

We turn next to the issue of wheth2efendants had a duty to preserve the
emails at the time of their deletiohVhile the time period concerning the deletion
Is in dispute, the parties do agree ftiitegation in the instant matter did not
commence until the filing of Plaintiffdirst complaint on November 19, 2013.
Thus, even taking the later date on whrthintiffs’ allege the deletion occurred
(sometime after 2012) as true, Plaintifisist still argue that Defendants’ duty to
preserve the emails aroseanly eleven months befoRdaintiffs’ Complaint was
first filed.

An independent duty to preservéeneant evidence arises when the

party in possession of the evidence knows that litigation by the party seeking

the evidence is pending or probable and the party in possession of the

evidence can foresee the harm or pregedhat would be caused to the party
seeking the evidence if the evidence werbe discarded. If, however, the
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duty to preserve evidence has not been triggered at the time the evidence
was destroyed, then there can be no spoliation.

Kounelis v. Sherrer529 F.Supp.2d 503, 518 (D.N2D08) (internal citations and
guotations omitted).

Plaintiffs attempt to persuade the@t that “[t]here can be no credible
argument that the defendants wereawwéare that the disruption of 700-800
children and tens of millions of dollavgould not produce litigation” such that
Defendants should have been on notictheir duty to preserve Defendant Perry-
Cross’ email account. (Doc. 133, p. 28). We disagree. Plaintiffs’ argument that
by the simple act of doing their jobs, i@edants should have been on notice of
litigation that would not commence untearly a full year later does not create
knowledge that litigation is ‘gnding or probable.” IKounelis v. Sherreithe
District Court for the District of Newersey found that a pending disciplinary
proceeding that commenced just one dtigr an altercabin between a prison
inmate and prison guards svaufficient to trigger the defendants’ duty to preserve
the video footage of the altercation. Hdrewever, Plaintiffs waited nearly a year
before instituting proceedings. Furthehile Plaintiffs do not argue that New
Hope’s move to appeal the Boardacision of non-renewal to the CAB
constituted a triggering action, Defendaatress that this process did not
commence until October 2012, eight mordfier Defendant Perry-Cross retired,

and that the CAB appeals process doesmaive discovery. (Doc. 135, p. 23).
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Thus, the appeal alone would not pl&@mfendants on notice of their duty to
preserve evidence; nor would it be sufficient to warn them of pending litigation
from the students and parents of studeftdew Hope, who launched the instant
federal proceeding sef@de and apart from New Hopeds/n appeal to the CAB.

For all of the reasons discussed, we find that Plaintiffs have presented no
evidence tending to show that Defendadted with intent when they deleted
Defendant Perry-Cross’s email account. Plaintiffs have also failed to present any
evidence adducing that a duty to presereseuprior to the deletion of the account.
As such, they have failed to establis#th the third and fourth elements of
spoliation, and we find thateir allegation has no merit.

V. CONCLUSION

For the foregoing reasons, we stmalint Defendants’ Motion for Summary

Judgment (Doc. 129) in its entirety. Apseate order shall issue in accordance

with this ruling.
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