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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICTOF PENNSYLVANIA

JOSEPH A. BROWN,
Civ. No. 1:14-CV-1133
Plaintiff,

V.

MATT EDINGER, US P LEWISBURG, and :
the UNITED STATES OF AMERICA
Judge Sylvia H. Rambo
Defendants.

MEMORANDUM

In this Bivens action, Plaintiff Joseph Bwn (“Plaintiff’) brings a
retaliation claim against Defendant Mdfdinger (“Edinger”) for refusing to
transfer Plaintiff's incompible cellmate who later dbhed him. Presently before
the court are Plaintiff’'s motion to file adgtions to his deposition, motion to add a
supplemental brief to his motion for a protive order, motion for reconsideration
of his motion for summary judgmenté Edinger's motion for sanctions. Upon
consideration of the motions, and for tleasons discussed herein, the court will
deny Plaintiff's motions and will grant Edinger’s motion for sanctions.

l. Background and Procedural History

On June 13, 2014, Plaintiff filed a complaint agaiimger alia, Edinger,
a correctional counselor at USP Lewisbualleging that Edinger retaliated against

him for exercising his right to access thmuds. (Doc. 1, 1V.) Plaintiff claimed
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that Edinger “used systemic retal@ti during the month of July, 2012” after
Plaintiff requested that he and his cellmbagtransferred to flerent cells due to
incompatibility. (d.) On July 28, 2012, after the prison denied his request, his
then-cellmate stabbed hifh(ld.) Plaintiff further alleges that he filed an informal
resolution request with the prison onwmnber 20, 2012, detailing his grievances
against Edinger. (Doc. 28-4, p.) In addition, he filed eequest with the warden of
USP Lewisburg on March 22, 201Ri(at p. 2), and an appeal with the regional
office on April 6, 20121d. at p. 3). On the latter two forms, Plaintiff requested to
be excused from their late filing becayseson officials refused to give him the
necessary paperwork to file the appeats| therefore, he had to acquire the forms
from other inmates. (Doc. 25, 1 19.)

On October 6, 2014, Defendants dilea motion to dismiss Plaintiff's
complaint and/or a motion for summandgment. (Doc. 17.) Odanuary 7, 2016,
the magistrate judge filed a reportdarecommendation wherein he recommended
that the motion be denied. (Doc. 56.) r&sponse, Defendantidefd objections to
the report and recommendatioriedp on the issue ofxaustion of administrative
remedies. (Docs. 65 & 66.) Grebruary 24, 2016, theuart adopted the report and

recommendation in part and denied it imtpéDoc. 68.) As to the retaliation claim,

! Plaintiff also alleged a négence claim under the Federal T@taims Act, 28 U.S.C. §§ 2671-
2680, based on the same allegatiofigetaliation aginst Edinger, USP Lewisburg, and the
United States (collectively, “Defendants”)d )
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the court adopted the report’s reasonimdiich found that Plaintiff produced
sufficient evidence from which a reasor@lury could conclude that Edinger
deprived Plaintiff of access to the courtfie court, howeverfpund that Plaintiff

had failed to exhaust his administrative remedies under the Federal Tort Clain
Act and dismissed the claim. (Dd&7, pp. 3-4; Doc. 68, p. 1.)

On March 4, 2016, Edinger filechather motion for reconsideration and
sought to schedule an evidentiary lwegron whether Plaintiff exhausted his
administrative remedies as to the remagretaliation claim(Doc. 69.) On March
23, 2016, Edinger moved to depose Plaintiff, which the court granted on the san
day. (Docs. 72 & 73.) On April 122016, the court granted the motion for
reconsideration, set a Jube 2016 date for an evidgary hearing, and provided
the parties with forty-five days ta@onduct discovery on the sole issue of
exhaustion. (Doc. 77.)

On March 29, 2016, Edinger servedrequest for the production of
documents regarding the administrativemedy forms Plaintiff had submitted.
(Doc. 93-2, pp. 13-19 of 25.) On April 22016, Plaintiff requested an extension of
time for the production of documents (D@&e), which the court denied (Doc. 85).
After Plaintiff failed to provide any daognentation, Edinger sent a letter to
Plaintiff requesting that he comply withe earlier request for the production of

documents. (Doc. 93-2, pp. 20-21 of.2%n a response dated May 8, 2016,
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Plaintiff indicated that it was his beli¢fiat he was only required to produce the
documents at his scheduled May 20, 20]gogdéion. (Doc. 93-2, pp. 22-23 of 25.)
In addition, Plaintiff stated in his letter that he believexl could produce any
documentation obtained after his depositat the evidentiary hearindd()

At the May 20, 2016 deposition, Plaintiff objected to the fact that there
would not be an audiovisual recordingd.(at pp. 6-7 of 25.) After invoking his
Fifth Amendment right against self-incrindtion, Plaintiff refused to answer any
guestions or providany documentationld. at pp. 7-9 of 25.) On May 25, 2016,
Plaintiff filed a motion to add a supplemental brief to his motion for a protective
order. (Doc. 89.) The following day, Plaihfiled objections on the above grounds
in a motion with the court. (Doc. 91.) Quay 27, 2016, Edinger filed a motion for
sanctions and a brief in support, arguthgt Plaintiff's failures to comply with
discovery prejudiced Edinger’'s exhaustioh administrative remedies defense.
(Docs. 92 & 93.) On June 9, 2016, Ptdinrequested that the court treat his
objections to his deposition as an “olljens” to Edinger's motion for sanctions.
(Doc. 98.) On the same day, Edinger dila brief in opposition to Plaintiff's
motion to file his objections to his plesition and motion to add a supplemental
brief to his motion for a protective ordgbDoc. 99.) On June 10, 2016, Plaintiff
filed a reply brief arguinghat Defendant’'s counselnd another attorney had

unfairly questioned Plaintiff on the issuof the exhaustion of administrative




remedies in a May 2, 2016 depositioram unrelated case. (Doc. 100.) Relying on
the same grounds, Plaintiff also filed atrao for reconsideration of his motion for
summary judgment. (Doc. 102.) The motidresse been fully briefed and are ripe
for disposition.

Il. Leqgal Standard

Edinger moves to sanction Plaintgtirsuant to Federal Rules of Civil
Procedure 37(d) and 41(b). If a party fddsattend his own gmsition after being
served with proper notice, the court ynanpose any sanction listed in Rule
37(b)(2)(A)(1)-(vii). Fed.R. Civ. P. 37(d)(3)see alsdNashington v. Grace&33 F.
App’x 68 (3d Cir. 2013) (affming a district court order dismissing action brought
by pro seinmate where the inmate, on tvgeparate occasions, was physically
present at his depositions but refused to answer questions addressed to him). W
Imposing a sanction, the court may issuarther just orders,” including: “(1)
directing that the matters embraced ia trder or other degnated facts be taken
as established for purposes of the actias the prevailing party claims; (2)
prohibiting the disobedient party fromorting or opposing deggnated claims or
defenses, or from introducing desigedit matters in evidence; (3) striking
pleadings in whole or in p& (4) staying further preedings until the order is
obeyed; (5) dismissing the action or geeding in whole or in part; [or] (6)

rendering a default judgment against theobedient party.” Fed. R. Civ. P.
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37(b)(2)(A)(1)-(vi). The courimay also “order the disobesit party . . . to pay the
reasonable expenses, including attorndgiss, caused by the failure, unless the
failure was substantially justified oother circumstancesnake an award of
expenses unjust.” Fed. R. Civ. P. 37(b)@. In addition, Rule 41(b) allows for
the dismissal of a complaifar failure “to prosecute oromply with these rules or

a court order.”

When considering dismissal underl®®7 or 41, a court must balance
the following factors: “(1) the extent of the party’s personal responsibility; (2) the
prejudice to the adversary caused by fiidure to meet scheduling orders and
respond to discovery; (3) astory of dilatoriness; (4vhether the conduct of the
party . . . was willful or in bad faith; (8he effectiveness of sanctions other than
dismissal, which entails an analystf alternative sanctions; and (6) the
meritoriousness of the claim or defens@dulis v. State Farm Fire and Cas. Co.
747 F.2d 863, 868 (3d Cir. 198%ee also Washingtprb33 F. App’x at 71-72
(discussing the application &foulis factors in a Rule 37(d) motionBriscoe v.
Klaus, 538 F.3d 252, 258 (3d Cir. 2008) (applyiRgulis factors to a court’s
dismissal under Rule 41). When badang these factors, “no singioulisfactor is
dispositive” and “not all of thd’oulis factors need [to] be satisfied in order to
dismiss a complaint.tTn re Asbestos Prods. Liab. Litig. (No. V)18 F.3d 236,

246 (3d Cir. 2013) (first quoting/are v. Rodale Press, In@22 F.3d 218, 222 (3d




Cir. 2003); and then quotinlylindek v. Rigatti 964 F.2d 1369, 1373 (3d Cir.
1992)). Nevertheless, “a digtt court’s ability under Rule 41(b) [and Rule 37] ‘to
prevent undue delay and tchieve the orderly disgition of cases must be
weighed against the policy of law whidavors dispositiorof litigation on its
merits.” Id. (quoting Marshall v. Sielaff 492 F.2d 917, 918 (3d Cir. 1974)). A
“dismissal is a drastic sanction and shdoddreserved for thescases where there
is a clear record of delay or camacious conduct by the plaintiffPoulis 747
F.2d at 866 (quotingponnelly v. Johns-Manville Sales Carp.77 F.2d 339, 342
(3d Cir. 1982)).
[I. Discussion

In his brief in support of his matn for sanctions, Edinger submits that
the court should impose sanctions on Plaintiff under Federal Rules of Civi
Procedure 37(d) and 41(b) because: (Rirfiff's conduct wasot substantially
justified; (2) Plaintiffs conduct sulentially prejudiced Edinger; and (3)
Plaintiff's claim is not meritorious. (Doc. 93n his motion to file objections to his
deposition, Plaintiff argues thhats objection should be stained because he risked
incriminating himself and the deposition was fundamentally uhf@oc. 91.) The

court will address each partygsguments under the appropri&eulisfactor.

2 Plaintiff's motion to add a supplemental brief to his motion for a protective order requests tha
the court order his deposition to be audiovisuadigorded and limited to the sole issue of the
exhaustion of administrative redies. (Docs. 89 & 90.) These regtefor additional relief were
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A. Extent of the Party’s Personal Responsibility

First, the court finds that Plaifftibears complete personal responsibility
for his refusal to comply with Edinger'discovery requesand to answer any
guestions at his deposition. Because Plaintiff is “procegalioge. . . rather than
through counsel, he is directly responsilibr his conduct . . . , particularly his
failure to comply with the rules of discoveryWilliams v. Sullivan Civ. No. 08-
1210, 2011 WL 2119095, *@.N.J. May 20, 2011) (citations omittedlaintiff
argues that his Fifth Amendment plege should apply because “he may
incriminate hiim]self, and the deposition svanfair, and partidl.(Doc. 91, p. 1 of
5.) In order for a court to find that FiftAmendment privilegapplies, however, it
must “be evident from the implications thfe question, in the setting in which it is

asked, that a responsive answer to thestjan or an explanation of why it cannot

not included in Plaintiff's original motion faa protective order (Doc. 75), upon which the court
already issued a ruling (Doc. 78). Therefore,mRitfiis motion to add a supplemental brief to his
motion for a protective order Wbe denied as untimely.

Plaintiff's motion for reonsideration of his motion fosummary judgment argues
that Defendant’'s deliberate misconduct forfeited his exhaustion of administrative remedie
defense. (Doc. 102.) Fed. R. Civ. P. 59(e) requar@sotion to reconsider to be filed “no later
than 28 days after the entry of [final] judgmérAfter reviewing theprocedural history, the
court notes that Plaintiff’'s motion for summaundgment (Doc. 24) was tesd on the docket as a
brief in opposition to Defendant’s motion to diss Plaintiff's complaint and/or a motion for
summary judgment (Doc. 17). Plaintiff's argume in his brief in support of his motion for
summary judgment (Doc. 26), however, were eesd by the magistrate judge (Doc. 56) and
this court (Doc. 67) as a brief in opposition Defendant’s motion. In its memorandum, this
court found that disputes surroundiR¢nintiff's credibility creatd a genuine issue of material
fact. (Doc. 67, p. 3.) To the extiethat Plaintiff's motion for summary judgment was not ruled
upon, the court will now deny it bad upon the issue of Plaffis credibility. Regarding
Plaintiff’'s motion for reconsideration, the cowrill also deny it because a final judgment has not
been issued in this case.




be answered might be dangerous bec@jsaous discloste could result.'United
States v. Matthew827 F. Supp. 2d 527, 52E.D. Pa. 2004) (quotingloffman v.
United States341 U.S. 479, 486-87 (1951)). Accardito the transcript of the
aborted deposition, Plaintiff expressed hisptkasure with the lack of audiovisual
recording, and then invoked his Fifth Anaienent privilege to simple questions to
which there was no danger of self-incnmation, such as his date of birth and
whether he had prior convictis. (Doc. 93-2, pp. 3-11 @5.) Therefore, the court
finds Plaintiff’'s Fifth Amendmenbbjections to be meritless.

Regarding Plaintiff's objections to tHack of an audiovisual recorder,
Federal Rule of Civil Procedure 30(b)(3)(Allows the “party who notices the
deposition” to record the testimony by “audio, audiovisual, or stenographig
means.” Under subsection (b)(3)(B), Ptdfn “with prior notice to the deponent
and other parties,” could a designated an additidnaethod of recording the
testimony if he bore its expemsFed. R. Civ. P. 30)(8)(B). Plaintiff failed to
request an additional method of recording prior to the deposhowever, and
had no basis upon which to refuse to ipgrate in the deposition merely because it

was not audiovisually recordéd.

? Plaintiff also argues that he objected becausenad been unfairly deposed by Defendant’s
counsel and another attorney ogr thsue of the exhaustion ofrahistrative remedies on May 2,
2016. (Doc. 100.) Plaintiff failed to preserveetlbasis of this objection, however, at the
deposition. Federal Rule of Civil Procedure 30(cy@&juires that “[a]robjection at the time of
the examination . . . must be noted on tteeord. . . . [and] asted concisely in a
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Plaintiff also failed to comply withedinger’s request for production of
documents under Federal IRuof Civil Procedure 34. Nowhere in the order
denying Plaintiff's request for an ext@on of time for the production of
documents did the court state that Pl#fittad until the datef the deposition or
the date of the hearing to provide any woentation on the issue of administrative
exhaustion. (Doc. 85.) As a result, Pldintvas required to comply with Edinger’s
request for documents.

B. Prejudice to the Adversary

Second, the court finds that Plaintdfftefusal to testify at his deposition
and to respond to Edinde request for productiorof documents prejudiced
Edinger’'s defense. “[E]xhaustion of a claim iB&ensaction requires completion
of the [Bureau of Prison]'a&dministrative Remedy ProgramMay v. Cash592 F.
App’'x 67, 68 (3d Cir.2015) (first citingPorter v. Nussle534 U.S. 516, 532
(2002); then citingNyhuis v. Renc204 F.3d 65, 68, 77 n.12 (3d Cir. 2000); and
then citing 28 C.F.R. 88 542.13-542.15). To satisfy the requirements of exhaustio
“an inmate must first attempt to resolae issue informally [in the time allowed],
followed by submission of a fm to the staff member dgnated to receive such
grievances, and finally, an aggl to the Regional Directorld. (citing 28 C.F.R.

88 542.13-542.15). Here, Plaintiff's adurct prevented Edinger from gathering

nonargumentative and nonsuggestive manner.”aAgesult, the court cannot consider this
objection.
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facts necessary to determine the basBlaintiff's opposition to Edinger’s defense
and thwarted Edinger’s opportunity to inspect the originals or copies of the
allegedly submitted documents.

C. History of Dilatoriness

Third, although Plaintiff's conduct resulted in prejudice to Edinger, and
may have been a dilatory tactic, Pt#inhas not demonstrated a history of
dilatoriness. “Extensive or repeatedajeor delinquency constitutes a history of
dilatoriness, such as consistent non-oesg[s] to interrogat@es, or consistent
tardiness in complying with court ordersBriscoe 538 F.3d at 260 (quoting
Adams v. Trustees of the NBlewery Emps.’ Pension Tr. Fun29 F.3d 863, 874
(3d Cir. 1994)). One or two instances dilatory conduct, however, are
“insufficient to demonstrate ‘aistory of dilatoriness.”Briscoe 538 F.3d at 260
(citing Scarborough v. Eubank347 F.2d 871, 875 (3d ICi1984)). Under these
circumstances, Plaintiff's refusal to armwquestions and pduce the requested
documentation does not establishistory of dilatory conduct.

D. Whether the Conduct was Willful or in Bad Faith

With regard to the fourtiPoulis factor, the court must consider if
Plaintiff's conduct involves intentional and self-serving behavior, rather than
behavior that is “merely negligent or inadvertenBtiscoe 538 F.3d at 262

(citations omitted). As discussed undee first factor, Plaintiff, actinggro seand

11




relying on meritless groundsefused to answer questions at his deposition and
failed to provide Edinger with the requedtdocumentation. Aa result, the court
concludes that Plaintiff engagedwllfully self-serving behavior.

E. Effectiveness of Sanctions other than Dismissal

Fifth, Edinger requests severalnsdons such as dismissal of the
complaint, prohibiting Plaintiff from opposing the exhaustion of administrative
remedies defense presented by Edinged the payment of attorney’s fees and
costs for the deposition. Before grantiagdismissal, a court must consider
alternative sanctionsPoulis 747 F.2d at 868-69. Here, prohibiting Plaintiff from
opposing Edinger’s failure texhaust administrative remedies defense would result
in the defeat of Plaintiff's retaliation aim. In addition, because Plaintiff is
currently incarcerated and proceedingorma pauperisPlaintiff does not possess
the ability to pay any monetary sanctioBee Briscoeb38 F.3d at 263. The court,
however, may stay proceedings until the ®i#ficomplies with the order. Fed. R.
Civ. P. 37(b)(2)(A)(iv). Edinger has not articulated any reason why staying
proceedings until Plaintiff complies withdiscovery order would not serve as an
appropriate sanction. After osidering the severity of a dismissal, the policy in
favor of addressing the merité a claim, and Plaintiff'$ack of a dilatory history,
the court concludes that staying prodagd while Plaintiff complies with a

discovery order would serve as an aygprate alternativéo dismissal.
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F. Meritoriousness of the Claim

In regard to the sixth and fin&oulis factor, “[a] claim . . . will be
deemed meritorious when the allegationghe pleadings, if established at trial,
would support recovery by plaintiffPoulis 747 F.2d at 869-70. Edinger argues
that Plaintiff's claim lacks merit becaugenvas not brought witin the twenty day
period following his stabbing as requdréy 28 C.F.R. § 542.14(a). The untimely
filing, Edinger asserts, establishes Piffist failure to exhaist his administrative
remedies. However, Defendants madesimilar argument in their motion to
dismiss Plaintiff's complaint and/orraotion for summary judgment (Doc. 18, pp.
6-7 of 21), which the court rejected becaitsgeated an issue regarding Plaintiff's
credibility (Doc. 67, p. 3), allowing Plaiff’s retaliation claim to proceed (Doc.
68). The court will adhere to its priseasoning (Doc. 67, p. 3), and find that
Plaintiff's claim is meritorios. Accordingly, this factor weighs against dismissal.
See Briscoe538 F.3d at 263 (finding that plaintiff's claims had merit because they
survived a motion for summary judgmerReigle v. Riesh635 F. App’x 8, 11 (3d
Cir. 2015) (finding that some of plaintiffdaims had merit because they survived
a motion to dismiss).

V. Conclusion
After balancing thePoulis factors, this court concludes that Plaintiff,

acting pro se was personally respontbfor engaging in wiful behavior that
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prejudiced Edinger’s ability to comgrend the groundspen which Plaintiff
opposed the failure to exhaust adminisée remedies defense. In this case,
however, Plaintiff has not demonstratadhistory of dilatory conduct and he
possesses a meritorious retidia claim. Under the fifthPoulis factor, staying
proceedings until an order is satisfied as viable alternative to dismissal.
Furthermore, Plaintiff's compliance witkuch an order, when combined with a
short extension of the discovery dbiaes, would minimize or remove any
prejudice that Edinger suffered. Therefoalthough Plaintiff's actions merit the
Imposition of sanctions, they do not ni¢he dismissal of his claim.

Accordingly, the court will deny Plaintiff's mion to file objections to

his deposition, motion to add a suppletagrbrief to his motion for a protective

order, and motion for reconsideration of his motion for summary judgment, anc

will grant Edinger’'s motion for sanctionseBause dismissal is a drastic sanction,

and in light of Plaintiff's inability to pay any expenses or costs associated with the

aborted deposition, the court will order Rl to comply with Edinger’'s request
for the production of documents andstaomit to another deposition.
An appropriate order will issue.

s/SylviaH. Rambo
SYLVIA H. RAMBO
United StateDistrict Judge

Dated: June 15, 2016
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