Christ the King Manor, Inc. et al v. Burwell et al Doc. 40

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

CHRIST THE KING MANOR, INC,, :
etal., : 1:14-cv-1809
Plaintiffs, : Hon. John E. Jones llI
V.

SYLVIA M. BURWELL, etal.,

Defendants.

MEMORANDUM

February 18, 2016

Presently pending before the Cour aross motions for summary judgment
filed by the parties in the above-captiomedtter. (Docs. 29, 31). For the reasons
that follow, the Court shall grant Defendants’ motion for summary judgment and
deny Plaintiffs’ motion for summary judgment.
l. PROCEDURAL HISTORY

Plaintiffs bring this action pursuant to the Administrative
Procedure Act, (“APA”), 5 U.S.C. 8§ 708y set aside action taken by Defendants
and to preclude Defendants from further action to retroactively approve
Pennsylvania’s State Plan Amendment 08-007, (hereafter “SPA 08-007” or “the

SPA”), an amendment to Pennsylvania&etplan for administering its Medicaid
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program for the 2008-2009 fiscal yearof® 17). Plaintiffs have previously
challenged Defendants’ iral approval of SPA 08-007 ithis Court, ultimately
culminating in review by the Third Circuit i@hrist the King Manor, Inc. v. Sec’y
U.S. Dep’t of Health and Human Sefva30 F.3d 291 (3d Cir. 2013), (hereafter
“Christ the King 1), to be elaborated upon below.

Plaintiffs, a subset of the plaintiffs @hrist the King ] filed the instant
action on September 16, 2014, seeking datday and injunctive relief. (Doc. 1).
An amended complaint was filed on Decemb@&, 2014, after the Secretary issued
her reapproval of the SPA based oa spplemented record. (Doc. 17).

Defendants filed an answer to tamended complaint on January 23, 2015.
(Doc. 18). On February @015, Defendants filed the administrative record in the
instant matter. (Doc. 19, Ex. 1).

The parties filed cross motions for summary judgment on April 15, 2015.
(Docs. 29, 31). Both motions have beelyforiefed, (Docs30, 32, 34, 36, 37,

38), and are ripe for our review.
.  BACKGROUND

There are no disputed issues of matddct. The parties have agreed that
this is an APA caswhich may be resolved uptme Court’s review of the
administrative record. (Docs. 26, 27). Giveat the parties are very familiar with

the underlying factual background of this l&tgon, our summary of the facts will



be concise and will principally focus on tfaets relevant to the resolution of the
pending motions. As part of our discussairthe facts, we will also review the
federal statutes relevant to our decision.

A. Factual and Statutory Background

Plaintiffs are nonpublic nursing fdity providers participating in
Pennsylvania’s Medicaid Program. (Doc. 1¥,3-4). Defendant Sylvia Mathews
Burwell is the Secretary of the U.S. Dejpaent of Health and Human Services,
(hereafter “the Secretary” or “HHS”); that capacity, pursuaio the Medicaid
Act, she is charged with the review aaqaproval of Pennsylvania’s State Plan for
Medical Assistanceld.,  5). The Secretary also supervises Pennsylvania’s
compliance with its State Plan, includidglegation of such authority to the
Centers for Medicare and Medicaid Services (hereafter “CMHE’). Defendant
Marilyn Tavenner is the Adinistrator of CMS. Id., § 6). Defendant Francis
McCullough is the Associate Regiorairector for Region IlI/Division of
Medicaid and Children’s Health Operations of CM8.,(Y 7).

Medicaid, created under Title XIX oféhSocial Security Act, 42 U.S.C. 88
1396et seq(“Medicaid Act”), is a “cooperave federal-state program that
provides medical care to needy individuaBduglas v. Indep. Living Ctr. of S.
Cal, -- U.S. --, 132 S.Ct. 1204, 1208 (2012). As a requirement of the program,

Pennsylvania must submit a State Plan fodida Assistance (the “State Plan”) to



CMS for approval. “In order to qualify fdederal funding . . . a state plan must
comply with the requirements of the Medicaid A&Hrist the King J 730 F.3d at
297 (citing 42 U.S.C. § 1396a).

One of the principle requirementstbe Medicaid Act for a state plan is
known as the “equal access provision” of Section 30(A). 42 U.S.C. §
1396a(a)(30)(A)see Christ the King, 730 F.3d at 297 (explaining that Section
30(A) is generally known as the eqaalcess provision). Section 30(A) requires
that a state plan provide “methods and pdoces . . . to assutbat payments are
consistent with efficiency, economyjcquality of care” and are sufficient to
ensure that Medicaid beneficiariegsve adequate ags=to providers.

Pennsylvania has designateddepartment of Human Service§'DHS"),
as the state agency to creatal administer its State PleéBeed42 U.S.C. §
1396a(a)(5). As discussed extensivelyhia prior litigation, Pennsylvania pays
participating nursing falities for Medicaid-related services through the use of
what it refers to as the “case-mix ratdOHS “calculates the ‘case-mix rate’ using
a complex formula that produces an indualized per diem reimbursement rate
for each facility” based on various facto@hrist the King J 730 F.3d at 298
(citing 55 Pa.Code 8§ 1187.96).i$ltase mix rate is effége for one fiscal year,

from July 1through the following June 30.

! This agency was formerly known #e Department of Public Welfare.
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In an effort to keep rising costs down, Pennsylvania introduced a new
variable to calculating reimbursementes called the budget adjustment factor,
(“BAF”). In this context, a BAF is affaction by which each provider’'s case-mix
payment rate is multipliedhereby reducing the reimbursement rate by a certain
percentage.Christ the King ] 730 F.3d at 298. Originally designed to be a
temporary solution to managing risingst®, Pennsylvania ended up using a BAF
every year since the 2005-2006 fiscal yéarat 299.

The instant litigation concerns the BAhat was designateas SPA 08-007,
which applied to provider reimbursemeates for the state’s 2008-2009 fiscal
year? Specifically, this BAF was 0.9089Ih effect, this BAF reduced each
nursing facility’s proposeger diem rate by 9.109%a. at 301. However, even
after application of this BAF, providg@ayments would still be one percent higher
on average in fiscal year 2008-09 than they had been ingki®ps fiscal year,
“due to the continuing increaseper diem rates under the case-mix
methodology."d.

B.  Prior Court Proceedirgs Concerning SPA 08-007

As aforementioned, Plaintiffs previously challenged the Secretary’s approval
of SPA 08-007 in this Court, claimingahthe SPA violated the Medicaid Act.

Plaintiffs argued that the SPA adjusted Pennsylvania’s method for determining

2 Again, for greater detail on the BARdits approval process, please refe€hist the King |
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Medicaid reimbursement rates to @ig nursing facility providers without
considering quality of care, in violat of 42 U.S.C. 8§ 13968(80)(A), (“Section
30(A)"). This challenge ultimately culminated in review by the Third Circuit in
Christ the King 1 The Third Circuit affirmed in part and reversed in part this
Court’s decision. Relevant to the instamttter, the Third Circuit reversed our
grant of summary judgment to the Federal Defend&ttsst the King ] 730 F.3d
at 321. The panel found thidte administrative record fuge the Secretary lacked
sufficient evidence that Pennsylvania ltatisidered the impact of SPA 08-007 on
guality of care or adequate access, Whi@s a required consideration by the
Secretary under Section 30(A); consedlyethe panel held that it could not
“discern from the record a reasoned b&sighe agency’s decision,” and thus the
Secretary’s approval of SPA 08-007 walsimary and capricious under the APA.
Id. at 314° The panel further stated that in so holding,
[it does] not imply that the paymenPennsylvania made to providers
during the 2008-09 fiscal year werefact inconsistent with any of
Section 30(A)’s requirements. Itpossible that the state was able to
adjust the per diem rates by nipercent while maintaining quality
care and ensuring adequatess to providers. But it is also possible
that the state’s nine percent adjusnt threatened to harm care to
Medicaid recipients in ways that previous, small adjustments had not.
The problem here is that, at leastfapas the record shows, HHS did

not actually determine which scenatieconfronted, and thus we are
obligated to set its approval decision aside.

% We will review the Third Circuit’s opinion and mandatedhrist the King Imore
comprehensively in the Discuesisection of our Memorandum.
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Id. After this comment, the Third Circuiricluded a footnote, the substance of
which has ultimately led to this round didgiation pending before the Court. In this
footnote, the circuit court stated:

That does not mean that Plaintiffdl necessarily be entitled to a rate

recalculation, and we in no way suggest that they should have been

paid in accordance with the preusly approved state plan, which did

not involve the use of any BAF ftlne 2008-09 fiscal year. When, as

here, ‘the record before theaawy does not support the agency

action,” the agency may be affed an opportunity ‘for additional

investigation or explanation,” upon which the agency could lawfully

base its action.
Id. at n.25 (citing~la. Power & Light Co. v. Loriopd70 U.S. 729, 744 (1985)).

In Christ the King s Conclusion, the Third Cirguheld that it reversed our
grant of summary judgment to the Fed&yafendants and th#twould “remand
the case with instructions &mter a declaratory judgmentfavor of Plaintiffs on
their claim that HHS’s approval of SRF8-007 was arbitrary and capricious under
the APA.” 730 F.3d at 321. We also note text of the Third Circuit's mandate.
It simply orders this Court to enter acthratory judgment for Plaintiffs, “all in
accordance with the opinion ofishCourt.” (Doc. 32, Ex. 3).

Following the Third Circuit's decisionthe parties disputed before this

Court the import of the Third Circuit’s mdate in terms of whether it allowed for

* The Third Circuit refers to its mandate as atitied judgment,” but the parties refer to it as a
mandate. For the purpose of consistencyywileefer to it as a mandate, as well.

> Plaintiffs initially filed a petition for a reheiag before the Third Circuit; however the petition
concerned aspects of the panel’s decisia@hrist the King Ithat do not bear on the present
issue of whether the Third Circuit’s opinipermitted the agency to engage in further
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the Secretary to conduct further adminigt&aproceedings with regard to SPA 08-
007. Counsel for both sides filed proposeders and letters with their own
arguments. The defendants requestedttiCourt enter a judgment expressly
remanding for further administrative proceedirfgse Christ the King Docs. 112,
113. Plaintiffs, on the other hand, argued tha Court lacked authority to remand
based on its reading of the Third Circuit'eindate, and instead asked this Court to
enter an order entering judgment in favbplaintiffs on their request for
declaratory relief on their claim that K6 approval of SPA 08-007 was arbitrary
and capricious under the APHAL., Doc. 111.

In an earnest, albeit clearly unsuccesafttémpt to avoid a further potential
appellate issue, this Court declinecetder either side’s proposed orders, and
instead entered an Order on Decen#ier2013 stating only that “[jJudgment is
entered in favor of Plaintiffs on theirasin that the Department of Health and
Human Service’s approval of SPA 087 was arbitrary and capricious$d’, Doc.
114. However, our Order included the following footnote:

Following the issuance of the Thi€lrcuit's mandate, we tasked the

parties to meet and confer and pdw®/us with a joint proposed order

to be issued post-mandate. Unfortiehathe parties were unable to

agree, and provided us with lettarefs reflecting their disparate

views on the Third Circuit’'s mandate. Thus, we find the most prudent
course to be to adopt the prediaeguage articulated by the Third

investigation and review of 3P08-007 with regard to compliae with Section 30(A). The
panel denied their petition for a rehearing. (Doc. 32, Exs. 2,3).

8



Circuit in its mandate rather thatieampt to parse the parties’ varied
positions and risk committing an error.

C. The Secretary’s Review of Supg@mented Administrative Record

On May 30, 2014, Defendant McCullgl, on behalf of CMS, wrote to
Beverly Mackereth at Pennsylvania’s DHS, notifying biethe past litigation over
SPA 08-007 and requesting that Pennsylvania submit “information or analysis
providing evidence of the effect on qualdf/care of the rates set out in SPA 08-
007 on the quality of care for residemisnonpublic nursindacilities.” (Admin.
Rec., p. 475).

Pennsylvania submitted its respooseAugust 6, 2014AR, pp. 007-013).
The response provided a detailed outlinb@iv the administrative record would
show that the SPA was consistent witlalify of care and ademte access to care,
in addition to the other req@ments under Section 30(A).

The data submitted by Pennsylvamieluded CMS’s own Quality Measure
(QM) scores, showing that, from 2006 to 2010 (which includes the relevant 2008-
2009 BAF time period), Pennsylvania “[sasijbstantial improvement in 10 of the
12 QMs commonly reported for each year .”.(AR, pp. 011, 218-219). The data
also showed that the number of substdaatl complaints against nursing facilities
in Pennsylvania had overall declinedrfr@008 to 2010: to wit, in 2008, there

were 668 substantiated complaints; @09, there were 580; and in 2010, there
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were 605 substantiated complaints. (4R220). Additionally, Pennsylvania cited
to American Health Care Associationtsgacs demonstrating that the percentage
of nursing facilities in the state witlsubstandard Quality of Care” and
“Immediate Jeopardy” citains was consistently wddelow the national average
and consistent with neighboring states. (AR, pp. 011, 216-17).

With regard to access to care, Penvayia provided data showing that there
had not been a decline in nursing facilitytpapation, and in fact noted that in FY
2008-2009 the “vast majority” (more th&8 percent) of licensed nursing facilities
in the state were enrolled in the stitedicaid (or Medical Assistance) program.
The state also pointed to data shagvihat the Medical Assistance-certified
nursing facility beds at the enrolled prostd accounted for over 95 percent of all
licensed nursing facility beds indlstate. (AR, pp. 011-12, 225).

Plaintiffs do not challenge the accuraxfyany of this data, or that it would
tend to show that the BAF for FYE JuB@, 2009 had no adverse impact on quality
of care or access to care.€lihmain contention with rega to the merits of the
Secretary’s reapproval of SPA 08-007hat it was impermissible under the law to
use “post-hoc” data to decide whetheraapprove the SPA; in other words, they
argue that the SPA process is prospectind thus the Secretary’s use of data

accumulated after the implementation & BAF for that fiscal year to decide
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whether the SPA met the requirements urkxtion 30(A) was an impermissible
construction of the statute’s requirtents. (Doc. 30, pp. 29-30).

CMS informed Pennsylvania on@ember 26, 2014 that its submission
“supports Pennsylvania’s assertions thakeas to care and qualiby care were not
adversely affected” by SPA 08-007. (A|R,005). On December 12, 2014, CMS
issued another letter to PennsylvanidHar explaining its rationale for its
conclusion in the September 26, 2014 lettat the SPA was consistent with
Section 30(A). (AR, pp. 00003). CMS explained how it had reviewed the data
cited above to ascertain whethee tiew BAF containgtin SPA 08-007 was
consistent with the quality of care anatass to care requirements. Among other
findings, it noted that CMS’s “own Qlity Measure scoremeveal that from 2006
to 2010, Pennsylvania has seen sultsthimprovement in ten out of twelve
[quality measures] commonteported each year.” CMconcluded that these
guality indicators for the state’s skilled surg facilities “remain consistent with
national averages and with periods ptmthe rate year in SPA 08-007 and
subsequent to the rate y@aSPA 08-007.” (AR, p. 002).

Based on these findings, the Secretgproved SPA 08-007, effective July

1, 2008. (AR, p. 003).
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[ll.  STANDARD OF REVIEW

Summary judgment is appropriate if the moving party establishes “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.”#b. R.Civ. P.56(a). A dispute is “genuine” only if there is a
sufficient evidentiary basis for a reasorajulry to find for the non-moving party,
and a fact is “material” only if it mighaffect the outcome of the action under the
governing law.SeeSovereign Bank v. BJ's Wholesale Club, 1683 F.3d 162,
172 (3d Cir. 2008) (citind\ndersorv. Liberty Lobby, InG.477 U.S. 242, 248
(1986)). A court should view the facts in the light most favorable to the non-
moving party, drawing all reasonabldéarences therefrom, and should not
evaluate credibility oweigh the evidenceSee Guidotti v. Legal Helpers Debt
Resolution, L.L.GC.716 F.3d 764, 7723¢ Cir. 2013) (citindReeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150 (2000)).

“Summary judgment is an approprigecedure for resolving a challenge to
a federal agency's administrativecgon when review is based upon the
administrative record.Virginia, Dept. of Medical 8sistance Services v. Johnson
609 F.Supp.2d 1, 6 (D.D.C. 2009) (internghitons). This type of case may be

resolved on cross-motiorfisr summary judgmentd.
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IV. DISCUSSION

Section 706 of the APA provides the stard for the Court’s review of the
agency actionCBS Corp. v. FC(663 F.3d 122, 137 (3d Cir. 2011). It requires a
reviewing court to “hold unlawful anget aside agency action, findings, and
conclusions” that are “arbitrary, capricioas, abuse of discretion, or otherwise not
in accordance with the law.” This asrestricted standard of revie@hrist the King
I, 730 F.3d at 305. Under this standafdeview, the Court must determine
whether the agency, here, HH8xamine[d] the relevardata and articulate[d] a
satisfactory explanation for its action,” kbt Court must “not . . . substitute [our
own] judgment for that of the agencyd. (internal citations omitted). Courts find
an agency action to be #rlary and capricious where:

the agency has relied on factors whicongress has not intended it to

consider, entirely failed to congdan important aspect of the

problem, offered an explanation fits decision that runs counter to

the evidence before the agency, osasmplausible that it could not

be ascribed to a difference in vi@wvthe product odgency expertise.
Motor Vehicle Mfrs. Ass’n of U.S. 8tate Farm Mut. Auto. Ins. Gel63 U.S. 29,
43 (1983).

In their motion, Plaintiffs advae two main arguments challenging the
Secretary’s reapproval of SPA 08-007%sEithey argue that the Secretary’s

reopening and approval proceedingseMearred because neither the Third

Circuit’s decision inChrist the King Inor this Court’s finaJudgment authorized a
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remand for further agency proceedings wébard to the SPA. Second, as alluded
to earlier in our Memorandum, Plaintifsgue that the Secretary’s reapproval of
the SPA was based on an impermissilolestruction of the statute’s requirements,
in that HHS relied on “post-hoc” data topport its determinatin that the SPA met
the requirements of Section 30(A).

Defendants argue that Plaintitise incorrect in their reading Ghrist the
King I, and that the Third Circuit expregsliscussed and authorized further
agency proceedings. Their position is tthegt Third Circuit’s opinion not only left
open the possibility of further agency procegd but in fact required this Court to
enter a judgment providing for a renthfor further agency proceedings.
Defendants also assert that generalgaoles of administrative law required a
remand. With regard to the Plaintifishallenge of the Secretary’s reapproval
decision on the merits based on her usgpos$t-hoc” data, Defendants first posit
that this argument is waived becaiaintiffs’ Amended Complaint does not
challenge the reapproval on the merits. If the Court does not find Plaintiffs’ merits
argument to be waived, Defeants argue that the Seemgtreasonably interpreted
Title XIX to not forecloseher consideration of all farmation, including “post-

hoc” data, submitted by Pennsylvamn support of SPA 08-007.
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A. Whether the Secretary’s Rapproval Proceedings were
Inconsistent with the Third Circuit’'s Decision in Christ the King |
or this Court’s Final Judgment

Upon a comprehensive review of thar@hCircuit's opinion and mandate in
Christ the King ] we find that the panel did notrexlose and in fact expected and
authorized further agency proceedings wéfard to SPA 08-007, even if the text
of the mandate did not explicitlyfexence a remand for this purpose.

We begin with the text of the Third ICuit's mandate. It simply orders this
Court to enter a declaratory judgment for Plaintiffs, “all in accordance with the
opinion of this Court.” (Doc. 32, Ex. 3ndeed, the mandate does not expressly
address further agency proceedings. Howethe mandate’sial clause, “all in
accordance with the opinion of this Cuicannot be read as superfluous. The
mandate, as our final Ordexflects, effectively incqoorated by reference the
panel’s opinion irChrist the King I After all, it stands to reason that the panel
would not have written sudh detailed and compreigve opinion had it not
intended or expected the parties to takentirety under advisement when moving
forward with this SPA as vlleas others in the futur&ee Kilbarr Corp. v. Bus. Sys.
Inc., B.V, 990 F.2d 83, 87-88 (3d Cir. 1993) (tAal court must implement both

the letter and spirit of the mandatekitey into account the appellate court’s

opinion and the circumstances it embraces.”)
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The opinion inChrist the King Iclearly anticipates further agency
proceedings; at the very least, it doesfoatclose them. Cohading its discussion
of Section 30(A) and its holding thte Secretary’s approval of the SPA was
arbitrary and capricious, the panel explicitly stated that they did not seek to imply
that the payments Pennsylvania madprtwviders under the SPA for the 2008-09
fiscal year were in fact sufficient to maintain qualitpf care or adequate access
to providersChrist the King ] 730 F.3d at 314. In other words, with its opinion,
the panel did not pass judgment on theita@f the BAF and whether or not it
could meet the requirements of Sectfi{A). The panel only held that based on
the record before HHS, HHS was not ataleliscern whether the payment rates
under SPA 08-007 were consistevith quality of care lad adequate access; thus,
the panel was obligated to seide the Secretary’s approval.

Immediately following its holding that was obligated to set aside the
approval, the panel underscored the litiotas of its holding in a footnote which
we excerpted above, statititat the holding “[did] not mean that Plaintiffs will
necessarily be entitled to a rate recalculation, anthwe waysuggest that they
should have been paid in accordance wighgreviously approved state plan . . .”
Id. at n.25 (emphasis added). This is q@meeful language, logically included as
a signal to the parties that the analy"iSPA 08-007 hadot concluded. The

Third Circuit, in our view, clearly telegphed to Pennsylvania and the Plaintiffs
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that the battle over this payment rateswat over, and moreover, that the panel
was not seeking to bless or condemngagment rate. Indeed, the panel further
reasoned that:

When,as here “the record before thegency does not support the

agency action,” the agency may dféorded an opportunity “for

additional investigation or explation,” upon which the agency could

lawfully base its action.

Id. (emphasis added) (quotifida. Power & Light Co,.470 U.S. at 744). With this
statement, the panel exptlg licenses further agengyoceedings. Indeed, if the
panel did not intend for there to be aand for further agency proceedings, this
footnote would be but a gratuitous tedas HHS. Appropriately deferential to
agency actions in thisoatext, the panel clearlytended HHS to have a second
bite at the apple in reviewing SPA 08-00ui ordered that it be accomplished with
all appropriate consetations under Section 30(A) in mind.

Moreover, in their appeal plaintiffs fDhrist the King lexpressly sought to
have the Third Circuit preclude remandt the panel’s opinion appears to have
considered this request and rejected it. Plaintiffs argued in their appellant brief that
“the Secretary’s approval cannot be cuom remand,” and that the court should
“preclude all Defendants fro any further application of SPA 07-007 [sic] to
determine Plaintiffs payment rates” diugclare that the only approved State Plan

applicable to the [2008-09] fiscal periodtie one in place prior to July 1, 2008,

which did not provide for the applitan of a BAF after June 30, 2008Clfrist
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the King | Appellants’ Br. at 39, 65). In respat this argument against remand,
the defendants argued that “. . . if trec&tary’s determinations were in some
respect inadequate, the proper remedy utideAPA would be to remand this case
to CMS for further proceedings.ld, Br. for Federal Defedants-Appellees at 33
n.14) (citingFla. Power & Light 470 U.S. at 744).

With footnote 25 irChrist the King ] then, the panel appears to have
addressed this argument regardingappropriateness of remand, and found in
favor of the Defendants, even going so fataasite to exactly the same case as
Defendants for the propositionla. Power & Light 470 U.S. at 744.

The panel elsewhere in its opinicanfirmed it intended its mandate to
include a remand for further agency wi In explaining why the case was not
moot, considering the litigation concerrnedeimbursement rate period from years
earlier, the panel noted: “This appeabydes an opportunity for them to obtain
some measure of relief, since, if theeagy's action was arbitrary or capricious
under the APA, we must set that action asadd require the agency to conform its
action to federal law.Christ the King | 730 F.3d at 304 n.18. To support this
statement, the panel then quoted fiela Power & Light 470 U.S. at 744 “[i]f
the record before the aggndoes not support the agency action, . . . the proper

course, except in rare circumstances$o isemand to the agency for additional
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investigation or explanationld. Had this case presented “rare circumstances,” we
safely assume the panebuld have said as much.

While admittedly an explicit order eémand in the panel’s mandate would
have been preferable foretiparties and this Court, there is only one reasonable
interpretation of the panel’s opinion: thaintended its opinion to authorize further
agency review of the SPA. Fas to find that the panel did not authorize a remand
would be at best excessively formabsid at worst expose us to committing a
reversible error.

This Court’s final Order did not foremde further agency proceedings, either.
Given that we asked the parties to providewith a joint proposed order to be
iIssued post-mandate, and thieg parties continued toggiute what the language of
that proposed order should be and failedame to an agreement, we decided to
“adopt the precise language articulated &/ Third Circuit in its mandate rather
than attempt to parse the parties’ edrpositions and risk committing an error.”
Christ the King J Doc. 114. And as aforestatede Third Circuit's mandate
expressly stated that it was remandingdage to us “for entry of declaratory
judgment for Plaintiffsall in accordance with the opinion of this CotrDoc. 32,
Ex. 3) (emphasis added). To put it perhayastfully but accurately, our final order

incorporated by reference the Third Cittsimandate, which itself incorporated its
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opinion inChrist the King I In other words, as Defendardargue, this Court’s final
Order is best understood as an implicit remahd.
We candidly admit that our final @er entering judgment in favor of

Plaintiffs intentionally avoided further clarifying the remand issue, thus bringing us
to this point. We had hoped, perhaps applying false judicial optimism, that the
parties would come to an agreement grath forward, given the important public
interest at stake in the provision of jtyahealth care services. Nonetheless, we
today find that the clear import of the Tdhi€ircuit’s decision, even if its mandate

was not explicit on this issue, was to allthe Secretary to engage in additional

® Given that we have clarified that both therd@Circuit's mandate and our final Order allowed
for further agency review proceedings of tBPA, Plaintiffs’ discussion of estoppel and
preclusion in their brief opposing the Defendantstion is now irrelevat, as the argument
turns on an assumption that there was no reraaddhus Defendants’ reapproval proceedings
were “barred.” Relatedly, werfd Plaintiffs’ argument based dfew York v. Shalala19 F.3d
175 (2d Cir. 1997), to be difficult to folloviput to the extent Plaintiffs citdew Yorkfor their
position that preclusion and estoppel atewant to our disposition in the mattib judice

(Doc. 34, p. 17), we find the discussiortlvdt case similarly irrelevant.

” Additionally, since we have imereted both the appellate deoisiand our final Order to allow
for a remand, we need not wade too deeply into Plaintiffs’ argumemt2HaiS.C. § 1316(a)(4)
does not provide Defendant with authorityéopen administrative proceedings. (Doc. 30, p.
27). Plaintiffs’ argument appearshimge on the false assumption tkdtrist the King Idid not
authorize further agency proceedings.

To the extent that Plaiffils’ unclear argument stands fibre proposition that Defendants
have no authority to revive proceedings unle$8%5(a)(4) authorizes it, &htiffs have already
conceded that courts have inherent authdotorder a remand in APA cases. (Doc. 30, pp. 23,
28) (citingUnited States v. Jone336 U.S. 641, 672 (1949)). Foetr, 8 1316(a) is simply not
directly applicable to the instant matter, in thgtits terms it applies only to the situation where
a state is dissatisfied with the Secretary’slfdetermination regarding a state plan and seeks
court review; this statute authoes direct appellate review sdfich a determination. Plaintiffs
cite to no authority for the brdgroposition that agencies caneonhduct further investigations
pursuant to a court remand unless done so potsa 8§ 1316(a). Lastly, the panel itselfdhrist
the King Icited to 8 1316 as support for its dearsio allow a remand for the Secretary the
opportunity for “additional inveagyation or explanation.” 738.3d at 314 n.25 (internal citation
omitted).
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investigation and review of SPA 08-000nsistent with its guidance on what was
required under Section 30(A). This haldiis also in line with fundamental
principles of administrative lavbee Fla. Power & Lightd70 U.S. at 743-44 (“If
the record before the agendges not support the agency action, if the agency has
not considered all relevant factors. the proper course, except in rare
circumstances, it to remand to the agefor additional investigation or
explanation.”)

We note that both parties extensively argue et York v. Shalala
supports its own position in the instanatter. However, we do not find the case
particularly persuasive one way oethther in aid of our disposition. New York
the Second Circuit consideredhether its earlier decision Pinnacle Nursing
Home v. Axelrod928 F.2d 1306 (2d Cir. 1991), in wh the court declared a state
plan amendment which the Secrethag approved to be “null and void,”
permitted the state to seek reapprovahefamendment. The court heldNew
Yorkthat thePinnacleopinion and decision did allow the state to attempt to gain
reapproval of the state plan amendment by submitting supplemental findings and
assurancedNew York119 F.3d at 180.

Counter to what Defendants argues 8econd Circuit’s prior judgment in
Pinnaclemuch more explicitly atered further agency reaw. We also do not find,

as Plaintiffs urge, (Doc. 17, 1 52), thla¢ Secretary in the stant matter is bound
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by her previous position iNew Yorkthat she could not engage in reapproval
proceedings once a court fouadtate plan amendment to be “null and void.” It is
clear that the Secretary’s positionsMzased on the specific language of the
opinion and mandate iRinnacle rather than a broader pronouncement of an HHS
position on reapproval proceedings state plan amendments.

New Yorkis persuasive only to the extehat in deciding whether the panel
in Pinnacleauthorized the state to submit supplemental findings and seek
reapproval by the Secretary, it looked anty to the panel’'s mandate but instead
engaged in “an examination of the entire opinion and its resolution of the
substantive claims . . ., limately finding that the pahée][ft] the door open for
New York to revive [the state plan amendmeni].”at 180. Our approach in
resolving the remand issue in the instaratter by reviewing the Third Circuit’s
entire opinion inChrist the King ] then, is in line with the Second Circuit’s
approach ilNew York

B.  Whether the Reapproval ofSPA 08-007 was Consistent with
Section30(A)

Plaintiffs argue that even if th@ourt finds that the prior proceedings
allowed for further agency veew and reapproval of SPA 08-007, the Secretary in
her reapproval proceedings impermisgibbnsidered “post-hoc” data—that is,
data on the actual effects of SPA 08-08% ppposed to predictive data normally

considered by the Secretary on the likeffiects of a state plan amendment.

22



Plaintiffs contend that the Secretaryemapproval of the SPA, based on this data,
was based on an impesgible construction of 42 U.S.C. § 1396a(30)(A).
Defendants respond that the Secretaasonably interpretefitle XIX not to
foreclose her consideration of alfanmation submitted by Pennsylvania in
support of SPA 08-007, inclutlj the so-called post-hoc d&taPlaintiffs do not
dispute that the conclusion to be drawonifrthe data in question is that SPA 08-
007 had no observable adverse immarctjuality of care or access to care.

As aforestated, Section 30(A)ares that a state plan provide:

methods and procedures. to assure that panents are consistent

with efficiency, economy, and qualitf care and are sufficient to

enlist enough providers so thateand services are available under

the plan at least to the extent teath care and services are available

to the general population the geographic area . . .

Our review of the Secretary’s integtation of Section 30(A) is governed by
the two-step framework i€hevron, U.S.A., Inc. v. Naal Res. Def. Council, Inc.

467 U.S. 837 (1984)At step one, the court deteines “whether Congress has

directly spoken to the precise question at issGagvron 467 U.S. at 842. If

8 Defendants also argue that Plaintiffs waived #rgument with regard to post-hoc data because
their Amended Complaint does not challengeSkeretary’s reapproval decision on the merits.
However, we do not find Plaintiffs to have med their argument. In this type of APA case
where there are no facts in dispute and the sadetermined on cross motions for summary
judgment, there is no prejudice to the DefendantBlaintiffs’ failure to raise an argument in
their pleadingsSee Cedars-Sinai Medical Center v. Shalalar F.3d 1126, 1129 (9th Cir.
1999);see also Novosteel SA v. U.S. Bethlehem Steel, @8¢pF.3d 1261, 1274 (Fed. Cir.
2002) (“[A] party does not waive an argument lthge what appears its pleading; a party
waives arguments based on whppears in its brief.”)

® The Third Circuit held irChrist the King Ithat theChevronframework does apply to SPA
approvals by HHS. 730 F.3d at 307.
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Congressional intent is clear, our analysisis here, as courts as well as the
agency in question “must give effectttee unambiguously expressed intent of
Congress.'Id. at 843. If the court makes a detenation that Congress has not
“directly addressed the precise guestion,that the statute is “silent or ambiguous
with respect to the specific issue,” thidae court proceeds to step two of the
framework, in which it must decide “wheththe agency’s answer is based on a
permissible construction of the statutil’ The Supreme Court has “long
recognized that considerable weight should be accorded to an executive
department’s construction of a statutory scheme it is entrusted to administer, and
the principle of deference to agency interpretatiolts.at 844.

From this Court’s perspective, W@ not believe there could be any
colorable argument that “Congress has directly spoken to the precise question at
issue.” As Defendants cortgcnote, Section 30(A) is a broadly written statute.
The Supreme Court idlrmstrong v. Exceptional Child Ctr., Indas recently
underscored just how unspecific Section 306AN terms of what is required of a
state plan and how the agency mustelis whether a state plan has met those
requirements. 135 S. Ct. 1378, 1385 (201rb)ts opinion, the Supreme Court
noted, “[i]t is difficult to imagine a requirement broader and less specific than §
30(A)’'s mandate that state plans providepayments that are ‘consistent with

efficiency, economy, and quality of care . Id” In fact, the Supreme Court goes
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so far as to call Section 30(A)’s texutlicially unadministrable 1d. (emphasis
added):’ This precedent alone strongly cams this Court against finding
impermissible the Secretary’s interpretation of Section 30(A) to allow for
consideration of post-hoc data in ding whether to reapprove the SPA.

Thus, the post-hoc data questiomasolved at step two of ti@&hevron
analysis: whether the Secretary’s intetatien of Section 30(A) to allow for the
consideration of post-hoc data, or as$eeretary calls it, “the most accurate and
current” data, is a “permissible” constructiohthe statute. We underscore that we
have a very limited role: the reviewg court “may not substitute its own
construction of a statutory provisiorrfa reasonable interpretation made by the
administrator of an agencyChevron 467 U.S. at 844. Fully cognizant of our
limited standard of review, wihus hold that the Secretary’s determination to use
the most current data available tao hpon remand to examine whether SPA 08-
007 did in fact comply with Section @9)’s requirements was a permissible and
reasonable interpretation of this statute. In doing so we decline to adopt the
unreasonable and artificial construct that comprises Plaintiffs’ view of how the

Secretary should conduct this review.

19 justice Breyer agreed in his concurrencarigtess decided to vest broad discretion in the
agency to interpret and to enforce 8§ 30(Ag."at 1390 (Breyer, J., concurring). Moreover, the
Supreme Court’s dicta regarding hperilous it is for judges tadminister thistatute finds no
better exemplar than the casé judice
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The Third Circuit has consider&kction 30(A)’s requirements in two
previous cases, which notably predatenstrong In Rite Aid of Pa., Inc. v.
Houstoun the circuit court held that the statute requires only “substantive
compliance” with the four szified factors (efficiengyeconomy, quality of care,
and adequate access), butibes not impose any partiar method or process for
gettingto that result.” 171 F.3d 842, 851 (3d Cif99) (emphasis in original). In
Pa. Pharmacists Ass’'n v. Houstquhe circuit court interpreted Section 30(A)
again, and held that the statute doesgnant Medicaid providers a cause of action
under 42 U.S.C. § 1983. 283 F.38l1,534-35 (3d Cir. 2002).

Plaintiffs argue that language from tR#&e Aidopinion binds our decision
here. Specifically, they argue that the Bh@ircuit in that decision “rejected the
Seventh Circuit's acceptance of post-ldata” in addressing what is required
under Section 30(A). (Doc. 37, p3). Plaintiffs cite tdRite Aids statement that “a
state may not act arbitrarily and capricilgtisn setting payment rates “by offering
a certain price, and seeing what respongesult that price brings forth . .Id. at
851. However, the panel thetarified, “section 30(Aoes nogovern the process
by which [a state] sets its prices. other doctrines do . . .1d. at 852 (emphasis
added). Thus, a full reading Bite Aiddoes not support reading a prohibition on
post-hoc data into Section 30(A) in terofavhat the Secretary is permitted to

review during the approval process.
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Furthermore, the main thrust of thhird Circuit’s opinion was its emphasis
that Section 30(A) requires the state toHiage a certain result.” The Third Circuit
repeated itself on this point at least thtie@es in just one section of its opinidd.
at 851-852. If anything theRite Aidprovides support for Defendants’ position
that it can consider data pertaininghe actual consequences of the SPA after
remand. There is no dispute in the instaatter that the state has achieved the
required results under Section 30(A). If dngig, limiting the type of data the state
or the Secretary is permitted to considethie approval process could be viewed as
reading a “procedural” requirement into Section 30(A), witdle Aidheld to be
an incorrect interpretation of the statute.

In any event, the Third Circuit itself has stated that its interpretations of
Section 30(A) do not control, and that under@mevronstandard, “if HHS
applied a different but notleeless permissible interpretation of Section 30(A),
then we must defer to that interpretatiexen if it conflicts with our precedent.”
Christ the King ] 730 F.3d at 308. Again, the opva question is whether HHS'’s
reapproval of SPA 08-007 is based on mpssible construction of Section 30(A).

“To answer that question, we stwconsider the basis HHS had for
concluding that Section 30(A) is satisfjedhich requires we examine the record it
had before it” during th&PA reapproval procedsl. at 309. Here, the basis for

HHS'’s reapproval was the supplementadbdaom Pennsylvania. As aforestated,
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the data submitted by Pennsylvania includes CMS’s own Quality Measure (QM)
scores, showing that, from 2006 to 201Mi@h includes the relevant 2008-2009
BAF time period), Pennsylvaa “[saw] substantial improvement in 10 of the 12
QMs commonly reported for each year. .”. (AR, pp. 011, 218-219). Also,
Pennsylvania cited to American Healthr€#&ssociation statistics demonstrating
that the percentage of nursing facilitieghe state with “Substandard Quality of
Care” and “Immediate Jeopardgitations was consistdy well below the national
average and consistent with neighibg states. (AR, pp. 011, 216-17).
Pennsylvania also submitted additionatiedaith regard to access to care.

Again, Plaintiffs do not dispute éhconclusions drawn by HHS from this
supplemented data that the SPA did noseaan adverse impact on quality of care
or access to care. They argue that theidenstion of this datavas impermissible.
However, we find the Secretary’s decistorconsider the most relevant, current
information available to her in decidj whether the SPA complied with Section
309(A) to have been a reasonable deaisPennsylvania no longer presents to
HHS an “unsupported assertion thataksn meets Section 30(A)’s requirements,
without any accompanying explanation or evidenGtist the King J 730 F.3d at
312. It now has the mostlesant data possible to titess its assertion—data on

the actual effects of the SPA on qualitycafe and access to care. “[I]n order for

1 To review our full summary of the supplemehtecord, please refes pages 9-10 of our
Memorandum.
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HHS to deny approval on Section 30(Apbgnds, a plan must fail to fulfill its
conditions.”Christ the King 730 F.3d at 313. We simply cannot conclude that
HHS was unreasonable in finding the StBAneet Section 30(A)’s conditions,
based on the supplemented record.

Plaintiffs additionally argue that ti&ecretary’s review gbost-hoc data was
impermissible because Congress and gw&ary herself have established time
limits for the approval of state plan antenents, and that the approval process was
not intended to “string out” over a period of six years. While that argument is
facially compelling, in practical fadhe only reason the Secretary had the
opportunity to review the post-hoc datas because of the multiple rounds of
litigation over SPA 08-007after the Secretary’s initial approval which occurred in
2008. The statutes and regulations cited byn&fés in support of their time limits
argument, 42 U.S.C. § 1316 and 42 C.BR47.256(b), simply do not apply to a
case with the procedural posture suckhasone we have: reaiv of a reapproval
of an SPA following court decisions pettimg such a review by the Secretary.
Christ the King Ipermitted the Secraty an additional opportunity to reconsider
the SPA; presumably, if the Secretary weoe permitted by statute to engage in
further review aftea court order, the@hrist the King lwould not have allowed an

additional review period.

29



We further note that it appears to be established agency practice for the
Secretary to review additional infortm@n submitted by a state regarding a plan
amendment multiple years after theeardment’s submission to the agensge
Douglas 132 S.Ct. at 1208-09 (CMS approved in 2011 the state’s plan
amendments submitted in 2008). Plaintiffs do not address this contention made by
Defendants. We acknowledge that it is leac whether it is established agency
practice to consider post-hoc data; howewar can easily spatate that it is
unlikely the agency has often found itseltle posture it finds itself in the instant
matter.

In the specific context of the mattub judice our conclusion that the
Secretary’s review of post-hoc datadietermine whether the SPA complied with
Section 30(A) was a permissible constractof the statute is eminently logical
and reasonable. Consider, as Defendagisearan alternative situation where this
Court ordered the agency to engage mthier review of the SPA, and the agency
received data from Pennsylvania showing that implementation of the SPA had in
fact resulted in adverse consequences ofitgud care and access to care. In that
scenario, we highly doubt Plaintiffs woubg before the Court suggesting that the
Secretary should callously ignore such dataeffect, Plainfifs ask the Court to
rule that the Secretary on remand shddde reviewed only the data that would

have been available to her during thiéahreview proceedings, and ignore the
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more recent data bearing on the actuaaff of the SPA, even though she had this
data at her fingertips. This is a practiadburdity, and as aforestated an illogical
construct. To find the Secretary’s consaten of more recent data impermissible
would be a foray into judicial abstraction. Especially considering the Supreme
Court’s pointed commentary that Section®0is “judicially unadministrable,” we
can easily choose not to err on thaéesof judicial abstraction.

Plaintiffs argue that, as a policy n&ttthis decision renders the state plan
amendment initial review process a chaad@e disagree. HHS has no discernible
incentive to engage in years upon years of litigation over its approval or
disapproval of an SPA for a specific fisgaar. It likewise has no motivation to
rubber stamp an amendmeand wait for supplementdata following a court
remand to decide an amendment in taohplied with the statute. Additionally,
HHS must still comply with the other regitilons involved with the SPA review
process.

Accordingly, because we find pesible the Secretary’s construction of
Section 30(A) to not preclude the usepobt-hoc data, or data bearing on the
actual results of SPA 08-007, in decidingether the statutory requirements were
met, we find the Secretary’s reapproval lohse this data to not be arbitrary or
capricious. As aforestated, the undisputedclusion to be drawn from this

additional data was that SFO8-007 was consistent witjuality of care and access
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to care. In line with the Third Ciuit’s guidance, HHS has now “actually
determine[d] which scenario it confrontadsofar as it has determined, based on
the supplemented data, that the paytsiém providers under SPA 08-007 were
consistent with Section 30(A)’s requiremergee Christ the King 730 F.3d at
314.

V. CONCLUSION

Sadly, we are confident that our d&on will not end this morass of a case.
It has compelled us to decipher a stathtd the Supreme Court has editorialized
as problematical, suffer a reversal by therd ICircuit, interpret a less than clear
circuit mandate, and finallyegotiate this case sevktimes through admittedly
uncharted waters. We have done our best,cnfess relief that for now at least,
we may pass this cup to other juridtée hope fervently never to see it again.

For the reasons hereinabove set forth, the Court shall grant the Defendants’
motion for summary judgment and deny the Plaintiffs’ motion for summary

judgment. Judgment shall be emi in favor of Defendants.

An appropriate Order shall follow.
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