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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DUMONT BUSH,
Petitioner CIVIL NO. 1:15-CV-00238
V. (Judge Rambo)
WARDEN, FCI-SHUYLKILL, .
Respondent

MEMORANDUM

On February 3, 2015, Petitioner Dum@&uish, (“Bush”) an inmate currently

confined at Federal Correctional Institati Shuylkill in Minersville, Pennsylvania,

filed thispro se petition for habeas corpus pursuant to 28 U.S.C. § 2241. (Doc. 1]

the petition, Bush challenges the Fed@&waileau of Prisons’ (“BOP”) calculation of
his federal sentenceld() For the following reasons, the petition will be dismissed

successive.

l. Backaground

On September 1, 1995, Bush was sentenced in the Court of Common Plex
Lehigh County, Pennsylvaniél.ehigh County court”) to a term of imprisonment ot
eighteen to thirty-six months for possesswith intent to deliver a controlled

substance and possession of a controlled subst&se®&ush v. Warden, USP
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Canaan, 09-cv-00819, Doc. 18 at 1-2 (M.D. Pa. Oct. 14, 2009). While serving th
sentence, Bush was turned over to fedaushorities on several occasions for feder
criminal proceedingsSeeid. at 2-3. On January 21, 1997, Bush was sentenced |
U.S. District Court for the Eastern Distrmt Pennsylvania to a term of imprisonmer
of 210 months for conspiracy to commit armed bank robbery and armed bank rg
Seeid. at 3. The Eastern District Court recommended that Bush receive credit fg
federal time served in custody pending disposition of the case, but was silent on
whether the sentence should run concumnétit any undischarged state sentences.
Seeid.

On June 18, 1997, while he was still segvhis state sentence, Bush entered
guilty plea in the Lehigh County court to a charge of aggravated assault on a pri
guard. Seeid. Bush was sentenced to twenty-anenths to five years imprisonmen
for this charge, to be served consecutitelgny sentence he was serving at the tim
this sentence was imposegeeid. at 3—4. On January 19, 2000, Bush finished
serving his state sentences and wasasdd into primary federal custodseeid. The
BOP calculated Bush'’s federal semte as commencing on that dafeeid. The

BOP decided that Bush was not entitleddaoeive credit toward his federal sentenct
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for the time spent in state custody priothat date because that time had been
credited toward his state sentenc8seid.

On November 13, 2008, Bush filed a petition for writ of habeas corpus in tl

Eastern District of Pennsylvania in which challenged the BOP’s calculation of his

sentenceld., Doc. 1. In that petition, Bush argued that the BOP should have aw
him credit for the time spent in state custody prior to being taken into primary fec
custody. Id. By order dated March 25, 2009, thetition was transferred to this cou
as the district within which Bush was imprisonéd., Doc. 4. October 14, 2009, thi
court denied Bush'’s petition, concludingtiBush was “not entitled to credit toward
his federal sentence,” nor taunc pro tunc designation of federal service at a state
facility.” 1d., Doc. 18 at 15.

On February 3, 2015, Bush filed thestiant petition for writ of habeas corpus.
(Doc. 1.) In the petition, Bush again seé& have his time spent in state custody
credited toward his federal sentenchd.)( Pursuant to this court’s screening
procedure for habeas petitions, this ¢dwas not yet required ordered the United

States to respond to the petition.

M. Discussion

arde

leral

't

UJ




A. Standard of Review

District courts are required to rfpmptly examine” each petition for writ of
habeas corpus before serving a copy of the petition on the respondent. Rule 4 ¢
Rules Governing Section 2254 Cases (applicable to § 2241 petitions through RU
1(b)); seealso 28 U.S.C. § 2243. When examining the petition, it is the duty of th
court to dismiss the petiticsua sponte if “it plainly appears from the petition and an
attached exhibits that the petitioner is not entitled to relief in the district cddrt.”
see also McFarland v. Scott, 512 U.S. 849, 856 (1994) (“Federal courts are author
to dismiss summarily any habeas petition that appears legally insufficient on its
face.”). Such summary dismissal [gaopriate “when the petition is frivolous, or
obviously lacking in merit, or where . the necessary facts can be determined fror
the petition itself without need for consideration of a returilen v. Perini, 424
F.2d 134, 141 (6th Cir. 197Qert. denied, 400 U.S. 906 (1970).

B. Successive Petitions Under 28 U.S.C. § 2244(a)

As Bush appears to raise the same claithéninstant petition that he raised ir
previous petition, this court must decidé¢hé instant petition is barred as successiy
The procedure for handling second or successive habeas petitions is governed

U.S.C. § 2244, which provides, in relevant part, as follows:
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No circuit or district judge shall beqeired to entertain an application for a

writ of habeas corpus to inquire irttee detention of a person pursuant to a

judgment of a court of the United Statks appears that the legality of such

detention has been determined by a judge or court of the United States or
prior application for a writ of habeasrpus, except as provided in section

2255.

28 U.S.C. § 2244(a). This provision prevents petitioners from raising claims in g
petition that were, or could have been, brought in a previous petiegQueen v.
Miner, 530 F.3d 253 (3d Cir. 2008ge also Perry v. Warden Fort DIXFCI, _ F.
App’x __ , No. 14-3941 (3d Cir. Apr. 10, 2015) (affirming dismissal under § 224
of successive petition challenging the BO€adculation of a federal sentence).
Section 2244(a) “applies to any applicationa writ of habeas corpus filed by a
person who is in detention pursuant to a judgment of a court of the United State
Queen, 530 F.3d at 255.

The main thrust of the instant petitiontigt Bush’s federal sentence should |
calculated to have commenced on Septeribe1996, the date that he alleges he
should have been placed into federal custd@oc. 1 at 8.) This very same argumg
was advanced in detail in Bush’s petition araverse in a prevus habeas proceedir]
in this court. Bush v. Warden, USP Canaan, 09-CV-00819 at Doc. 12. Though Bus

may rely now on slightly different factuallegations or legal arguments to advance

his claim, these do not chante gravamen of his claintsee Sandersv. United

5

@)

PNt

g

=)




Sates, 373 U.S. 1, 16 (1963) (explaining that a the addition of new factual allegal
or legal arguments to a claim previouslysed does not transform it into a new
claim). Furthermore, Bush is also barred from bringing any new claim that coulg
been brought and resolved in the previous proceedugen, 530 F.3d at 255 (“[A]
petitioner may not raise new claims that could have been resolved in a previous
action.”).

Nonetheless, Bush argues that there are two developments that provide g
for this court to revisit his claimEirst, Bush argues that an order issued by the
Eastern District disposing of a Motion to Correct Clerical Error provides him with

new ground to have his sentence recalcula(Bac. 1 at 11-12.) In that order, the

tions

hav

foun

court stated that Bush asked “that the court amend its judgment to recommend that |

receive credit for time served in fedecastody from the September 1996 date whe
he was placed in federal custody.” (Do@t39-20.) Bush contends that this is an
acknowledgment that Bush was in fact in f@dleustody at that time, and that such
acknowledgment is grounds for the recalcolaif his federal sentence. (Doc. 1 at
13.) While Bush could not have raised this argument in his original petition, the
Eastern District’s order did not have thigect of providing Bush with a new legal

claim. Rather, it merely deemed his Mwtito Correct Clerical Error moot because
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there was no clerical error to correct. (D8at 19-20.) Thus, this is simply a new

argument for the same claim that Bush assirt his previous habeas petition, and|i

therefore barred by § 2244(a).

Bush also claims that the BOP “triemlusurp” the authority of the federal
courts when they claimed to have saitter to the sentencing court requesting its
position on whether Bush'’s confinement in state prison should be designated as

service of his federal sentence under 18 U.8.8621(b). (Doc. 1 at 8.) According

to Bush, the BOP “misl[e]d the courts” because it sent that letter to the Honorable

Harvey Bartle Il rather than the Honorable Franklin S. Van Antwerpen, who wasg

Bush’s original sentencing judgeld(at 14.) However, the BOP was under no leg
obligation to ask for the sentencing judge’s opinion on the matter to beginSeg¢h.
e.g., Barden v. Keohane, 921 F.2d 476, 482—83 (3d Cir. 1990) (explaining that the

authority to designate state institutionahfinement as service of a federal sentenc

e

rests solely with the Attorney General and the BOP). Thus, none of the BOP’s 3actior

with respect to the sending of that lettevgaise to a new claim for habeas relief.

Rather, the allegation that the BOP “misl#aé courts is simply an attempt at a ney

! This court also notes that Bush’s argument is based on a fundamental misreading of the re
passage in the order, which was clearly only a restatement of the relief that Bush requested,
acknowledgment of the truth of Bush’s statemenfse Doc. 3 at 19-20.)
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argument for a claim already adjudiedtin Bush’s previous petitiorSee Bush v.
Warden, USP Canaan, 09-CV-00819, Doc. 18 at 6—7 (discussing the letter and the
BOP’s subsequent decision agaimgtc pro tunc designation of the state facility for
service of Bush’s federal sentence).

Thus, the issues Bush sets forth as geounds for relief are merely attempts
making new arguments for the same claimsrésgen his previous petition. As suct

the petition must be dismissed.

[11.  Conclusion

The instant petition sets forth the same claims raised in Bush’s petition for
of habeas corpus filed in 2009. Accimgly, pursuant to 28 U.S.C. § 2244(a), the
petition will be dismissed as successive.

An appropriate order will issue.

s/Sylvia H. Rambo
United States District Judge

Dated: April 24, 2015.
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