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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MARSULEX ENVIRONMENTAL ) CIVIL NO.: 1:15-CV-00269
TECHNOLOGIES, )

Plaintiff, :
V. : (ChiefMagistrate Judge Schwab)

SELIP S.P.A,,

Defendant.

MEMORANDUM
March?27, 2017

[. Introduction.

Plaintiff Marsulex Environmental Technologies (“MET”), a Delaware
Corporation with its principal place of business in Lebanon, Pennsyh@mgs
this diversity actiorfor strict liability, breach of contréacbreach of expresand
implied warranties and unjust enrichmentgainst Defendant Selip S.P.A.
(“Selip”), an Italian corporation with its principal place of business in Fontaoellat
(Parma), Italy.MET, who is now proceedinga an amended complaint,aimtains
that Selip deficiently designed and manufagetupiping thatvas supplied to one of
MET’s customers in PolandBefore the Court iSelip’s motion to dismissthe

entire amended complaint on the basis that a provision in the parties’ agreement
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predudes MET from raisinghte claimstherein® In the alternativeSelipmovesto
dismiss Count | of the amended complaingtrect liability claim on the basis that
it is barred by Pennsylvania’s economic loss doctrik@r the reasons set forth
below, Selip’s motionwill be granted in part and deniedpart

II. Background and Procedural History.

On February 6, 201BJET filed an originalcomplaint(doc. 1 against Selip
alleging thatSelip deficiently designed and manufactupguing that wassupplied
to one of MET’s customers in Polandn lieu of an answer, Selip filed a motion
(doc. § to dismissMET’s original complaint under the doctrine ddrum non
conveniensinsisting that this actiooould not proceed fairly in the Middle District
of Pennsylvania, and that insteat should be litigated in Poland.In the
alternative, Selip moved under Rule 12(b)(6) of the Federal Rules of Civil
Procedure to idmiss Count |, allegingtrict liability. Selip arguedamong other
things,thatCount Iwas bared byPennsylvania’&conomic loss doctrine.

On March 18, 2016, the Court ruled 8grlip’s motionto dismiss. See docs.

28, 29. The motion was deniedunderthe doctrine offorum non conveniendut

! The parties’ agreement appears to be comprised of the following documents, all
of which are attached to the amended complaint: (1) “Specification for Absorber
External FRP Recycle Piping for Zaklady Aaet ‘Pulawy’ S.A. Pulaw,
Pdand” (doc. 331 at 216); (2) “Supplementary Terms and Conditions for
Zaklady Azotowe'Pulawy’ [P]roject[,] Pulawy, Poland”doc. 332 at 25); and

(3) “Purchase Order Terms and Conditiondbd. 333 at 28). For ease of
reference, we will simply refdrereinafter to these documents as the “Contract.”
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granted under Rule 12(b)(6) to dismiss Count pursiant to Pennsylvania’s
economic loss doctrine.Having so ruledthe CourtinstructedMET to file an
amended complaint. MET filed that amended complalot.(33 on April 15,
2016,raising (as it did beforejlaims ofstrict liability, breach of contrachreach
of express warranty, breach of implied warranty, and unjust enrichdoento
Selip’s allegedly deficient design and manufacturingtld piping that was
supplied to MET’s customer in Poland

Since the filing of the amended complaint, Selip filas its second motion
(doc. 43 to dismiss This time, Selip moves for dismissal of the entire amended
complainton the basis of a provision in the parties’ Contralet the alternative,
however,Selip moves for dismissal of Count | ine amended comght, a strict
liability claim. Selip, whoalsomoved for dismissal aCount lin its first motion to
dismiss, resurrects its argumérere andnaintainsthat MET’s strict liability claim

is barred by Pennsylvaniaé&sonomic loss doctrine.



[ll. Th e Amended Complaint.

In order toonce agairevaluatehe adequacy of MET’s pleadings, we briefly
state the facts, as set forth in the amended complaint, as féllows:

On or about January 22, 2010, MET, a company which provides air quality
control systems to minimize the emission of air pollutants, entered into an
engineering and procurement agreement \Wiklady Azotowe “Pulway” S.A.
(hereinafter, ZAP”), a chemical company in Poland, which specializes in the
manufacturing of fertilizer.Doc. 33at 1 8, 9. This agreement, in part, required
MET to oversee the design and purchase of goods for the construction of a Flue
Gas Desulfurization Unit (“FGD Unitbr “Unit”) at ZAP’s chemical plant in
Poland. Id. at § 10. According to MET, the environment insadeFGD Unit is
highly corrosive, and based on past experience, MET determined that the FGD
Unit required“External Fiberglass Reinforced Plastic Piping” (“FRP pipimg”

“piping”). 3 1d. at 7 1,11.

2 In accordance with the standard of review for a Rule 12(b)(6) mati@nyill not

only “accept all factual allegations in the [amended] complaint as true,” but we
will also “construe the [amended] colamt in the light favorable to the
plaintiff[.]” Mayer v. Belichick605 F.3d 223, 229 (3d Cir. 2010).

* In the original complaint, the piping was referred to as “Fiberglass Reinforced
Recycle Piping.”See doc. at {1 1. In the amended complaint, lewer, the piping

Is referred to as “External Fiberglass ReinforBéaktic Piping.” See doc. 3at {1
(emphasis added). For ease of reference, we will simply refenafkee to the
piping as the “FRP piping” or “piping.”
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On or about Jum 21, 2010, MET entered into a@ract with Selip, under
which Selip agreed to design, manufacture, and supply FRP piping for the
construction of the FGD Unit at ZAP’s chemical plant.ld. at § 12. This
Contract required Selip to, among other things, fabricate the FRP piping in
accordane with Selip’srecomnended procedures and approved drawings.ld.
at 1 14 This ntract further required the inner and outer surfaces of the FRP
piping to be “free of cracks.”ld. at  15(quotingdoc. 331 at 9, 1 4.4). In
addition, Selip warraed that the contractefbr equipment would be “properly and
professionally constructed;” it would “meet the technical requirements of the
Purchase Order|[,] including the standards and regulations[,] as wiik dsest
engineering practices;” and it would be “new and unused, of the specified material,
free of defects, and fit for the application specifiedd. at { 16(quotingdoc. 332
at 3, 15). Selip further warranted that the FRP piping would be “of merclantabl
quality, free from all defects in design, workmanship and materials, and . . . fit for
the particular purposefor which they [werepurchased,” and finally, “provided in
strict accordance with the specification, samples, drawings, designs or other
requirements (including performance specification) approved or adopted by

[MET].” Id. at § 17(quotingdoc. 333 at 4, 1 10 (b)).

‘At all times, Selip was awe that the FRP piping would be used in the
construction of a FGD Unit at ZAP’s planid. at 9 13.
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On or about February 3, 2011, Selip delivered the FRP piping to ZAP’s
plant, and in October of 2012, the plant began operatihgat 7118, 19. Only a
few monthslater in January of 2013, Selip was notified that there welksra
the FRP piping.ld. at § 20 Selip, after examining the FRP piping at ZAP’s plant,
acknowledged the cracks, but deemed the cracks “superficial” and filledatitiem
resin. Id. According to MET, these cracks were an early warning sign that'Selip
FRP piping was defective, and aaslater revealed, Selip’s hastgpairfailed to
correct the underlying problem#&d.

On or about September 16, 2013, Selip was notified that new onarks
forming in the FRP pipingld. at § 21 According to MET, the continued cracking
demonstrated thdhe problems with the piping wesggnificant and further, that
the piping was continuing to deteriorald. Selip, on or about April 8, 2014, we
to ZAP’s plant, examined the cracking in the FRP piping, acknowledgade
again—that there were cracks in the piping, and avowed that it wowldida
support and assistance to repair the cradttsat I 22 According to themended
complaint, Selip, contrary to the partiéagreement specified that all coster its
assistancéo repair its defective piping would be charged to either MET or ZAP.
Id.

On or about May 31, 2014, there was a sevimalfunction orthe FGD Unit

caused by the faire of the RP Piping. Id. at § 23 ZAP, on June 2, 2014,



informed MET of this failure, and MET, on the same day, informed Selip of the
same. Id. The following day, MET sent Selip photographs of the failed FRP
piping and resulting damage at ZARlant Id. at § 24 According to MET, the
photographs illustrate that the FRP piping essentially exploded and tore apart,
causing structural damage to ZAP’s pumping station facityich housedhe
FGD Unit and key components of the FGD Unit other than RE piping itself,
such as the agitator, expansion joints, and flantgks Thereafter, MET informed
Selip of ZAP’s understanding that the failure was caused by a deficiency in Selip’s
design and manufacturing of the FRP piping, and MET requested thpt Sel
dispatch someone to ZAPplantin order to examine the piping and make a
determination as to why it failedd. at 1 25 According to MET, however, Selip
refused to send someoniel. at 1 26

As a result of the failed FRP piping, ZAP’s plant wampletely shut down
for approximately three monthdd. at 27 In addition, MET was required to
repair the FGD Unit in order to comply with guarantees and performance
obligations in its agreementgth ZAP. Id. at 28 More specifically, MET was
under warranty for all key equipment used in the FGD Uldt. And, in orderto
repair the Unit, MET was forced to replace, at its awpense, the failed FRP

piping with a producfrom another manufacturerld. at § 29. MET was also



forced to replacetber various key components of the FGD Unit, also abws
expense, including the agitator, expansion joints, and flarides.

In addition, MET hired a third-party expert (the “Expert”) to investigate
Selip’s failed FRP piping Id. at § 30 The Exper evaluated crossections from
samples of the piping, as well as the piping’s constructiarfvisual inspection
and a modified loss on ignition testlso referred to as a burn testd. at 31
The Expert concluded that the FRP piping supplied by Selip was poorly
constructed because Selip used low strength reinforcement anrstraciural
components in the flange area of the pipinigl. at § 32 The Expert further
concluded that the flanges in the piping did not meet Selip’s design and fabrication
requirements. Id. In particular, the Expert’s tests revealed that the woven roving
layers that were required by Selip’s working procedures were not used in the
flange section of the FRP piping, thus resulting in weak pipnig¢ch could not
handle the tsess hat it was intended to handleld. at § 33 The Expert's tests
alsorevealed that the FRP piping included “flange areas that had joints and were
not made essentially from one piece as depicted in Selip’s drawings and working
procedures.”Id. at ] 34 “Selip’s use of flanges with joints reduced the overall
flange strength because a joint crevice was located directly behind the point of high
stress in the flange hub.”ld. Finally, the testing showed instances of poor

secondary bondingld. at {35.



On or about September 24, 2014, MET informed Selip that there were
manufacturing defects in the FRP piping, and further, thatpthemg was not
manufactured in accordance with the parties’ contract, Selip’s workooggures,
or Selip’s design. Id. at 36 Moreover, Selip failed to manufacture sections of
the piping’s flange areas in conformity with the standard industry practice because
“Selip prepared the piping’s flanges with a rsiructural short segment of pipe
placed behind the flange extending the length of the elbow rather than-lgoying
the flange directly onto the end of the elbovd: at § 37. As a result, Selip’s FRP
piping was not fit for its intended uséd.

As a result MET requested payment from Selip in the amount of
$557,873.53 forthe following: (1) replacement of (a) the defective FRP piglibp,
the agitator in the FGD Unit, an@) the flanges in the FGD Unit; (2) repair of
other components of the FGD Unénd (3)other services that it was forced to
render as a reluwf Selip’s defective FRP pipingld. at § 38. According to the
amendeccomplaint, Selip rejected this request or about October 29, 2014d.

at 1 39



IV . Legal Standards.

In accordance with Rule 12(b)(6) of the Federal Rules of Civil Procedure,
the court may dismiss a complaint for “failure to state a claim upon which relief
can be granted.” When reviewing a motion to dismiss, “[w]e must accept all
factual allegations in the complaint as true, construe the complaint in the light
favorable to the plaintiff, and ultimately determine whether plaintiff may be
entitled to relief under any reasonable reading of the complanayer v.
Belichick 605 F.3d 223, 229 (3d Cir. 2010). In making that determination, we
“consider only the complaint, exhibits attached to the complaint, matters of public
record, as well as undisputedly authentic documents if the [plaintiff's] claims are
based upon these documentid” at 230.

“A Rule 12(b)(6) motion tests the sufficiency of the complaint agdhmes
pleading requirements of Rule 8(a)l’H. ex rel. D.S. v. Cumberland Valley Sch.
Dist., 842 F. Supp. 2d 762, 76® (M.D. Pa. 2012). “Under Federal Rule of Civil
Procedure 8(a)(2), a pleading must contain a ‘short and plaiensnt of the
claim showing that the pleader is entitled to relieAShcroft v. Igbgl556 U.S.

662, 67778 (2009). The statement required by Rule 8(a)(2) must give the
defendant fair notice of what the plaintiff's claim is and of the grounds upa@hwh
it rests. Erickson v. Pardusb51 U.S. 89, 93 (2007). Detailed factual allegations

are not required, but more is required than labels, conclusions, and a formulaic
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recitation of the elements of a cause of actiBell Atlantic Corp. v. Twomb)yb50
U.S. 544, 555 (2007)“In other words, a complaint must do more than allege the
plaintiff's entitlement to relief.” Fowler v. UPMC Shadysid&78 F.3d 203, 211
(3d Cir. 2009). “A complaint has to “show” such an entitlement with its falcts.”

In consideing whether a complaint fails to state a claim upon which relief
can be granted, the court must accept as true alpleglied factual allegations in
the complaint, and all reasonable inferences that can be drawn from the complaint
must be construed in ehlight most favorable to the plaintiflordan v. Fox
Rothschild, O'Brien & Frankel, Inc20 F.3d 1250, 1261 (3d Cir. 1994). But a
court “need not credit a complaint’s bald assertions or legal conclusions when
deciding a motion to dismissMorse v. Lowr Merion Sch. Dist.132 F.3d 902,

906 (3d Cir. 1997). Additionally, a court need not “assume that a . . . plaintiff can
prove facts that the . . . plaintiff has not allegeissociated Gen. Contractors of
Cal. v. California State Council of Carpented$9 U.S. 519, 526 (1983).

Following Twomblyandlgbal, a wellpleaded complaint must contain more
than mere legal labels and conclusions. Rather, it must recite factual allegations
sufficient to raise the plaintiff's claimed right to relief beyond the level of mere
speculation. In practice, consideration of the legal sufficiency of a complaint
entails a threstep analysis:

First, the court must ‘tak[e] note of the elements a plaintiff must
plead to state a claim.” Second, the court should identify
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allegations that, ‘because they are no more than conclusions, are
not entitled to the assumption of truth.” Finally, ‘where there are
well-pleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly give rise to
an entitlement for relief.’
Santiago v. Warminster T®%29 F.3d 121, 130 (3d Cir. 2010) (quotikadpal, 556
U.S. at 675 & 679).

V. Discussion.

A. To the Extent that Selip Moves to Dismis the Amended Complaint
in Its Entirety, Selip’s Motion will be Denied.

In its brief, Selip argues that section 27 of the teamd conditions to the
parties’Contractbars all of MET’s claims in this actiorGee doc. 44t 67. That
section reads as follows:

27. Consequential Damages.

a) In no event shall either party be liable to the other in contract or

in tort (including negligence), strict liability, indemnity or

otherwise, for any indirect, special, consequential, or exemplary

damages, including but not limited to loss of profit, loss of
goodwill, loss of revenue, and cost of capital.

b) This Article shall survive the expiration of termination of this
Agreement, no matter how occasioned.

Doc. 333 at 8 | 27 (hereinafter, “Provision 27" or “Provision”). According to
Selip, this Provisionis an exculpatory clae, barring MET from pursuings
claims for breach of cordct andstrict liability. Doc 44 at 7. Taking this one step

further, Selip argues that regardless of whether MET prthaggshe FRP piping
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was defective or whether Selip breached the pamigi€ement-both of which it
expressly deniesthis exculpatory clause bars MET from the recovery of any
damageslleged in the amended complaint. As such,Selipurges the Court to
dismiss the amended complaint in its entirdty.

MET sharply disputeSelip’s contentiorthat Provision 27 is an exculpatory
clause, granting Selip immunity from this actiokee dc. 47 at 4-7. Instead,
MET argues that this Provisiasnothing more thaa limitation ofliability clause,
which, at mostprecludes either party from recovering tmnsequential damages.
Id. at 46. Further, andvithout specifically charactering each item of damages it
seeks MET contenddhat it isseeking, “among other things, compensaand/or
incidental damages for the costs ituned to remedy the faite of the FGD Unit
and costs associated wilelays caused by the defect@elip FRP piping’ Id. at
6. Such costsMET contends, are provided for under the parti@shtract and in
support MET points to the “General Warrantyrovision, whera Selip agreed to
reimburse MET “for all expenses, including but not limited to, material and labor
costs to repair or replace malfunctioning or nonconforming g¢enid] for any
costs incurred for schedule delay as a result of any lateterial and/or design
supplied by [Selip]” which did not conform to the parti€dntract Id. (quoting
doc. 333 at 4, T 10(c)). Thus, MET argues that because\Wsion 27 does not

shield Selip from any and all liability, and because MET is enttteithe costs it
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incurredvia the partiesContract,the Court should deny Selip’s motion to dismiss
the amended complaint in its entiretgee idat 4-7.

At the outset, we not¢hat because the Court sstting in diversity,the
substantive law of Pennswnia will be applied toMET's state law claims See
Chamberlain v. Giampap&10 F.3d 154, 158 (3d Cir. 2000) (citiggie R.R. v.
Tompking 304 U.S. 64, 78 (1938)). In applying the substantive law of
Pennsylvania, we further note that “the highestricofi the state;~and for our
purposes, the Pennsylvarfaipreme Court“is the final arbiter of what is state
law.” West v. Am. Tel. & Tel. Go311 U.S. 223, 236 (1940) (citing/ichita
Royalty Co. v. City Nat'l Bank of Wichita Fagll806 U.S. 103, 107 (1939)). Thus,
when thePennsylvania Supreme Couras spoken, “its pronouncement is to be
accepted by federal courts as defining state law unless it has later given clear and
persuasive indication that its pronouncement will be modified, limited, or
resticted.” West311 U.S. at 236. When the Pennsylvania Supreme Gasmot
yet spoken, however, we are tasked “with predicting how [it] would resolve the
guestion at issue.Colliers Lanard & Axilbund v. Lloyds of Londo#58 F.3d 231,

236 (3d Cir. 200B In so predicting, “we must take into consideration: (1) what
that court has said in related areas; (2) the decisional law of the state intermediate
courts; (3) federal cases interpreting state law; and (4) decisions from other

jurisdictions that have discussed the issud.”
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Pennsylvanidaw “recognizeglifferent methody which a party can limit
hisher exposure to damages resulting from his/her negligent perfoena a
contractual obligation[;] and among those methods are exculpatory clauses and
limitation of liability clauses. SeeValhal Corp. v. Sullivan Assqdnc., 44 F.3d
195, 202 (3d Cir. 1995) (citing Pennsylvania casedixculpatory clauses
Immunize a prty from the consequences of his or her negligerde.(citing Topp
Copy Produd, Inc. v. Singletary626 A.2d 98, 99 (Pa. 1993)). As such, they are
generallydisfavored and must meet certain conditions in order to be enforceable.
Valhal Corp, 44 F.3d at 202see alsoTopp Cop, 626 A.2dat 99 (Pa.1993)
(requiring the followingthree conditions to be mefl) thatthe clause doesot
contravene public policy; (Zhatthe contractelatesto the private a#irs of the
contracting partiesand(3) thateach partys afree bargaining agent

In contrast, imitation of liability dauses do notmmunize a prty from
liability; rather, they merely place a limibr a capupon such liability. Valhal
Corp.,44 F.3d at 202 Because of that difference, limitation of liability classee
not disfavored, especially when contained in contracts between informed business
entities dealing at arm’s lengtlsee idat 20304; see also John B. Conomos, Inc.

v. Sun Co. Inc. (R&M)831 A.2d 696, 704Ra. Super. C2003)(“The law of the
Commonwealth does not disfavor limitation of liabilityopisions.”). Limitation

of liability clauses are also nbtld to the same stringent standards that have been
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applied toexculpatory clausesValhal Corp, 44 F.3d at 20D3. Thus, so long as
the limitation is reasonable and not so drastic as to retheviacentive to perform
with due cae, Pennsylvania courtwill generally upholdlimitation of liability
clauss. See d. at 20304 (setting forth case law to illustrateow limitation of
liability clauses have been routinely enforeadier the UniforrCommercial Code
and routinely upheld in sales contractyafying types, as well as contracts that
arenotgoverned by the Uniform Commercial Code).

Here, the parties do not dispute the general enforceability of Provision 27;
rather, they dispute the characterization and scope thereota8ilgresolve their
dispute by concluding that Provision 27 is a limitation of liability clausd an
exculpatory clause. The plain language of Provision 27 does not exempt or
otherwise immunize either party from the consequences of its own actions.
Instead, the Provision merely limits the type of damages that the parties may
recover against one another. More specifically, the Provisitich is titled
“Consequential Damages,” places a cappotentialdamages by barringeither
party from recovering for‘any indirect, special, consequential or exemplary
damagesincluding but not limited to loss of profit, loss of goodwill, loss of
revenue, and cost of capitalh contract, tort, strict liability, indemnityor
otherwise. Doc. 333 at 8. Thusye conclude thaProvision 27s a limitation of

liability clause. See, e.g.N.Y. State Elec. & Gas Corp. v. Westinghouse Elec.
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Corp, 564 A.2d 919, 92-25 (Pa. Super. Ct1989) (discussing, among other
things, limtation of liability clauses in the parties’ agreement, whibk court
found, placed a limitupon thedefendaris liability for lossof profits, lossof use,
cost of replacement power, or any other consequential damages in tort,tcontrac
otherwise). Given our conclusionwe plainly reject Selip’s contention that this
Provision is an exculpatory clause, barring instantction.

Selip, having filed a reply brieglso argues in the alternatitleat regardless
of whether Provision 27 is classified as an exculpatory clause or limitation of
liability clause, it precludes MET from recovering the damages it seeks in the
amended complaintSee doc. 4&t 1. In support, Selip explains that even though
the amended complaint does not specify the type ofadas MET is seeking,
MET has, nevertheless, clarified in its oppositioref that itis seeking incidental
damages. Id. at 2 (citingdoc. 47at 6. According to Selip, incidental damages
are normally incurred when a buyer or seller repudiates theacowr wrongfully

rejects the goods, causing the other party to incur expenses, such as transporting,

> MET avers the following in its opposition brief:
MET is seeking, among other things, compensatory and/or
incidental damages for the costs it incurredetmedy the failure of
the FGD Unit and costs associated with delays caused by the
defective Selip FRP piping.

Doc. 47at 6 (citingdoc. 33at 1 38) (footnote omitted).
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storing, or reselling the gooddd. at 2. And, asarguedby Selip, MET has not
alleged that the parties’ agreement was repudiated or that anys go@e
wrongfully rejected. Id. at 3. As such, Selip contends that MET, who has not
adequately pled a claim for incidental damages, cannot recoviref@ame Id.

Selip further contends that MET, who has conceded that Prod3ibars claims

for consegential damageslso cannot recover for consequential damages, such as
replacement cosfs.ld. Thus, the amended complaint, Selip maintains, should be
dismissed in its entiretySeed. at 4.

We also rejectthis alternative contentignthat regardless of whether
Provision 27 is classified as an exculpatory clause or limitation of liability clause,
it precludes MET from recovering the damages it seeks in the amended complaint.
Most problematic for Selip’s argument is the fact tRabvision 27 does not
exempt orotherwiseimmunize itfrom all liability in this action. Rather, the
Provision merely @ces limitationson the type of damages thsltET may seek
againstit. Further problematic is that Selipas neither classified each of the

damages claimedydVET, norarticulatedhow suchclassifieddamages are barred

® MET avers the following in its opposition brief:

[Provision 27] unambiguously provides for a limit on one category
of potential damagesconsequential damages . . . . At most, [the
Provision] would bar a claim for consequential damages.

Doc. 47at 56.
18



by the Provision’s languageMore specifically MET avers in the amended
complaintthat it is seeking payment from Selip in the amount of $557,873.53 for
the following: (1) replacement of (ahé defective FRP piping, (b) the agitator in
the FGD Unit, and (c) the flanges in the FGD Unit; (2) repair of oth@pooents

of the FGD Unit; and (3) other services that it was forced to render as a result of
Selip’s defective FRP piping.See dc. 33 at  38. Selip, however, hasot
attempted to classify these itemsdafmages or explaiwhy each of these items
falls within the scope oProvision 27°’danguage, such that they are wholly barred
from being recovered in this actioff.o further illustrate this poinglthoughSelip
contends thaMET has clarified in its opposition briefthat it is only seeking
“‘incidental’ damages(doc. 48 at 2 (citingdoc. 47at 6), a review of MET's
opposition reveals that is also seekingcompensatory” damagess wel. See

doc. 47at & Selip, however, has not addressed whether MET is barred from
recovering for such compensatory damaglsus, wearesimply not persuaded by
Selip’s alternative contentioat this time Accordingly, based on the foregoing,

Selip’s motion to dismiss the amended complaint in its entirety will be denied.
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B. To the Extent However,that Selip Moves to Dismis€ount | of the
Amended Complairt, Selip’s Motion will be Granted.

Having determined that Provision 27 does not dlhof MET's claimsin
this action we now turn to Selip’s alternative argument tkaunt | of the
amended complainalleging strict liability,should be dismissedAlthough Selip
raises several grounds in ga@ot of this argument, we need prdaddress onefo
those grounds, specificallthat Count Ishould be dismissdaecause MET's strict
liability claim is barred byPennsylvania’®conomic loss doctrineDoc. 44at 7-8.

In support of this groundselip explains that MET, who has nolaimed that the
FRP piping caused any “personal injuries,” has only claintbdt it suffered
economic lesesarisingfrom the parties’ contractld. at 8.

MET counters, however, that although the economic loss doctrine bars
recovery in tort for damage a product causesswlfitsuch recovery is available
whenever a product causes personal injury or damage to “other propsety doc.

47 at 7. MET further countes that because it is seeking damagesstarth “other
property” the economic loss doctrine de not preclude from recoveringn tort.
Seed. at 89 (explaining that the allegedly defective FRP piping caused damage to
“key components of the FGD Unit . such as the agitator, expansion jsjrdand
flanges.” (quotingdoc. 33at 1 24). MET, however,doesnot own the “other
property” to which it claims economaamagesZAP does.See, e.gdoc. 33at |

9-13, 2027. Despite this fact, MET hafailed to provide any legal suppodr
20



factual andysis for the proposition that is entitled neverthelesdp recover in tort
for economic damages arising fradAP’s damage property.’

Although Selip filed a reply brief, it did not address theticularissue;
instead, Selip generallgrguesthat becaus®IET is alleging that thé&RP piping
did not perform aswvarranted thereby damagingthe FGD Unt, MET'’s strict
liability claim is onefor failed economic expectationfoc. 48at 45. Thus, Selip
presses, MET’s stridtability claim is more akin to traditional concerns of contract
law than tort lawand assuch,is barred by the economic loss doctrire.

The relevant starting point faur discussioon whether Count | is, in fact,
barred by Pennsylvania’s economic loss doctriseour Memorandum and
accompanying Order, addressing Selip’s first motmdismiss See docs. 2&09.

In that Memorandum, we observed that MEAdallegedin the original complaint
that the defective FRP piping caused, aoly personal injury, but damage to
property other than thegiping itself. See doc. 2&t 24-25. We further observed

that despiteVIET allegingdamagead “other property,"MET had not alleged that it

" In fact, the cases to which MET has heavily cited seem to suggest that it is not
entitled to such recovery.See, e.g.2-J Corp, 126 F.3d at 542 (allowing the
plaintiff, who purchased a warehouse, to recover in tort from the manufacturer of
the warehouse for damage causedl@intiff's inventory when the warehouse
collapsed);Sarato@ Fishing Co, 520 U.S. at 8785 (allowing the plaintiff, the
second user and owner of a fishing vessel, which had caught fire and sunk during
plaintiff's period of ownership, to recover in tort against the manufacturer of the
vessel’s hydraulic system for damage to equipment that was added to the vessel by
the initial owner and user).
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owns such‘other property. Id. In support, we reiteratetthe allegations in the
original complaint, that ZAP, MET's customen Poland admittedly owns the
“other property. Id. at 25. Despite these observatiortgmwever,we explained
that “neither party ha[d] squarely addressed whether the economic loss doctrine
[would bar] recovery for damages to ‘other propertifat is owned by a third
party” Id. (cited cases omitted).We furtherexplained that even IMET had
alleged that it owns suclether property,” METhad only“sought recovery forl)
‘the replacement pipes’ and (dther services. Id. at 26(quotingdoc. 1at  36)
In other words, MET hadot sought recovery for damage to the “other property.”
As such,we foundthe issue ofwhether damage to ZAP’s “other property” was
recoverable by METh tort wasmerely anacalemicargumentat thatpoint in time
anddismissedCount Ifrom theoriginal complaint. Id. at 2627. We alsoprovided
MET with the opportunityto amend its original complaint should the
circumstances so warrand. at 27.

MET, having foundthe circumstances so warradt filed an amended
complaint. See doc. 33 Although MET cured the original complaint by seeking

recoveryfor damage td'other property,® MET hasonly reinforcedthat it does

® In the amended complaint MET avers that it requested payment from Selip for
“replacement of the defective FRP piping, replacement of the agitator in the FGD
Unit, replacement of flanges in the FGD Unit, repair of other components of the
FGD Unit, and other services MET was forced to render as a result of Selip’s
defective FRP piping.'Doc. 33at { 38.
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not own such“other property’ ZAP, its customerin Poland does See generally

id. And, even thoughhis issuewvashighlighted by theCourt as problematic in its
prior Memorandumneither party hasquarelyaddressed it in the briefing of the
instant motion Considering howeverthat MET now seeksecovery for damage

to ZAP’s “other property,” we can no longer consider issue an @ademicone.

As originally developed in Pennsylvania, “the economic loss doctrine
provided that no cause of action could be maintained in tort for negligence or strict
liability where the only injury was ‘economic lossthat is, loss that is neither
physical injury nor damage to tangible propert®=J Corp. v. Tice126 F.3d 539,

541 (3d Cir. 1997) (collecting Pennsylvania casd$)e Supreme Court of the
United States, ifcast River Steamship Corp. v. Transamerica Delaval, W6

U.S. 858 (1986]“East Rivet), expanded this doctrine by precluding recovery in
tort for what is clearly damage to the product its2l Corp, 126 F.3d at 542
(citing Saratoga Fishing Co. v. J.M. Martinac & C&20 U.S. 875, 879 (1997)).
The United States Court of Appeals for the Third Circuit and the Pennsylvania
Superior Court have predicted that the Pennsyédv&upreme Court will adopt this
East Riverholding. See, e.gDuquesne Light Co. v. Westinghouse Elec. C@.

F.3d 604, 61821 (3d Cir. 1995)REM CoalCo., Inc. v. Clark Equip. Cp563

A.2d 128, 132 (1989) REM Coal). Given this prediction,Pennsylvania’s

intermediate appellate courts, as well as federal courts applying Pennsylvania law,
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have routinely applied the principles set forth by the United States Supreme
Courtin East River Duquesne Light66 F.3d at 619. In particular, @m banc

panel of the Pennsylvania Superior CourtREM Coa) “held that ‘recovery in

tort is barred in product liability actions between commercial enterpriseseite

only damage alleged is to the prodiiself.” Duquesne Light66 F.3d at 619
(quoting REM Coa) 563 at 132). The Superior Court reasoned that “contract
theories such as breach of warranty are specifically aimed at and perfectly suited to
providing @mplete redress in cases involving . . . economic losdés.(quoting

REM Coa) 563 at 129) (internal quotation marks omitted).

Thus, thecase law clarifies thatecovey in tort is barred for purely
economic losses thatcur as aesultof damaged the product itselfrecovery in
tort is not barredhowever.for “economic loss that occurs agesult of personal
injury or damage to ‘other property[.]'SeeRice 2015WL 4545520 at *4. “This
interpretationof the economidossdoctrinecomportswith the purposesehindthe
adoptionof the doctrinein Pennsylvanid Id. at *5 (quoting Werwinskiv. Ford
Motor Co., 286 F.3d 661,680 (3d Cir. 2002)) As explained by the Pennsylvania
Superior Court irREM Coal

The public policy that spawned tort reeoy in the product liability

context was a desire to provide protection of the public from unsafe
products beyond that provided by contract law. Tort product
liability theories impose responsibility on the supplier of a defective

product whenever it causepersonal injury or damage to other
property because this is deemed to be the best way to allocate the
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risk of unsafe products and to encourage safer manufacture and
design. Where a product malfunctions in a manner that does not
cause damage outside oétproduct itself, many courts have found
that this public policy is not involved because contract theories
such as breach of warranty are specifically aimed at and perfectly
suited to providing complete redress in cases involving such
economic losses. All of such losses are based upon and flow from
the purchaser's loss of the benefit of his bargain and his
disappointed expectations as to the product he purchased. Thus, the
harm sought to be redressed is precisely that which a warranty
action does redresSee Seely, supra; East River Steamship Corp.
v. Transamerica Delaval, Inc476 U.S. 858, 106 S.Ct. 2295, 90
L.Ed.2d 865 (1986).

REM Coal 563 A.2d at 404.

With thesestandardsn mind, we turn to the core ofthe parties’ present
dispute: whether Count | is barred by Pennsylvania’s economic loss doctrine.
Normally, at this stage of the litigation, such an inquiry would &latively
straightforward. Hkst, we would definethe productand precludeMET from
recoveringn tort for what is cleayl damage tahe produd itself. Then we would
determine if there was any personal injury or damage to “other property” (that is,
property other than the product itself), for which MET would not kexipded
from recovering in tort.

In this casethe product is theFRP piping; thusMET is precludedfrom
recoveringin tort for economic damages as a resulimfiry to thatpiping itself.

See East Rived76 U.S. at 871 (“[A] manufacturer in a commercial relationship

has noduty under eithenegligence or strict pductsliability theory to prevent a
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product from injuring itselfy (footnote omitted)see generally Electrolux Home
Products 2015 WL 4545520 at *6 (“Consequently, any claim for economic
damages related to the costs to repair or replace the allegéetiyivde[product] is
dismissed from the complaint.”Further,while MET has not allegednypersonal
injury, it has alleged and seetexcovery foreconomic damagess a result of injury
to “othe property’ that is, injury to the components of th&D Unt. MET's
attemptto avail itself of tls “other property” exceptionhowever,has been
complicated by the fact thdET does not own th&other property to which itis
claiming sucheconomicdamages Rather, adMET acknowledgesall of the “other
propety” that was allegedly damagdyy the defective pipings owned byZAP, a
third partyto this lawsuit

Thereis nocontrolling decision by the Pennsylvania Supreme Court en th
issue presented in this case, that is, whether a plamgiffavoid the ggication of
the economic loss doctrine by supplementing its claims for economic damages
with allegations of thirgbarty property damagdn the absencef such a decisign
we are tasked witlpredicting how the Pennsylvania Supreme Court would decide
thisissue.

Although there is scarRennsylvaniaappellate lawavailable to guide our
prediction,the Pennsylvania Superior Courassuggestedhat the “other property”

exception to the economic loss doctrineecessarily entailghat the “other
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property” allgedlydamageds the plaintiff's property, not third party’s property

See, e.g.Ellenbogen v. PNC Bank'31 A.2d 175, 188 n.26 (Pa. Super. Ct. 1999)
(explaining that the economic loss doctrine “bar[s] a plaintiff from recovering
purely economic lossesuffered as a result of a defendant’s negligent or otherwise
tortious behavior, absent proof that the defendant’s conduct caused actual physical
harm to a plaintiff otis property”) (emphasis addedyloore v. Pavex, In¢514

A.2d 137, 138140 (Pa. Super. 1986) (affirming trial court’s determination that
“there could be no recovery for economic loss by the plaintiffs in this case who did
not suffer physical harm to property in which they had a proprietary interest”)
(emphasis in original omitted)

Consideringhe dearth of Pennsylvania case law on this isaughavealso
looked tohow courts from othejurisdictionsare handlinganalogous situations
These courts, in rejectirgmilar attemptanadeby plaintiffs, recognizehe general
rule thatfew plaintiffs would have standing to bring a claim for property damages
on behalf of another Seeg e.g, Wausau Tile, Inc. v. Cty. Concrete CQrp93

N.W.2d 445, 45465 (1999) (finding, under Wisconsin lawthat plaintiff-

% At least one Pennsylvania Court of Common Pleas, when applying Kentucky law,
has suggested that regardless of whether the plaintiff owned all of the “other
property” at the time of the product's failure, the plaintiff could recover for
“anything” other than the product itselfTeledyne Techs. Inc. v. Freedom Forge
Corp., No. 3398 MAYTERM 2000, 2002 WL 748898, at *1, *16 n.22 (Pa. Com.
Pl. Apr. 19, 2002). We do not find, however, this case to be persuasive. The court
plainly failed to address the issue of standing or why a plaintiff would otherwise be
permitted to recovan tort for property damage on behalf of another.
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manufacturer of concrete paving Wtsccould not escapethe economic loss
doctrine andecover in tortagainstdefendansupplier of defective cement ftne

cost of claims asserted against it by tipaity owners of property damaged by the
concretepaving blocks, even though plaintifiandacturer had expended funds to
remedy the cost of those thipéirty ownersclaims); Naporano Iron & Metal Co.

v. Am. Crane Corp.79 F. Supp. 2d 494, 5@6 (D.N.J. 1999) (explaining that
there are few precedents that address whether a plaintiff may asgezlucts
liability claim for third-party damage that accompanies injury to the defective
product itself, and thathe lackof case law reflects the fact that few plaintiffs
would have standing to assert a claim for property damages on behalf of another
andconcluding, under New Jersey law, that the plaintiff could not recover in tort
against the manufacturer of a defective crane becausertitagddo property other
than the crane itself did not belong to the plaintiffycsa Panama, S.A. v. Tensar
Earth Techs., In¢.625 F. Supp. 2d 1198, 1247 (S.Bla. 2008),aff'd, 329 F.
App’x 257 (11th Cir. 2009)dbserving under Florida law, that a prequisite to
claiming damage to “other property” under the economic loss doctrine is that the
plaintiff must bethe owner of the other damaged property, and recognizing that
this prerequisite is consistent with the general rule that a party only has standing
to bring a claim when it has personally suffered an injuryye Ml Windows &

Doors, Inc. Prod. Liab. Lig., No. 2:12CV-01297DCN, 2012 WL 5384922, at *2
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(D.S.C. Nov. 1, 2012) (holding, under South Carolina law, that the iffiaick not

have standing to claim injuries from the defendant’s sale of defective wirfdows
economic losses to tlve@ndows themselves or the adjoining finishes, walls, and
other property inthe homeswhere the windows were installebecause such
injuries arose after the windows were installadthose homesand ownership
changed handsfim. Eagle Ins. Co. v. United Techs. Cp48 F.3d 142, 145 (5th
Cir.), reh’g granted on other ground81 F.3d 468 (5th Cir. 1995) (holding, under
Texas law, that owners of an airplane could not recover in tort from the
manufacturer of the defective engine in that airplane, because the danthge to
“other property” (i.e., the ground where the airplane crashedpwasd bya third
party, so holding, even though the owner of the airplane subsequently became
legally responsible for the damagethe third party’s “other property”seealso
EnsignUnited States Drilling, Inc. v. Weatherford U.S. Ltd. P'shim. 13CV-
00724LTB, 2015 WL 4512320, at *4D. Colo. July 27, 2015) (applying
California law, and holdinghat the plaintiff did not have standing to claim injuries
from the manufacturer of a defectiveRH-35 rod hook”for economic losses
suffered as a result of personal injury tothard party (i.e., the plaintiff's
employee),even though the plaintiff incurred increased workers’ compensation

premiums and lost profits
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In addition tolooking & how courts from othejurisdictions have handled
this issuewe havealsoreviewedleading treatisesin particular, section 21 of the
Restatemen(Third)*° provides:

§ 21. Definition of “Harm to Persons or Property”: Recovery for
Economic Loss.

For purposes of this Restatemertarm to persons or
property includes economic loss if caused by harm to:

(a) the plaintiff's person; or

(b) the person of another when harm to the other interferes
with an interest of the plaintiff protected by tort law; o

(c) the plaintiff's property other than the defective product
itself.

RESTATEMENT (THIRD) OF TORTS PRODUCTS LIABILITY § 21 (1998) (emphasis
added) Thus,section 21 suggests that harm to property includes economic loss if
caused by harm tine “plaintiff’'s” property notathird party’s property

Commentf to section 2Xurther provideghat

1% We firmly understand that “Pennsylvania remains a Second Restatement
jurisdiction[.]” Tincher v. Omega Flex, Incl04 A.3d 328, 399 (2014). We only

set forth language from the Third Restatement in an effort to more clearly explain
the legal principles underpinning the economic loss doctrifee id.at 400
(observing that “[a]n effective and valuable restatement of the law ofisiesad a

pithy articulation of a principle of law which, in many cases, including nowel
difficult ones, represents a starting template for members of the judiciary, whose
duty is then to employ an educated, candid, and corsaose approach to ensure
dispensation of justice to the citizenry.”)
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When a defective product causes harm to propextyed by third

persons the contractual agreements between the parties should not

shield the seller from Iality to thethird party.
RESTATEMENT (THIRD) OF TORTS PRODUCTS LIABILITY 8§ 21, cmt. f (1998)
(emphasis added).Thus, commentf suggestghat whenthird-party propety is
injured, it is the third party who brings such claims against the seller of the
defective product. And, asexplained by the Restatemengntractsshould not
shied that seller from liability to the third party Thus, theRestatementlso
conflicts with a plaintiff's attempt to recover in tqrtunder a theory of strict
liability, for economic losses arising from damagéhiod-party property.

Accordingly, based upon current Pennsylvania law, analogous jurisprudence
from other jurisdictions, and the express language in the Restatemegorediet
that the Pennsylvania Supreme Courbudd not allow MET to avoid the
application ofthe economic loss doctrine by merely supplementing its claims for
economic dmageswith allegations othird-party property damage In particular
we find that all of theproperty that was allegedly damagedowned by ZAP, a
third party to this lawsuit.Because ZAPasthe injured thirdparty, maybring its
own strict products liability actiomgainst Selip, recovery for property damage by
MET would not save Selip from further harassment for the same h&noms, we

find thatit is ZAP, not MET,who has sufficient standirtg recover in tort for such

propertydamage See Midland Builders, Inc. v. SemliMgnke Cq.703 N.W.2d
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383 (Wis. Ct. App. 2005) (“[T]to the extent an integrated system produced and
sold by a manufacturer has become someone else’s property, the manufacturer
ordinarily will lack standing to initiate an action in tort against one of its
component suppliers for damage to the system or to property other than the system,
in part because the manufacturer no longer owns the damaged system.” (citing
Wausau Tile593 N.W.2dat 453).

Finally, we conclude that our prediction is consistent with the policy
supportingPennsyania’s economic loss doctrirghat is, to“maintain| ] the
separate sphered the law of contract and tort.N.Y. State Elec. & Gas Corp. v.
Westinghouse Elec. Cor®64 A.2d 919, 925 (Pa. Super. Ct. 1988)ET, who
has not alleged personaluny or damage to its property, has oallegedthatthe
failed FRP piping forcedhe shutdown of ZAP’s plarfbr three monthscaused
damage to MET’s reputation in the air pollutant control indystnd ultimately
resulted ina significantfinancial lossto MET, who had an obligatioto repair and
replaceZAP’s damaged propertyDoc. 33 at | 1. Taking these allegations as true
as we musti is our view that ontract law, ad warranty law in particulars well-
suited for commercial controversies$ this sort. Specifically we find that such
economic losseare “based upon and flofskom the purchaser’s loss of the benefit
of his bargain and his disappointed expectations as to the product he purchased.

Thus, the harm sought to be redressed is precisely that which a warranty action
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does redress.’/REM Coa) 563 A.2d at 404.This polcy applies with particular
force to this casewhereMET, a sophisticated commerci&ntity, evidently did
foresee the risk that Selip’s FRP piping might prove defective betaatsempted
to allocate that risk contractually with Selip. Although, peshaphindsight, MET
could have more fully or carefully allocated that risk, MET cannot resert to
Pennsylvania tort law in order to recoup benefits, which it may not have
bargainedwith Selip.'*
VI. Conclusion.

Based on the foregoing, we wgtantin part anddenyin partSelip’s motion
to dismiss To the extent that Seli@rgueghat a provision in the parties’ Contract
precludes MET from raising the claims in the amended complaint, we will deny
the motion. To the extent, however, that Selip argues that Count | of the amended
complaint, a strict liability claim, should be dismissed on the basis of
Pennsylvania’s economic loss doctrine, we will grant the motion.

An implementing order follows.

SSusan E. Schwab

Susan E. Schwab
United State€hief Magistrate Judge

1 We do not consider, at tis time, whether the “General Warranty” encompasses
MET's alleged damages because MET’s breach of contract and breach of express
and implied warranty claims are still pending before the Céet doc. 33 at 4.
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