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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRI CT OF PENNSYLVANIA

DONALD HOUSER,

YVETTE BRAXTON,

WILLIAM HOUSER,

SANTELL MILLER, :

Plaintiffs : No. 1:15-cv-00327

V. ': (JudgeKane)

VISIONQUEST NATIONAL LTD.,
Defendant

MEMORANDUM

Plaintiffs Donald Houser (“DHouser”), Wam Houser (“WHouser”), Yvette Braxton
(“Braxton”), and Santell Miller (“Miller”) fled a complaint against Defendant VisionQuest
National Ltd. (“VisonQuest”), on February 12015, alleging that &y were fired by
VisionQuest due to their race atiht Defendant retaliated against them, all in violation of 42
U.S.C. § 1981. (Doc. No. 1.) Millsubsequently settled with Defendant.

Defendant filed motions for summary judgrh@rith respect to the three remaining
plaintiffs on July 14, 2017. (Doc. Nos. 38, 41, 44.) The motions have been fully briefed.
Pursuant to Plaintiffs’ requeghe Court held oral argument on the motions on Friday, October
20, 2017. For the reasons that follow, the Court will deny Defendant’s motions for summary
judgment.

. BACKGROUND*

A. Plaintiffs Donald and William Houser

! The following relevant facts of record, takizom Defendant’s statements of undisputed
material facts (Doc. Nos. 39, 42, 45), are undglieg unless otherwise noted. Defendant’s
statements of material facts caim specific citations tthe record in numbered paragraphs. The
Court also incorporates factd $erth in Plaintiffs’ responset® Defendant’s statements of
material facts (Doc. Nos. 50-52), as wellodiser documents of record, where appropriate.
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Defendant VisionQuest provid@s/enile rehabilitation serges and operated several
facilities in Pennsylvania. (Doc. Nos. $9410, 42 9 81, 51 § 110, 52 { 81.) DHouser, who is
African-American, was hired by Bendant in May 2011 as a childeaworker at Defendant’s
South Mountain location. (Doc. Nos. 39 § 15, 8156Y) Over the next two years, DHouser was
promoted three times and received $25,00@ises. (Doc. Nos. 39 | 18-27, 51 {1 18-27.)
During his period of employment, other Africdmericans worked for Defendant at South
Mountain, and Defendant was intsted in hiring more African-merican staff members. (Doc.
Nos. 39 11 36-41, 51 11 36-41.)

WHouser, who is African-American, was hiras a direct care wker at Defendant’s
South Mountain location in April 2012. (Doc. dlo42 19 17-18, 52 1 17-18.) In seven months,
WHouser was promoted and offered a $9,500 raise. (Doc. Nos. 42 {1 19, 21, 52 1 19, 21.)
WHouser was tasked with traing employees on diversity issugd®oc. Nos. 42 § 31, 52 { 31.)

In addition, WHouser brought more Africamy®rican staff members to South Mountain
pursuant to a directive from Defendant’s adstirstors. (Doc. Nos. 42 | 34, 52 § 34.) WHouser
testified that white staff members were @ad of WHouser’s successes at South Mountain.
(Doc. Nos. 42 1 36, 52 1 36.)

From 2012 to 2013, Plaintiffs claim thamerous racial incidents occurred at
Defendant’s South Mountain and Breezewood looatiod=or example, staff members were
accused of calling children racist names (Ddas. 47-1 at 49, 47-3 at 24-25); white staff
members refused to work with African-Americstaff members (Doc. N@.7-3 at 23); and four
employees made a series of racist YouTubeoddm Defendant’s property that were viewed by

other employees (Doc. No. 47-518-20). Plaintiffs felt thavhite staff members were not



being appropriately disciplined for racistta&ior, and DHouser reported and recommended
punishment for racist incident¢Doc. No. 47-1 at 49-50, 53, 56.)

In April 2013, two of Defendant’s administraso Jim Yester and Gerry Fox, received an
email (“April 2013 email”) from a VisionQuest gaioyee containing links to newspaper articles
that discussed DHouser’s and WHouser’s crimmstiories. (Doc. Nos. 39 1 48, 42 11 41-42, 51
1 48, 52 1 41-42.) This email did not mention race. (Doc. Nos. 39 151,42 143,51 951,521
43.) Fox questioned DHouser and asked whetheyU3kr spent time in prison for his crimes.
(Doc. Nos. 39 11 54-56, 51 11 54-56.) DHousgrarded “no” to this gestion, although there
is dispute as to what part of DHouser’s anal record he thought he was being questioned
about. (Doc. Nos. 39 11 55-56, 51 11 54-56.weéier, DHouser had spent ten years and ten
months in prison. (Doc. Nos. 39 {57, 51 { S&rpund the same time, WHouser was told that
his “rap sheet” was not withinis personnel file. (Doc. Nos. 42 § 39, 52 1 39.) WHouser went
home to get his criminal background documeatefor his file. (Doc. Nos. 42 | 44-45, 52 |
44-45.)

As part of its investigation into DHouseasd WHouser’s crimia history, Defendant
reviewed DHouser’s and WHouser’s employmamplications. (Doc. Nos. 39 72, 42 § 48, 51
172,52 1 48.) In these applications, DHoas®l WHouser were asked whether they had any
criminal convictions, to which they respondedhee affirmative. (Doc. Nos. 39 | 73, 42 § 49, 51
1 73,52 1 49.) The application asked themlaborate on any convictions. (Doc. Nos. 39 1 72,
42 150,51 972,52 950.)

DHouser wrote, “1997 drug offense.” (Doc. Nos. 39 7, 51 § 7.) DHouser signed the
employment application, represiny that the information he pvided was true and complete.

(Doc. Nos. 39 1 94, 51 1 94.) DHouser recpegdithat providing false information on his



application could result in dismissal from eyhent. (Doc. Nos. 39 1 95, 51 1 95.) DHouser
then outlined his criminal histoiy more detail in a separatdtkr, which was not signed. (Doc.
Nos. 39 11 78-80, 51 11 78-80.) In this letter,oDser wrote, in part, that he “was found not
guilty of all the charges excethe possession of drugs.” (Doc. Nos. 39 1 82, 51 1 82.)
However, DHouser was actually convictedchirges that includectiminal conspiracy,

burglary, robbery, and simple assault. (DocsN\2® { 84-86, 51 Y 84-86.) The parties dispute
whether DHouser clarified honvictions later in the teer. (Doc. No. 51 {{ 80, 82.)

Elaborating on his crimindlistory, WHouser wrote on $iapplication, “Only as a
juvenile, never as an adult. Will explain inanview.” (Doc. Nos. 42 {51, 52 1 51.) However,
WHouser was convicted of a crime when he waadit; at age 19, he pled guilty to robbery.
(Doc. Nos. 42 1 56, 52 1 56, 59 at 144.) ddiaon, WHouser pled noontest to criminal
attempted homicide when he was Eags old. (Doc. No. 42 § 58, 52 § 58.)

Defendant terminated DHouser’s and WHeans employment about ten days after
Defendant received the email questioning thegminal history (Doc. Nos. 39 1 48, 104, 51
104, 59-3 at 2). When DHouser and WHouser wamainated, Defendant’s administrators told
them that their termination was due to their disgsty about their criminal history. (Doc. Nos.
391 105,42 974,51 1 105, 52 7 74.) Howeveridr and WHouser claim that they were
honest about their criminal backgrounds ieitlinterviews and tlmughout their employment
with Defendant. (Doc. Nos. 91 13, 15, 17, 78-82, 100-101, 52 11 62-64.)

DHouser alleges that during his interview with employee Barry Williams, he and
Williams reviewed DHouser’s background cheaid convictions, which Williams disputes.
(Doc. No. 51 11 13, 15.) DHousesalstates that he taughtsdas about his prison experience

at South Mountain and that numerous adstriators, including South Mountain Chief



Administrator Kris Smihal, knew about angdissed his prison exjence with children
residing at South Mountain. (Doc. Nos. 47-1 at 23, 51 § 17.)

WHouser avers that he was unintentionally misleading on his employment application.
He claims that when he was sentenced at remegears old, he was already in prison for a crime
committed while he was a juvenile. (Doc. No.3l@t 46.) Therefore, when he filled out
Defendant’s employment applicatigears later, he thought thakafl his convictions were from
when he was a juvenile. (ld.) He says he @xld his different convictions and sentences in his
interview with Williams. (1d.)

Defendant had an Employee Handbook as wetladisies prohibiting discrimination and
retaliation. (Doc. Nos. 39 1 116, 42 § 87, 51 § 526] 87.) Defendant’'s employees received
training on cultural diversity at the time okih hire and through ongoirtcainings internally by
Williams. (Doc. Nos. 39 11 114-15, 42 |1 85-86, 51 1 114-15, 52 Y 85-86.)

B. Plaintiff Yvette Braxton

Braxton, who is African-American, was hit@as a Case Manager at Defendant’s
South Mountain location in May 2011. (Doc.Nd5 1 12-13, 50 1 12-13.) Before Braxton
started her Case Manager position, Defendamiacted her and offered her the advanced
position of Director of Treatmemtt South Mountain, at an annual salary of $35,000. (Doc. Nos.
45 7 14, 50 1 14.) Months later, in October 2@dfendant promoted Brton to Director of
Compliance and Treatment ati@h Mountain. (Doc. Nos. 4515, 50 { 15.) Her promotion
included a financial raise of approximately 30&tich resulted in an annual salary of $45,000,
and entrusted Braxton with additional respotifisigs. (Doc. Nos. 491 16-17, 50 ] 16-17.)

From 2012 to 2013, Braxton claims to habserved and reported numerous racially-

charged incidents at South Mountain. For eglamnshe describes attempting to discipline an



employee for using racist language in the workplace, but being thwarted by Smihal. (Doc. No.
47-5 at 13-14.) She felt that on numerous oceasiSmihal failed to discipline white staff
members for racist conduct. (Id. at 13-14,185-24.) She also recall€onversations with

Smihal that she perceivedlbe racist. (Id. at 18.)

In January 2013, DHouser became the Chdministrator atDefendant’s Breezewood
location. (Doc. Nos. 45 { 18, 50 { 18.) Braxtieges in her complaint that she then requested
a transfer to Breezewood. (Doc. Nos. 45 219 2@.) Braxton tesi#d, “I received a phone
call from Jerry Fox, And | don’t know Jerry’s position, but he a corporate person . . . and Jerry
talked to me about possibly transferring t@e®ewood. And his words were they need strong
African American female staff there, and tidnk you would make great addition to the
Breezewood Camp.” (Doc. Nos. 45 | 23, 50 1 Baxton agreed that was important from a
clinical perspective to have an African-&ncan in a predominant role at the Breezewood
location. (Doc. Nos. 45 25, 50 § 25.) Braxtastitied that her supeisor at South Mountain,
Smihal, asked her not to leavfDoc. Nos. 45 { 26, 50 1 26.)

Prior to transferring to Breezewood, Defendasked Braxton to find and train a
replacement to work at the South Mountaicaltion, which she did. (Doc. Nos. 45 { 29-30, 50
19 29-30.) On April 1, 2013, Braxton started hew position at Breezewood as a Clinical
Supervisor. (Doc. Nos. 45 § 31, 50 { 31.) Braxdaims that when she arrived, racist incidents
were occurring at Breezewood, in part becausiee staff members we unhappy that DHouser
brought another black employee to Breezewood. (Doc. No. 47-5 at 36-38.) Braxton was
allegedly called derogatory names. (ld. at 38umerous staff meetingsere held to address

the racial tension &reezewood. _(Id. at 37.)



On or about April 24, 2013, DHouser wasnenated from his position at Breezewood.
(Doc. Nos. 45 32, 50 1 32.) Also in Apillefendant held a finance meeting to discuss
financial issues at Breezewood. (Doc. N&s 9 33, 50 1 33.) Braxton acknowledges that
Defendant’s CEO suggested eliminating a position, including possibly Braxton’s position, but
that Fox suggested eliminating a differentipos. (Doc. Nos. 45 1 34, 50 1 34.) Yester
testified that after Defendant terminated DHaEu$0x became the interim Chief Administrator
at Breezewood. (Doc. Nos. 45 { 36, 50  36.)

In addition to Breezewood, only two of Defendant’s locations, the New Directions
Shelter and South Mountain, employed a ChhiSupervisor in addition to a Chief
Administrator. (Doc. Nos. 45 | 38, 50 1 38he New Directions Shidr and South Mountain
were two of Defendant’s larger locations, wéthh average census (number of children residents)
of 78 and 59, respectively. (Doc. Nos. 45 { 39129.) Defendant’s smaller locations did not
employ a Clinical Supervisor. (Doc. Nos. 980, 50 § 40.) The following locations did not
employ a Clinical Supervisor: (a) VisionQuésiademy at Franklin (average census 49), (b)
VisionQuest Academy at Standing Timbers (aver@gesus 27), (c) Lee Preparatory Academy at
Meadville (average census 29), (d) Lee Prafmaly Academy in Philadelphia (average census
18), and (e) Bucks County Group Home (averegyesus 6). (Doc. Nos. 45 41, 50 § 41.)
Breezewood'’s census was, at best, one-half of the census of the two Defendant locations
employing Clinical Supervisors, and at onenpavas only one-third of the census of those
locations. (Doc. Nos. 45 {43, 50 1 43.) Defendatdgrmined that it was in its best interest to
eliminate Braxton’s position at Breezewoodjitey her off on May 21, 2013. (Doc. Nos. 45 |
45, 50 1 45.) Defendant informed Braxton thatltyoff was due to financial issues at the

Breezewood location. (Doc. Nos. 45 46, 50 1 46.)



In the 2013 fiscal year ending in June 2Qd&hin one month of Braxton’s departure),
Breezewood’s financial loss was $101,831. (Doc. Nos. 45 7 49, 50 § 49.) By way of
comparison, the Breezewood location had madd proét in the 2011 and 2012 fiscal years of
$86,086 and $93,844, respectively. (Doc. Nos. 86,%0 § 50.) Further, the census at
Breezewood declined in the months after Braxddayoff. (Doc. Nos. 45 § 51, 50 51.) The
census fell from an average of &idents in the last quarter2012 to 21 residents in the last
quarter of 2013 — nearly a 20% decline. (Dos. 45 52, 50 1 52.) After her termination,
Defendant did not replace Braxton. (Doc. N&s g 53, 50 1 53.) Defendant laid off three other
people from mid-January 2013 through mid-®eqber 2013, all of whom were white. (Doc.
Nos. 45 1 56, 50  56.) Defendant’s Vice Prsticbf Administration, B Rosica, testified
that Defendant closed 6 facilities in the gast years, including the Breezewood facility, which
ultimately closed in September 2015. (Doc. Nos. 45 § 57, 50 1 57.)

However, prior to her termination, Braxtoraiths she felt targeted as the only African-
American member of the management teaBraezewood. (Doc. No. 47-5 at 44.) She asserts
that her schedule was changed when the othie wianagers’ schedulegere not and that she
was called to meetings on her days off that thi#enhanagers were not forced to attend. (Id. at
42-44) In addition, she questions the finanmative of her termination, as Fox had recently
spoken to her about giving her a raise Bneezewood’s census did not change between her
arrival and her termination._(Id. at 44.) riaermore, although Defelant points to other
employees who were terminated for financias@ens around the same time as Braxton, Braxton
indicates that these employees were termintiek to four monthbefore and after her

termination. (Doc. No. 57 at 200-01.) Fiyalhlthough the Breezewood facility eventually



closed due to financial difficulties, it did nolbose under September 2015, over two years after
Braxton was allegedly terminated financial reasons._(ld. at 190)

During her deposition, Braxton testifiecattshe had no recollection of racist or
discriminatory statements made by Defendapesusors Yester or Fox. (Doc. Nos. 45 § 59, 50
1 59.) Defendant had an Employee Handbook disasgolicies prohibiting discrimination and
retaliation. (Doc. Nos. 45 { 60, 50 1 60.) Defant employees received training on cultural
diversity at the time of their hire and througihigoing trainings internally by Williams. (Doc.
Nos. 45 1 61, 50 § 61.)

Il LEGAL STANDARD

Rule 56(a) of the Federal Rules of Cikilocedure provides that summary judgment is
warranted “if the movant shows that there is noougee dispute as to any material fact and the
movant is entitled toudgment as a matter of law.” Fed.@v. P. 56(a). A factual dispute is
material if it might affect the outcome of thataunder the applicable lavand it is genuine only
if there is a sufficient evidentiary basis thaiuld allow a reasonabledi&finder to return a

verdict for the non-moving party. Andersv. Liberty Lobby, Inc., 477 U.S. 242, 248-49

(1986). At summary judgmerthe inquiry is whether the &lence presents a sufficient
disagreement to require submission to the jury or whether it is so @atetsat one party must
prevail as a matter of law. Id. at 251-52.making this determination, the Court must “consider

all evidence in the light most favorable to therty opposing the motion.” A.W. v. Jersey City

Pub. Schs., 486 F.3d 791, 794 (3d Cir. 2007).
The moving party has the initial burdenidéntifying evidence that it believes shows an

absence of a genuine issue of material f&noshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d

135, 145-46 (3d Cir. 2004). Once the moving phey shown that there is an absence of



evidence to support the non-movipagrty’s claims, “the non-moving party must rebut the motion
with facts in the record ar@hnnot rest solely on assertianade in the pleadings, legal

memoranda, or oral argument.” Berckeley. Grp. Ltd. v. Colkitt, 455 F.3d 195, 201 (3d Cir.

2006); accord Celotex Corp. v. Catrett, 477 35/, 324 (1986). If the non-moving party “fails

to make a showing sufficient to establish thetexise of an element essential to that party’s
case, and on which that partylMaear the burden at trial,” sumary judgment is warranted.
Celotex, 477 U.S. at 322. With respect togh#iciency of the evidence that the non-moving
party must provide, a court should grant a mofor summary judgment when the non-movant’s
evidence is merely colorable, conclusoryspeculative._Anderson, 477 U.S. at 249-50. There
must be more than a scintilla of evidenapgorting the non-moving party and more than some

metaphysical doubt as to the material facts.al@52; see also Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 586 (1986)rtler, a party may not defeat a motion for

summary judgment with evidenceattwould not be admissible at trial. Pamintuan v. Nanticoke

Mem’l Hosp., 192 F.3d 378, 387 (3d Cir. 1999).
1. DISCUSSION
A. Race Discrimination Claims
1. Legal Standard Applicable toRace Discrimination Claims
In this case, Plaintiffs bring claims afae discrimination and retaliation under 42 U.S.C.
§ 1981. Section 1981 provides, in kaat part, that “[a]ll persons . shall have the same right
in every State and Territory to make and enfametracts.”_Id. “[T]he term ‘make and enforce
contracts’ includes the making, performance, modification, and termiratemontracts, and the
enjoyment of all benefits, privileges, terms, @odditions of the contragal relationship.”_ld.

When employment discrimination claims areugght under 8§ 1981, courts apply the tests used to

10



evaluate employment discrimination claims brouginder Title VIl of the Civil Rights Act of

1964. 42 U.S.C. 8 2000e et seq.; Anderson v. Wachovia Mortg. Corp., 621 F.3d 261, 267 (3d

Cir. 2010). There are two tests that are appliestith race discrimination claims, but the parties

agree that the McDonnell Douglaralysis governs this case.

Under the McDonnell Douglas test plaintiff musffirst establish a prima facie case of

race discrimination, which includes establishing {iatthe plaintiff is anember of a protected
class, (2) he was qualified fars position, (3) he suffered adwerse employment action, and (4)

the circumstances raise an inference of unladiicrimination. Sarullo v. U.S. Postal Serv.,

352 F.3d 789, 797 (3d Cir. 2003). If a plaintiff metbis burden, the defendant must “articulate
some legitimate, nondiscriminatory reason” for firthg plaintiff. 1d. If the defendant does so,
the plaintiff must show that the defendantason for firing him is pretext. Id.
2. Plaintiff Donald Houser’s Race Discrimination Claim

The parties agree that DHouser is a menoberprotected class and suffered an adverse
employment action. However, the parties disagas to whether DHouser was qualified for his
position and whether the circumstances oftdimination raise an inference of unlawful
discrimination. The parties also dispute wieetDHouser sufficientlgstablished pretext.

a. Qualifications

Defendant argues that DHouseilddo state a prima facie @sf race discrimination in
that he cannot show that he was qualifmdhis positions with Defendant. Specifically,
Defendant argues that DHouser was unqualifechbise he was dishonest or misleading on his
employment application, which is also tlegitimate reason proffered by Defendant for

DHouser’s termination. (Doc. No. 40 at 20, 2Bgfendant cites to Nelson v. Devry, No. 07-

4436, 2009 WL 1213640, at *6 (E.D. Pa. Apr. 23, 208&)the proposition that “[w]hen an

11



employee violates a company policy resulting it #mployee’s discharge, it is clear that such
an employee is not meeting the employer’s legitemepectations, and, thus, is not qualified for
the position.” (Doc. No. 40 at 20.)

However, numerous circuit courts hdeeind that “a court may not consider the
employer’s alleged nondiscriminatory reasontéiking an adverse employment action when

analyzing the prima facie case.” Wexler v. W Fine Furniture, Inc., 317 F.3d 564, 574 (6th

Cir. 2003);_Melendez v. Autogermana, Ing22 F.3d 46, 51 (1st Cir. 2010); EEOC v.

Horizon/CMS Healthcare Corp., 220 F.3d 1184, 1@198h Cir. 2000). Dmg so would “bypass

the burden-shifting analysis and deprive the plaintiff of the opporttmgiow that the
nondiscriminatory reason was in actuality a @xetlesigned to mask discrimination.” Wexler,

317 F.3d at 574; Melendez, 622 F.3d at 51; #urj 220 F.3d at 1193. This reasoning has been

adopted by various district courts in the Th@ircuit, see Ace v. Armstrong Utils. Inc., No. 14-

526, 2016 WL 738051, at *25 (W.D. Pa. Feb. 25, 2016) ¢&quire Plaintiff torebut this reason
in order to establish a prima facie case ofritisination improperly imposd into the prima facie

analysis the later stagesthe McDonnell Douglas test.”); iler v. KeystoneBlind Ass’n/TPM,

No. 11-887, 2013 WL 93651, at *5 (W.D. Pa. J&n2013);_ Nunez v. Temple Prof’l Assocs.,

No. 03-cv-6226, 2005 WL 435238, at *4 (E.D. Pab. 22, 2005), and Nelson does not mention

this line of decision8. Therefore, Nelson’s reasoning is unpersuasive.

?|n addition,_ Nelson’s reasoning has been furthieittied away by numerous cases that indicate
that “whether a plaintiff subjectively fulfilled aamployer’'s expectations is more appropriately
considered during the pretext stage of theymmal’ Sweeney v. Roche Diagnostics Corp., No.
4:11-cv-01691, 2013 WL 6731049, at *7 (M.D. Beec. 19, 2013); Weldon v. Kraft, Inc., 896
F.2d 793, 798 (3d Cir. 1990); Fowle v. C & C Cola, 868 F.2d 59, 64-65 (3d Cir. 1989).
Accordingly, Nelson’s discussion of “the emplogdegitimate expectations” in the context of
the prima facie case of discrimination is unpersuasive.
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Pursuant to the above-cited precedent, icdenation of DHouser’s dishonesty on his
employment application during &htiff's prima facie case would deny him the opportunity to
show that Defendant’s proffered nondiscriminatagson is pretextTherefore, this Court
declines to find DHouser unqualified due ts Hishonesty on his engyiment application.
Evidence of DHouser’s dishonessyproperly analyzed during tlsecond and third parts of the

McDonnell Douglas test.

Aside from his dishonesty on his employmapplication, Defendant does not offer any
reason why DHouser was unqualified for his positi (Doc. No. 40 at 20-21.) In addition,
Defendant admits to promoting DHouserltiple times during his first two years of
employment. (Doc. No. 39 |1 18-30); sedld&j 2013 WL 93651, at *5 (“First, Defendant
promoted Plaintiff to the position of Lead Atteard, thus it cannot easitontend that he was
‘unqualified’ for the position.”). These promotis were accompanied by significant salary
increases. (Doc. No. 39 11 18-30.) DHouser @seived positive performance evaluations and
various awards during his tenure with Defendg(id. 11 17-18, 20, 28, 34.) Consequently, this
Court finds that DHouser has met his initial bremwabf establishing that he was qualified for his
positions with Defendant.

b. Inference of Discrimination & Pretext

In order to raise an inference of discrimioatithe fourth element of a prima facie case, a

plaintiff in a race discrimination action mustosv acts that, “if otherwise unexplained, are more

likely than not based on the consideration ghémmissible factors.” Furnco Constr. Corp. v.

Waters, 438 U.S. 567, 577 (1978); see Pivirettmnovative Sys., Inc., 191 F.3d 344, 356 (3d

Cir. 1999) (explaining that “Supreme Court preeet . . . clearly require[s] only ‘evidence

adequate to create an inference thagraployment decision was based on an illegal

13



discriminatory criterion’). A plaintiff may raise this inference by showing that similarly-
situated individuals outside the protected clasewreated more favorabtian the plaintiff,

Matczak v. Frankford Candy and Chocol@e., 136 F.3d 933, 939 (3d Cir. 1997); Hileman v.

Penelec/FirstEnergy Corp., No. 1:14-t%71, 2017 WL 2778562, at *5 (M.D. Pa. June 27,

2017), but the test is a flexible one, and diffiefactual circumstancesay call for different

analyses. Pivirotto, 191 F.3d at 357.

In this case, there exist disputed mateaals$, construed in the light most favorable to
DHouser, from which a reasonable factfinder daaofer that unlawful discrimination motivated
Defendant’s decision to terminate DHouser'ployment. The record shows that Defendant
may have known about DHouser’s criminal history for almost two years before it fired him for
lying about that history. (Doc. Nos. 47-1 at22-47-13 at 16.) DHouselaims that Yester,
who made the decision to terminate his employreamd other administrators and management-
level employees knew about his criminal brgtand supported his employment by Defendant
prior to the receipt of the App2013 email. (Doc. Nos. 47-1 at 26-29, 47-13 at 16.) Moreover,
Defendant did not terminate white employeeasrémist behavior engaged in on Defendant’s
property, but terminated DHouser for lying lois application almogivo years after he
submitted the application, after many upper-l@mployees allegedly knew about his criminal
background, and after he receivagmerous promotions, raisesid awards. (Doc. No. 47-1 at
76-77.) These disputed facts permit a sufficiefgrence of race disgrination to establish a
prima facie case, requiring Defendant to articulate a “legitimate, nondiscriminatory reason”

justifying its decision to termate DHouser’s employment.
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Defendant’s proffered legitimate reason terminating DHouser’s employment is
DHouser’s dishonesty on his employment applicatidfil]o avoid summary judgment, the
plaintiff's evidence rebutting themployer’s proffered legitimate reasons must allow a factfinder
reasonably to infer thaach of the employer’s proffered non-dréminatory reasons was either a
post hodabrication or otherwise didot actually motivate the engyiment action (that is, the

proffered reason is a pretext).” FuentePerskie, 32 F.3d 759, 764 (3d Cir. 1994). “[T]he non-

moving plaintiff must demonsite such weaknesses, implausibilities, inconsistencies,
incoherencies, or contradictioimsthe employer’s proffered legmiate reasons for its action that
a reasonable factfindeould rationally find them ‘unworthy ofredence,” and hence infer ‘that
the employer did not act foré asserted] non-discriminayaeasons.””_Id. at 765.

DHouser has identified sufficient disputedter&l facts, construed in the light most
favorable to DHouser, that cowdipport a reasonable factfimtdeconclusion that Defendant’s
reason for terminating him was pretextual. As discussed above, Defendant claims to have
terminated DHouser for lying about his crimimagtory on his employment application (Doc.
Nos. 39 1 105, 51 § 105), although DHouser maintaatshid told Defendant’s employees in his
interview and throughout his employment aboutchishinal history and prison time (Doc. No.

51 11 13, 15, 17, 78-82). In light of the radssues occurring &outh Mountain and

3 Although DHouser disputes thact that he was dishonest lois application (Doc. Nos. 39
76, 51 1 76), he agrees that he wrote “1997 dffense” in the criminal background section of
the application, in spite of hather convictions. (Doc. Nos. 39 74-75, 51 1 74-75.) He also
agrees that in an explanatory letter outliningidriminal history, he wrote that he was charged
with disorderly conduct, criminal conspisg@and possession of drudmt was “found not guilty
of all the charges except the possessiairogs.” (Doc. Nos. 39 {1 80-82, 51 1 80-82.)
However, DHouser was convicted of numerotmes aside from drug possession. (Doc. Nos.
39 11 83-84, 51 11 83-84.) DHouser recognizedphaigning the application, he represented
that the information was true andmplete to the besf his knowledge, and th&b the extent his
application contained false or misleading infatian, it could result imisqualification or
discharge from employment. (Doc. Nos. 3®%P5, 51 {1 94-95.) Defendant has therefore
articulated a legitimate, non-discrimingtageason for DHouser’s termination.
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Breezewood during DHouser’'s employment andaltismpts to call attention to and remedy
these issues, a reasonableffader could find Defendant’s pffered nondiscriminatory reason
for DHouser’s termination to be pretextual. Tdfere, this Court will deny Defendant’s motion
for summary judgment with respect@tlouser’s race discrimination claim.
3. Plaintiff William Houser’s Race Discrimination Claim

The parties agree that WHouser is a menobberprotected class and suffered an adverse
employment action. However, the parties disagree as to whether WHouser was qualified for his
position and whether the circumstances otéimination raise an inference of unlawful
discrimination and pretext.

a. Qualifications

Defendant argues that WHouser is unqualifiecause the evidence shows that he was
dishonest or misleading on his ployment application. (Doc.d 43 at 20.) However, based
on the discussion supra regarding DHousgualifications and @ansidering WHouser’s
numerous promotions, raises, and awardsxdunis employment with Defendant (Doc. Nos. 42
11 19, 21, 25, 52 |1 19, 21, 25), this Court ftidouser qualified for his positions with
Defendant.

b. Inference of Discrimination & Pretext

In this case, there exist disputed materats$, construed in the light most favorable to
WHouser, from which a reasonable factfinder daofer that unlawful discrimination motivated
Defendant’s decision to terminate his employmertie record shows that Defendant may have
known about WHouser’s criminal history for ten mtwbefore it terminated him for lying about
that history (Doc. No. 47-3 89-41), as WHouser claims tha reviewed his background check

with Williams during his interview and thae saw Williams hand his background check to a
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secretary to fax to Defendantsrporate office (Doc. No. 52  55). In addition, WHouser
complained about racist staff behavior, some/leich was directed at him, and explained that
white staff were jealous of the success e ather African-American staff members were
having with the children under their care. (Dblo. 47-3 at 23-25.) Wélser even recounts an
incident in which his supervisor, Smihal, madeially insensitive comments in front of him.
(Doc. No. 47-3 at 31.) He was then fired afeceiving various promotions, raises, and positive
evaluations. (Doc. Nos. 42 1 19, 21, 25, 529|121, 25.) These disputed facts permit a
sufficient inference of race dismination to establish a prinfacie case and require Defendant
to articulate a legitimate, norsdiriminatory reason justifyg its decision to terminate

WHouser’'s employment.

Although Defendant proffered a legitimatason for terminating WHouser’s
employment, namely, WHouser’s dishonestiyhis employment application, the above-
described disputed facts providesufficient basis for a reasonable factfinder to infer that
Defendant’s proffered nondiscriminatory reasonterminating WHouser’'s employment was

pretextual and “did not actliya motivate the employment action.” Fuentes, 32 F.3d at 764.

Therefore, this Court will deny Defendantietion for summary judgment with respect to
WHouser’s race discrimination claim.
4. Plaintiff Yvette Braxton’s Race Discrimination Claim
The parties agree that Braxton is a mendfex protected class, was qualified for her
position, and suffered an advesaployment action. However, the parties disagree as to
whether the circumstances of her terminatioseran inference of ualvful discrimination.
In this case, there exist disputed materats$, construed in the light most favorable to

Braxton, from which a reasonable factfinder cbimfer that unlawful discrimination motivated
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Defendant’s decision to terminate Braxton’s eoyphent, and therefore, Braxton has established
a prima facie case of race discrimination. tAs only African-American member of the
Breezewood location’s management team, Braxtaimd that her schedule was changed when
white managers’ schedules were not changed. (Boc47-5 at 43.) She also testified that she
was also forced to work nights and weekeiaaisl was called to meetings on her days off to
which white managers were notleal. (Id. at 43-44.) Braxtonsd avers that she attempted to
discipline a white employee for ratibehavior, but her attempt®re thwarted. (Doc. No. 47-5

at 13-14.)

In response, Defendant claims thagfon’s employment was terminated for a
legitimate, nondiscriminatory reas, specifically, for financial reasons. (Doc. Nos. 45 46, 50
46.) However, a few months prior to Braxtemérmination, Fox allegedly spoke to her about
giving her a $2,000-$3,000 raise. (Doc. No. 47-84a} In addition, the financial records
submitted by Defendant show that when Braxton was terminated, Breezewood had the same
number of children residents as it did whenisiiteally requested trasfer to Breezewood. (Doc.
No. 47-15 at 39-45.) Although the number of desits declined after Braxton was terminated,
the numbers were higher while Braxton was employed at Breezewood compared to subsequent
months. (Doc. No. 47-15 at 43-51.) lidition, although Defendant claims that other
employees were terminated for financial reasionclose proximity to Braxton’s termination,
those employees were terminated three to fieomths before and aft@&raxton’s termination.

(Doc. No. 47-14 at 18.) Further, Braxton idensfracial incidents that occurred while she was
employed at South Mountain and Breezewood uiticlg incidents in which she requested
punishment for white staff members who used ragtiak in the workplace. (Doc. No. 47-5 at

14-16.) Braxton has pointed to sufficientplitsed material facts from which a reasonable
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factfinder could infer that Defendant’s artiated legitimate, nondiscriminatory reason for
terminating her employment was a pretext f@cdmination. Therefore, the Court will deny
Defendant’s motion for summary judgment witbpect to Braxton’s race discrimination claim.
B. Retaliation Claims
1. Legal Standard Applicable to Retaliation Claims

The_McDonnell Douglas burden-shifting tesg@bpplies to retaliation claims under

§ 1981. To establish_a prima facie case of retafiaPlaintiffs must establish that (1) they
engaged in protected activity, (2) Defendatkt an adverse action agat them, and (3) there
was a causal connection betweegittiparticipation in the pretted activity and the adverse

action. Estate of Oliva ex rel. McHughNew Jersey, 604 F.3d 788, 798 (3d Cir. 2010). In

addition, “[i]n a retaliation caseaintiff must demonstrate th#itere had been an underlying
section 1981 violation.”_1d. IPlaintiffs meet this burden, Defenttanust articulate a legitimate
reason for terminating Plaintiffs’ employment. Id.Defendant succeeds, Plaintiffs must show
that Defendant’s reasons forifig them were pretext. Id.

“To engage in ‘protectedctivity’ a plaintiff cannot cmplain about merely unfair
treatment, rather they must complain abostdmination based on membership in a protected

class.” _McClain v. Avis Rent A Car Sysdnc., 648 F. App’x 218, 224 (3d Cir. 2016).

Complaints may be in the form of formal didaary charges or grievances against an employer,
and may also include “informal protestsdidcriminatory employmnt practices, including

making complaints to management.” Dasiel Sch. Dist. of Phila., 776 F.3d 181, 193 (3d Cir.

2015) (internal quotations omitted); Merke v.ckbeed Martin, 645 F. App’x 120, 124 (3d Cir.

2016).
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2. Plaintiffs’ Retaliation Claims

DHouser identifies the following circumstanceatthe alleges constitute engagement in
protected activity (Doc. No. 54 ad): (1) reporting and attertipg to remedy racial tension
(Doc. No. 47-1 at 49-50, 53); (2) refusingimfor Smihal when interviewed during an
investigation into her behavior (id. at £3,); (3) addressing staff members’ racially
inappropriate behavior (id. 49-50, 53, 56); (4) seeking appr@te sanctions for staff who
engaged in racist behaviod(iat 50, 53, 56); (5) exposing Srails inappropriate actions to
Defendant’s administrators (id. at 43); (6) oppgstmihal when she refused to sanction racist
behavior (id. at 50); and (7) attempting ttegrate the staff at Breezewood (id. at 54-55).

WHouser claims that he engaged in the felltg protected activityDoc. No. 55 at 22):
(1) reporting racist conduct hwhite staff members (Doc. Nd7-3 at 24-25, 28); (2) reporting
the fact that African-American and white staffmmgers were divided by gh(id. at 22-23); and
(3) asking to be transferred from South Moumtai Breezewood to get away from racial issues
(id. at 34).

Finally, Braxton identifies the following instaes of alleged protected activity (Doc. No.
53 at 24-25): while at South Mountain, (1) attéimgp to discipline a white employee for using
racist language but being thwarted by Sm{balc. No. 47-5 at 13-14); (2) complaining to
Smihal about the racist YouTub@&leos and advocating for thermination of the involved
employees (id. at 23-24, 26); and while at Breama, (3) working through racial issues with
Fox and DHouser (id. at 37-38n@(4) being subjected to scheglthanges when her white co-
workers were not (id. at 43-44).

Protected activity in the coext of a § 1981 retaliation chaiinvolves complaining to an

employer about racially discriminatory activitiesgaged in by that employer. See Crawford v.
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Metro Gov't of Nashville & Davidson Cit, 555 U.S. 271, 276 (2009) (“When an employee

communicates to her employer a belief thateéimployer has engaged in . . . a form of
employment discrimination, that communicatiemtually always ‘constutes the employee’s
opposition to the activity.™) (citation omitted).

Construing all facts in the light most favorabdePlaintiffs, thisCourt concludes that
Plaintiffs have sufficiently iddified potentially protected aciies in which they engaged for
purposes of establishing a prima facie casetadiation. For example, both DHouser and
Braxton tried to address staff members’ sdbiehaviors through digdine, which included
opposing Smihal, their superior, when she refuseshiation racist behavio(Doc. Nos. 47-1 at
49-50, 53, 56, 47-5 at 13-14, 23-24, 26.) In additwhklouser reported the division of African-
American staff members and white staffmieers by shift. (Doc No. 47-3 at 22-23.)

Furthermore, although Plaintiffs have nobyided much detail abothe timing of these
potentially protected activities relative tethrespective terminatns, based on the Court’s
review of the record, alif the incidents appear to have oeed within a relatively short time
frame, after which Plaintiffs were terminate@iherefore, the Courtrids that, construing all
facts in the light most favorabte Plaintiffs, a reasonable féioder could find that Plaintiffs’
terminations were causally related to Plaintifisgagement in these activities, and therefore,
Plaintiffs have state a prima factase of retaliation. Further, in light of the Court’s conclusion
supra regarding the existence of disputed material facts, constrilnedlight most favorable to
Plaintiffs, from which a reasonable faatdier could infer that Defendant’s stated
nondiscriminatory reasons for terminating Pldfstiemployment were pretextual, the Court will

deny Defendant’s motions for summary judgment wétbpect to Plaintiffs’ retaliation claims.
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IV.  CONCLUSION
For all of the reasons discussed above, the Court will deny Defendant’'s motions for

summary judgment. Anppropriate Order follows.
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