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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICTOF PENNSYLVANIA

IMAX CORPORATION,
Plaintiff

Civ. No. 1:15-CVv-0378

V.
THE CAPITAL CENTER D/B/A CAPITAL:
CENTER FOR THE ARTS, SCIENCE :
AND EDUCATION, INC,,

Judge SylviaH. Rambo
Defendant

MEMORANDUM

In this breach of contract actidPlaintiff has moved for judgment on the
pleadings as to both its breach of contdaim and Defendant’s counterclaim regarding
nonpayment of a lease for commatenotion picture equipment-or the reasons below, the

court will grant Plaintiff's motion.

l. Backaround*

A. Facts

Plaintiff IMAX Corporation (“Plaintiff” or “IMAX") is a Canadian corporation
that specializes in motion picture technologm$ering proprietary software and theater
architecture and equipment for entertainment pwgogDoc. 1, 11 3, 5.) In June of 1996,
Plaintiff entered into a lease with The @apCenter d/b/a Capital Center for the Arts,

Science and Education, InEDefendant”), which is a Penylsania non-profit corporation

! As required on a motion for judgment on fieadings, the following facts are taken from
Plaintiff's complaint (Doc. 1), Defedant’s answer and counterclaj®oc. 9), Plaintiff's answer to
Defendant’s counterclaim (Doc. 11jchany exhibits attached to theeatings, unless indicated otherwise.
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that trades and does business as the Whitak#eC®r Sciences and the Arts, for an IMAKX

three-dimensional motion picture projectiorstgm and the right for Defendant to use
IMAX’s trademark. (d. at § 6; Doc. 9, p. 1 of 12.) &lparties subsequently entered into
several renewals aramendments to the original leaagreement (collectively, the
“Agreement”) from 1998 to 2004. (Doc. 1 at 18.7-At issue here is the final amendment
that the parties executed in 2004 (theO2@mendment”), which extended the original
lease term through September 8, 201€. 4t § 9.)

Under the terms of the Agreement, Defant leased the IMAX system in order
to operate an IMAX three-dimensional theaethe Whitaker Centeand agreed to pay

both an annual maintenance fee andrarual minimum rent to Plaintiff.Iq. at 1 10-12.)

The Agreement defines the mnance fee as amnual payment of $41,400 due in May of

each year during the lease term, and the annual minimum rent as the greater of seven
of the box office receipts or $75,000, due in monthly paymeids, Ex. A at p. 4 of 26; Ex.
Catp. 2 0of 12.) Upon defty Defendant, the Agreementomides that Plaintiff has the

right to terminate the Agreement, acceleftte Minimum Rent foithe unexpired portion of

the Term . . . as liquidated damages andasgienalty,” and regain possession of the IMAX

system. Id. at § 14; Ex. A at p. 11 of 26.) Witkgard to implied warranties during the
lease term, the Agreement includes a disclaimer, which states:

Disclaimer of Warranties and Limitation of Remedies. The
covenants, representations and warranties of [[MAX] contained
in this Agreement arein lieu of all other covenants,
representations and war ranties, expressed, statutory or otherwise
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implied, asto the System, its condition, fitnessfor use,

mer chantability, durability or suitability for any particular use
intended by [Defendant] and [Defendant] hereby confirmsthat
I[MAX] has not given any such covenant, representation or
warranties.

(Id., Ex. A at p. 11 of 26.) Finally, the Agreematso contains an integration clause, whi
states:

This Agreement represents the emtitansaction between the parties

relating to its subject matter, and supersedes all prior agreements,

negotiations and proposals, written and oral, relating to its subject

matter. No agreement purporting to amend or modify this Agreement

shall be valid and binding updhe parties unless in writing and

signed by both parties.

(Id. at p. 12 of 26.)

Prior to entering into the 2004 Amendmdbdéefendant expressed its desire to b
able to play “Hollywood movies” on the IMAXystem, and as part of the 2004 Amendme
made a “significant financial investment” apdate the IMAX systerto an improved Quick
Turn Reel Unit. (Doc. 9, Countercl., 11 3-Llaintiff subsequently announced a new dig
projection technology that Defendant aversdered its IMAX system incapable of playing
new Hollywood movies and therefore obsoletiel. &t 7 6-7, 9.) Significantly, however,
the 2004 Amendment contains a clause progdhat should IMAX develop new digital
projection technology during the lease teBefendant had the right to lease such

technology at a price “equal to that which IMAX has provided to similar sized clients le

similar technology during the applicable calendarye (Doc. 1, Ex. C at p. 11 of 12.)
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As alleged in the complaint, Defenddailed to pay its annual minimum rent as

of July 31, 2014, and was in default on the rteaiance fee as of Septber 21, 2014. (Doc,

1 at 1 17-18.) By letter dat&kptember 4, 2014, Plaintiff nfitid Defendant that it was in
default of its rent obligation, and, per the terms of the Agreement, if it did not cure the
default within thirty days, Plaintiff had thigght to terminate the Agreement and demand :
amounts due, including the minimum rent fioe remainder of the lease ternhd. @t 1 19-
20.) On September 22, 2014, afiefendant made no attemptdore the alleged default,
Plaintiff took possession of the IMAX system. d® 9, Countercl. atl8; Doc. 19, p. 2 of
13.) On October 30, 2014, Plaintiff termiedtthe Agreement via letter and demanded
payment of all amounts due. (D&;.Countercl. at § 21.)

B. Procedural History

Plaintiff initiated this action by filing aomplaint on February 20, 2015. (Doc.
1.) Attached to the complaint are therdgment, the relevaamendments to the
Agreement, and the two lettemstifying Defendant of its algeed default and terminating th
Agreement. Id., Exs. A-E.) The complaint containsiagle count for breach of contract,
which Plaintiff alleges that Defendant breached the Agreement by failing to make its
scheduled payments on the ntaimance fee and minimum refot the IMAX system. Id. at
19 26-33.) On April 24, 2015, Bendant responded with ansaver, affirmative defenses,
and a counterclaim. (Doc. 9l its response, Defendant did not dispute that it ceased

making payments under the Agreement, btitemalleged that it had no obligation to
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continue making payments becausggr alia, Plaintiff fraudulently induced Defendant to
enter into the 2004 Amendment to the Agreemmviolated the implied warranties of

merchantability and fithess forparticular purpose, frustrated the purpose of the Agreer
retook possession of the IMAX system, aiself breached the Agreementd.(at pp. 7-9 of
12.) Plaintiff filed an answer to the courtgi@m on May 18, 2015, asserting the affirmati

defenses of waiver, estoppel, astdtute of limitations. (Doc. 11.)

On May 21, 2015, Plaintiff filed a motion for judgment on the pleadings (Dog.

12), followed by a brief in support theremi May 22, 2015 (Doc. 13)Defendant filed an

opposition to the motion on June 15, 2015 (O&), and Plaintiff replied on June 23, 2015

(Doc. 21). The dispute was subsequentfgrred to mediation on July 7, 2015 (Doc. 24),
which ended unsuccessfully on Septemb@035 (Doc. 27). Thus, the matter has been

fully briefed and is ripe for disposition.

I. L egal Standard

Federal Rule of Civil Procedure 12(c) all® any party to move for judgment or
the pleadings after the pleadings have closednbivithin such time as to delay trichee
Fed. R. Civ. P. 12(c). In considering suameation, the court must view the facts alleged
the pleadings as true and draw any inferetiee®from in the lighinost favorable to the
non-movant.Sikirica v. Nationwide Ins. Cp416 F.3d 214, 220 (3d Cir. 2005). In order t¢

prevail on a motion for judgment on the pleadirthe movant must show “that there is no
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material issue of fact to res@yand that it is entitled to judgment in its favor as a matter (of
law.” Mele v. Fed. Resee Bank of N.Y.359 F.3d 251, 257 (3d Cir. 2008iCarlo v. St.
Mary Hosp, 530 F.3d 255, 259 (3d Cir. 2008).

When a motion for judgment on the pleagh seeks dismissal of a claim, the
standard of review is nearly identical t@thior a motion to dismiss under Rule 12(b)(6).

See Volunteer Firemen’s InServs., Inc. v. FulleiCiv. No. 12-cv-2016, 2012 WL 6681802

*4 (M.D. Pa. Dec. 21, 2012) (citingurbe v. Gov't of Virgin Island®©38 F.2d 427, 428 (3d
Cir. 1991)) (citations omitted)The only notable difference that on a motion for judgmen{
on the pleadings, the court reviews not onky tbmplaint but also the answer and any
written instruments and exhibits attached to the pleadiltgciting 2 Moore's Fed.
Practice Civil § 12.38 (2004)3ee also Prima v. Darden Rests., |8 F. Supp. 2d 337,
341-42 (D.N.J. 2000). Despite thigfdrence, courts in this ciuit have consistently stated
that the distinction between the twtandards is “merely semanticChristy v. We The
People Forms & Serv. Ctrs., USA, In213 F.R.D. 235, 238 (D.N.J. 2008ge Smith v. City,
of Phila, 345 F. Supp. 2d 482, 485 (E.D. Pa. 2004) (cikegalbuto v. City of Phila937
F. Supp. 374, 376-77 (E.D. Pa. 1995) (“A matfor judgment on the pleadings pursuant {o
Federal Rule of Civil Procedure 12(c) is teghtising the same standard as a motion to
dismiss for failure to state a claim under FetlBiade of Civil Procedws 12(b)(6).”)). Just
as a complaint will survive a motion to dismiunder Rule 12(b)(6) if the facts alleged are

sufficient to “raise a right to relief above thpeculative level” such &t the plaintiff's claim




is “plausible on its face Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555, 570 (2007), so wi

a claim survive a motion fgudgment on the pleadings.

(1. Discussion

In its complaint, Plaintiff brings arsgle claim for breach of contract against
Defendant due to Defendant’s failure to ttone paying both the maenance fee and the
minimum rent as defined in theggreement, despite there being nearly five years left on the
lease term. eeDoc. 1.) Although Defendd asserted several afiiative defenses in its
answer and counterclaim (Doc. 9), it relies @ity on just four arguments in defense of
Plaintiff's breach of contraatlaim: (1) the doctrine of mué mistake is not barred from
consideration by either the Agreement’s in&igm clause or the parol evidence rule, and
serves as a basis for rescinding the Agreenf2hthe doctrine of frustration of purpose is
likewise not barred by the integration clauséher parol evidence rule and is an independent
basis for rescission of the Agreement; (3) RiHirs in possession of the IMAX system and
therefore cannot seek continued lease paynfienfgoperty in its own possession; and (4)
the disclaimer of implied warranties comted in the Agreement is insufficiently
“conspicuous” and therefore unenforceable. (O&; p. 3 of 13.) The court will address

these arguments in turn.




A. Mutual Mistake®

Defendant first argues that it entériato the 2004 Amendment with the
understanding that the IMAX system wouwldntinue to play “Hollywood 3D movies”
throughout the term of the Agrment, and because the systemo longer capable of doing
so, Defendant was mistaken @it executed the amendmei(boc. 19, p. 5 of 13.)
Pennsylvania adopts the Restatement (Secor@dpatiracts, which allows for a contract to
be voided “[w]herea mistake of both parties at the timeontract was made as to a basic
assumption on which the contrazas made has a material effectthe agreed exchange o
performances.” Restatement (Second) ontfacts § 152 (1981). A mistake by only one
party to a contract is congickd a mutual mistakwhere the non-mistaken party knows of
the mistaken party’s erroneous beliafladoes not correct the misapprehensiSae Eagle
Traffic Control, Inc.v. United Rentals, IncCiv. No. 02-cv-7439, 2004 WL 228686, *4
(E.D. Pa. Feb. 4, 2004) (citing re Allegheny Int’l, InG.954 F.2d 167, 180 @3Cir. 1992)).
However, “the erroneouzelief must relate to the facts they exist at the time of the
making of the contract. A party's prediction algment as to events txcur in the future,
even if erroneous, is not a ‘mistake Commonwealth Group-WinchestPartners, L.P. v.

Winchester Warehousing, In832 F. App’x 913, 922 (4th €i2009) (quoting Restatemen|

2 Because the court has jurisdiction over this matter based on diversity of citizenship pur
to 28 U.S.C. § 1332, it will apply the contrdatv of Pennsylvania as the forum staee Salve Regina
Coll. v. Russel499 U.S. 225, 226 (1991) (citifgyie R. Co. v. Tompkin804 U.S. 64, 78 (1938)).
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(Second) of Contracts 8§ 151 cmt. @gg also Charlton v. Gallciv. No. 09-cv-2447, 2010
WL 653155, *6 (E.D. Pa. e 19, 2010) (citing same).

Here, Defendant alleges that, at the twheontracting for the 2004 Amendmen
Plaintiff knew or should have known that tiAX system would not be able to play
“Hollywood 3D movies” throughout the full leaserm. Plaintiff counters that it had no wg
to know what the prevailing film projection technology would be ten to fifteen years in {
future, and that Defendant’s “mistake” was therefoot as to a fact in existence at the tim
of contracting, but instead would require a jredn as to a future @nt. The court finds
Plaintiff's argument, and specifically its relianceMnLeff Radio Parts Inc. v. Mattel, Inc.
706 F. Supp. 387 (W.D. Pa. 1988), persuasive.

In Mattel, the plaintiff acted as a distributand resaler of videgame cartridges
pursuant to a contract with Mattdd. at 391. An unexpectetha@ sudden decrease in the
demand for video games in the early 1980s achtdsttel to stop producing the video gam
system that played the cartridges and op Stupporting the system and cartridges with
advertising.ld. Unable to sell its remaining invenyoof cartridges, Defendant attempted
return them to Mattehut Mattel refusedld. Plaintiff then filed suit against Mattel seekin
to void its purchase obligations under the contract based ugpenalia, a theory of mistake
that is almost identical to that Defendant in the instant caskel. at 398. The plaintiff in
Mattel argued that it was mistaken as to Miatmtention to ontinue producing and

supporting the video game systamd cartridges, and, as iretinstant case, that the other
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party knew of its mistaken belief and took no steps to correfd.itSignificantly, rumors of

Mattel ceasing to produce the video gameesyshad spread and Mattel sent correspondence

to the plaintiff assuring it that the rumors wéastse a mere three mdrst before deciding to
stop production of, and spprt for, the systemld. at 397. Nonetheless, tMattel court

found that any mistaken belief that Matteduld continue manufacturing the video game

system was “clearly predicated on ‘a party’s jc#on or judgment as to events to occur in

the future[,]”” and did not relieve the plaintiff of its contractual obligatiolus.at 398
(quoting Restatement (Second)@bntracts § [151] cmt. a).

In the instant case, Defendant’s defeomutual mistakéails for the same
reason. Defendant’s defense is predicated‘@ac# it does not allege existed at the time
the parties entered into the 2004 Amesedina subsequent technology for showing
“Hollywood 3D movies” that was incompatibigth the IMAX system it leased. Not only
did IMAX, as alleged by Defendant, releaseaetshnology after the parties entered into th
2004 Amendment, the court is not persuaded ttie subsequent film technology rendereq
Defendant’s leased IMAX system obsolberause Defendant domued to utilize the
system and meet its financial obligations urithe Agreement for nelgra decade after the
execution of the 2004 Amendment. Furthera) Defendant’'s argument that it was under
the erroneous belief that the IMAX systerowd play “Hollywood 3D movies” throughout
the entirety of the Agreement does not a craateutual mistake wher 1) the Agreement

makes no mention of “Hollyaod 3D movies;” 2) as part of the 2004 Amendment that
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extended the Agreement for a period of fiftgears, Defendant upgraded the system to t
then-new Quick Turn Reel Unit technology orlght years after entering into the original
Agreement; and 3) the 2004 Amendment itself Sjgadly contemplates a future upgrade t
digital projection technology. Indeed, the clause regarding the new digital technology
appears under its own separate heading, mhmatedy preceding the clause regarding the
Quick Turn Reel Unit upgrade, and states:

Digital Technology

If, during the [lease term], IMAXlevelops new digital projection
technology (“DP Technology”) for use the [tlheatre and [Defendant]
is desirous of leasing DP Trwology, IMAX shall provide pricing
equal to that which IMAX has providdo similar sized clients leasing
similar technology during the applicable calendar year.

(Doc. 1, Ex. C at p. 11 of 12.) Thernbination of upgrading as part of the 2004

Amendment and the inclusion of language regarding the next anticipated upgrade belie

Defendant’s argument that it reasonably expettiedystem to be able to play “Hollywooo
3D movies” for the full fifteen-gar lease term. Accordinglthe court finds that there was
no mutual mistake that would kethe Agreement voidable.

B.  Frustration of Purpose

Defendant next argues that the Agreeins voidable because the purpose for

which Defendant entered into it — to ptyollywood 3D movies” — has been frustratéd.

% Defendant appears to conflatéstargument with its argument fotutual mistake, and, indeed, cite
case law discussing the doctrine of mistak®&eeDoc. 19, pp. 8-9 of 13 (citingart v. Arnold 884 A.2d
316, 334-35 (Pa. Super. Ct. 2005) (statirag ttontract could beescinded for mutual mistake of fact).) Td
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The doctrine of frustration of purpess to be applied sparinglporn v. Stanhope Steel,
Inc., 534 A.2d 798, 812 (Pa. Super. Ct. 198K)party may avoid its performance on a
contract under the defense of frustration ofpese only where “after a contract is made, &
party’s performance is made impracticabighaut his fault by the occurrence of an event
the non-occurrence of which was a basic agxion on which the cordct was made.”
Ragnar Benson, Inc. v. Hempfield Twp. Mun. A@h6 A.2d 1183, 1190 (Pa. Super. Ct.
2007) (quoting Restatement (Second) of Contracts § 261).

Here, no such unexpected interveningrévoccurred after execution of the 200
Amendment. Rather, Defendant contends that the IMAX system’s inability to play new
films that require digital projection techogy caused the frustration of purpose. As
discussed above, based on the clause in the Agreement that specifically contemplateq
upgrade to digital technologgnd Defendant’s upgrading the technology of the IMAX
system in 2004, it is not reasonable thatpharties both entered into the 2004 Amendmen
on the basic assumption that the system woaktl no upgrades over the course of a fifte
year lease term. Accordingly, frustratiohpurpose does not provide a basis upon which
void the Agreement.

C. LeasePaymentsfor Repossessed Property

Defendant next argues that Plaintiffoiiecluded from seeking accelerated rent

payments pursuant to the Agreement beed&laintiff took repossession of the IMAX

the extent Defendant’s argument is based on mistakkeatbument was addressed and rejected by the g
suprg section IIl.A.
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system. Plaintiff counters that it is noepluded from seeking acceleration of the rent du
despite being in possession of the leasedoegemt, because Defendarttiuntarily returned
the IMAX system and Plaintiff did not accept the return as surrender.

Generally, a lessor of equipment hashaice, upon the lessee’s breach of the
lease, to seek either repossession of the pyopad actual damages, or acceleration of th
rent due for the remaindef the lease termKingsly Compression, Inc. v. Mt. V Oil & Gas
Inc., Civ. No. 09-cv-0316, 2010 WL 4929076, (W.D. Pa. Nov. 30, 2010) (citing600
Penn Corp. v. Comput. Scis. Car@iv. No. 06-cv-5329, 2@WL 4443016, *14 (E.D. Pa.
Sept. 30, 2008)xee also Finkle v. Gulf & W. Mfg. C@44 F.2d 1015, 1021 (3d Cir. 1984
However, possession of the leaggdperty itself does not preclude a lessor from seeking
accelerate the remaining remtere the lessee relinquishes possession voluntarily. Rath
lessee still must establish biear and convincing evidend®at the lessor accepted the
surrender of the leased properingsly, 2010 WL 4929076, at *5 (citin@nal v. BP
Amoco Corp.275 F. Supp. 2d 650, 668 (E.D. Pa. 2003)o establish acceptance of
surrender, the lessee cann@rely show that the lessogeened possession of the propert)
but must prove that the lessor’s actions were adverse to the repossession of the prope
the lesseeOnal, 275 F. Supp. 2d at 669 (citii®lonehedge Square Ltd. P’ship v. Movie
Merchs., Inc.685 A.2d 1019, 1023 (Pa. Sup€t. 1996)). In othewords, “[i]f the lessor
does not accept surrender of the goods and #se leontains an aceedhtion clause, the

lessor is entitled to receive as a lump suimeats that will fall due during the unexpired
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term of the lease.’Kingsly, 2010 WL 4929076, at *5 (citin600 Penn Corp2008 WL
4443016, at *14).

Defendant relies almost exclusively on iegsly decision to support its
argument that Plaintiff may neeek acceleration of rent umdbe lease while in possessio
of the leased propertySéeDoc. 19, pp. 10-11 of 13.) However, tKangsly court clearly
stated that “[a] lessee simply leaving thepmrty in the lessor’s custody is not clear and
convincing proof of accepnce of surrender.Kingsly, 2010 WL 4929076, at *5. In
Kingsly, the parties entered intdesase for a natural gas compsor. After the lessor
reconditioned the compressor and made it abk&léor delivery, the lesee refused to take
possessionld. The lessee made partial paymemtdar the lease, but later decided it did
not want the compressor, attempted to termitiedease, and demandedurn of its partial
payments.ld. at *2. The lessor subsequently attémal unsuccessfully, to sell or relet the
compressorld. Despite the lessee never taking pesgs and the lessor attempting to re
the equipment, the court nonetheless foundttietacts did not constitute acceptance of
surrender because the lessor’s actions had notared with the lessee’s possessory right
Id. at *5.

Here, Defendant requested that Riffitake possession of the IMAX system,
and Plaintiff acquiesced. Hower, Defendant’s request camell after Plaintiff's notice of
default and demand for acceleration of th&gestill due under the Agreement, and at no

point did Plaintiff demand repossession of & X system. While Pensylvania’s general
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rule, in order to prevent a lessor from obtaining a double recovery, is that a lessor mug
ordinarily choose between 1)p@ssession and actual damage®)acceleration of all rents
due,see id at *7 (citingOnal, 275 F. Supp. 2d at 668 (citifignkle, 744 F.2d at 1021));
1600 Penn Corp2008 WL 4443016, at *14iomart Dev. Co. v. Sgren@62 A.2d 1092,
1100 (Pa. Super. Ct. 1995), here the lessor is not asking the court to award both
possession and . . . accelerated rent, theofidiuble recovery is not present and not
relevant.” Kingsly, 2010 WL 4929076, at *7 (citingirsh v. Carbon Lehigh Intermediate
Unit # 21, 65 Pa. D. & C. 4th 390, 418 (Pa. Com.ZRI03)). Because Plaintiff has not ask
this court to award both possession and acceleratgdthe court finds that Plaintiff is in th
same position as the plaintiff Kingsly, and therefore is n@recluded from seeking to
accelerate the rent, despite beingassession of the leased property.

The same is not true regarding the anmuaintenance fee. iSt, the acceleratior
clause does not mention the annual maintenfagenly stating that “the Minimum Rent
for the unexpired portion of the Term shallduzelerated . . . and shall become due and |
paid upon the demand of [IMAX].(Doc. 1, Ex. A at p. 11 d16.) Thus, Plaintiff has no
contractual claim to aeleration of the annual maintenariee. Second, Plaintiff would be
unjustly enriched if it were llwed to accelerate ¢hannual maintenance fee where it is in
possession of the IMAX system and canpas$sibly have any future maintenance
obligations to DefendantSee Mitchell v. Moorer29 A.2d 1200, 1203 (Pa. Super. Ct. 199

(holding that a party is unjustly enriched where, under the circumstances, it would be
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inequitable for the party to retain a ben&sit which it has not provided value). Plaintiff
would essentially be paid foothing, which would result it obtaining “a benefit that
would be unconscionable for it to retairMartin v. Little, Brown & Ca.450 A.2d 984, 988
(Pa. Super. Ct. 1981). Accordingly, Plaihthay not pursue acceleration of the annual
maintenance fee.

D. Implied Warranties

Defendant’s final defense to Plaintiftseach of contraatlaim, which also
serves as the basis for Defendant’s counterclaim for breach of contract, is that the dist
of implied warranties contained in the Agreement is unenforceable. In this regard,
Defendant claims that Plaintiff failed to adbéo the implied warraty of fithess for a

particular purpose, as Plaintiff knew drosild have known that Defendant’s particular

purpose for entering into the Agreement waplay “Hollywood movies” through the entire

lease term. eeDoc. 9, Countercl. at Y 7-11.) Plafihcontends that the disclaimer is

claime

enforceable and properly disclaims the implied warranty of fithess for a particular purppse,

and, therefore, both Defendanéiffirmative defense and cownclaim based on that implieq
warranty fail. (Doc. 21, pp. 9-10 of 11.)

The Pennsylvania Uniform Commerciab@e allows for implied warranties,
including the implied warranty of fitness for arpieular purpose, to be disclaimed as long
the disclaimer is “conspicuous.” 13 Pa. C.$/&316(b). A clause or term is deemed to |

“conspicuous” when it is “so written, displayed or presented that a reasonable person
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which it is to operate ought to have noticed &3 Pa. C.S.A. § 1201(b)(10). As this court
has held, in assessing whethealisclaimer is “conspicuous;the court may consider the
disclaimer’s placement within the warranty do@nt the size of the typeface in which the
disclaimer appears, and the use of typphmastyles, colors, and highlighting to call
attention to the disclaimer.Woolums v. Nat'l RV530 F. Supp. 2d 691, 702 (M.D. Pa.
2008).

Here, the disclaimer found ingdhlAgreement appears as follows:

Disclaimer of Warranties and L imitation of Remedies. The
covenants, r epresentations and warranties of [[MAX] contained
in thisAgreement arein lieu of all other covenants,
representations and warranties, expressed, statutory or otherwise
implied, asto the System, its condition, fitnessfor use,

mer chantability, durability or suitability for any particular use
intended by [Defendant] and [Defendant] hereby confirmsthat
I[MAX] has not given any such covenant, representation or
warranties.

(Doc. 1, Ex. A at p. 11 of 26.While the disclaimer is in the same size font as the
surrounding text and is not highlighted, it deggear in boldface type and the heading is
underlined. The disclaimer is found in Sdhke B of the Agreement, which covers the
general terms and conditions of the leaSehedule B is sevarages in length and,
significantly, the disclaimer is the only clausatthppears in boldface type. Courts in thig
circuit have routinely held that discla@ms in boldface type, unlike the surrounding
provisions of the agreements in which they lacated, are sufficiently “conspicuous” to

disclaim impliel warranties.See, e.g., Mack Trucks, Inc.BorgWarner Turbo Sys., Inc.
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Civ. No. 08-cv-2621, 2011 WL 1045108, *7 (EPa. Mar. 22, 2011) (finding a disclaimer
of implied warranties in boldface type in @antract between sophiséited parties to be
“conspicuous”)D & D Transp. v. Freightliner, L.L.CCiv. No. 07-cv-0960, 2008 WL
919599, *5 (M.D. Pa. Apr. 2, 2008 [T]he disclaimer is the sae size as [the] surrounding
text, but it is in bold format. Much of thext on the same page is not in bold. The
disclaimer is in its own sepgte paragraph. The coudrcludes that a reasonable person
ought to have noticed this disclaimerHornberger v. Gen. Motors Cor®29 F. Supp.
884, 889 (E.D. Pa. 1996) (finding a disclaif@nspicuous” where the disclaimer was in
boldface type and the surrounding text was not).

Accordingly, the court finds that thesdlaimer of the implied warranty of fithes
for a particular purpose found in the Agreemisrsufficiently “conspicuous” and therefore
enforceable. Because the cdurts that the implied warranty of fitness for a particular
purpose was properly disclaimadthe Agreement, Plaintifhust be awarded judgment as
to Defendant'sounterclaim.

E. LeavetoAmend itsPleadings

Finally, Defendant argues that, should to@rt be inclined to award judgment ¢
the pleadings to Plaintiff as to both lieeach of contract claim and Defendant’s
counterclaim, the court shoulastead grant Defendant leave to amend its pleadings in o
to more specifically aver its defenses aralmbk based on mutual mistake and frustration

purpose. (Doc. 19, pp. 9-10 of 13.) Gellgrdeave to amend a pleading pursuant to
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Federal Rule of Civil Procedufiés(a) should be “freely give[nwhen justice so requires.”
Fed. R. Civ. P. 15(a)(2). However, a court need not grar lmeamend in the presence o
bad faith, undue delay, undue prejudice, or futilBee Lorenz v. CSX CorA. F.3d 1406,
1414 (3d Cir. 1993). Defendantsheequested to amend its pleading with regard to its
theories of mutual mistake and frustratiorpafpose, which the court has already rejecteq
herein. Because the cleantmage of the Agreement defe&iefendant’s arguments for
mutual mistake or frustration of purpose, anyeagment as to those issues would be futil

Accordingly, Defendant’s request for leave to amend its pleading will be denied.

V. Conclusion

Plaintiff has properly pleaded a breaclcohtract claim against Defendant, anc
Defendant has not disputed the underlyiaci$, namely, nonpayment of fees due under &
lease agreement. For the reasons stateih®efendant’s affmative defenses and
counterclaim fail as a matter ofa In addition, Defendant'sequest for leave to amend itg
pleadings is futile and will be denied. Acdmgly, Plaintiff will be awarded judgment on
the pleadings as to its breach of contcaim as well as Defendant’s counterclaim.

An appropriate order will issue.

s/Sylvia H. Rambo

SYLVIA H. RAMBO
United States District Judge

Dated: January 11, 2016
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