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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

CHERYL GAILEY, : 1:15-cv-564

Plaintiff, : Hon. John E. Jones Il

V.

LIFE INSURANCE COMPANY OF
NORTHAMERICA,

Defendant,

MEMORANDUM

October 17, 2016

Presently before the Court are fheties’ cross motions for summary
judgment. Plaintiff Cheryl Gailey Gailey”) filed a Motion for Summary
Judgment on May 23, 2016. (“Gailey’s kitm”) (Doc. 42). Defendant Life
Insurance Company of North America (“Life Insurance”) dikal a Motion for
Summary judgment on May 23, 2016. (fiinsurance’s Motion”) (Doc. 44).
Gailey asserts two counts against Life Insgg Count | is an alleged violation of
the Employee Retirement Incomecsirity Act (“ERISA”), 29 U.S.C.
81132(a)(1)(B), seeking the recovery of disability plan benefits. Count Il is another
alleged violation of ERISAInder § 1133, seeking an award of attorney’s fees for

Life Insurance’s failure to fatiw the plan’s procedures.
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l. BACKGROUND

The record of this case is comprised of the Administrative Record submitted
to Life Insurance in support of Gaileytlaim for disability benefits. (Doc. 39).

The Court notes that the parties do not appedispute any of the facts, but rather
the proper inferences tee derived from them.

Plaintiff Cheryl Gailey began workinigr LifeCare Management Services in
2004. (Doc. 49, 1 1j.Gailey was promoted toétposition of business office
manager in May 2012Id., at § 2). Gailey is forty eight years old and reports
having anxiety and depression issues since she was about twenty years old. (Doc.
39, p. 599).

Defendant Life Insurance CompanyNérth America issued a Group Long
Term Disability Insurance Policy to LifeCarnghe “Plan”) (Doc. 45, 1 1). As plan
administrator, LifeCare appointed Lifissurance as the named fiduciary for
deciding claims for benefits under the Plan and for deciding appeals of denied
claims. (d., at T 2).

The Plan affords benefits to tlew/ho qualify as “disabled” under the

following definition:

! When citing to the Administrative RecordetBourt will refer to the bates stamp page
numbers.

2 LifeCare Management Servicesanged its name to New L&are Management Services at
some point prior to the events that give riséhis action. (Doc. 45, § 2or purposes of clarity,
the court refers to the company as LifeCare.
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“The Employee is considered Disabl€dsolely because of Injury or
Sickness, he or she is:

1. unable to perform the material dutigfshis or her Regular Occupation;

2. 3ﬂgble to earn 80% or more of hishar Indexed Earnings from working

in his or her Regular Occupationld(, at 7).

The Plan limits disability benefifer mental illnesses and related other
conditions to 24 months of benefits. 88ice manager, Gailewas eligible for
Long Term Disability benefits under the Plan if she qualified as disalbidedat
5).

Gailey last worked for LifeCare onlyul5, 2013, when she reported having
an emotional breakdown and left the offi‘crying, shaking” and having a panic
attack. (Doc. 39, p. 599). Acating to Gailey, she has &e “unable to return to
work since then.”Ifl.). She had previously beeppaoved for shorterm disability
benefits. (d., at p. 491). She applied for long term disability benefits under the
Plan on July 29, 2013. (Doc. 49, { 5).

Certified Registered Nurse Practitionen8ea Abbey (“Abbey”) is Gailey’s
regular therapistld., at  6). On August 6, 201Gailey was admitted to an
outpatient program at a mahhealth facility called Rinaven on Abbey'’s referral.
(Id., at § 7). Gailey received outpatiergatment at Philhaveinom August 6 to
October 10, 2013. (Doc. 39, p. 474) tlhe Philhaven admission documents, Gailey

reportedly told the physician that shalha take two months off from work in

LifeCare in 2012 because shesaaeling so depressedd at p. 464). Gailey’s
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therapist at Philhaven, Amy Loser, origily had scheduled Gailey’s return to
work date for September tut extended that date aodined that Gailey should be
able to return to work on October 14, 2014d.,(at p. 472). Gailey’'s discharge
instructions from Philhaven indicate disoses of generalized anxiety disorder,
mood disorder, and psychosocial and environmental probl&amsat(p. 474).

Gailey did not return to work after h#eatment at Philhaven. (Doc. 45, |
18). Her treating Nurse PractitionerhBey, opined on October 18, 2013, that
Gailey cannot multitask, has agr response to stress, and cannot work at present.
(Doc. 39, p. 534).

On November 21, 2013, a Life Insucarepresentative told Gailey that her
disability claim was beingenied, to which Gailey portedly responded by stating
“that she was going to kill hexH using her husband’s gunld(, at p. 44). The
next day, Gaily was admitleo Philhaven for inpatient treatment with diagnoses
of major depressive disordemggeneralized anxiety disordeld.( at p. 485).
Gailey was discharged fodays later on November 26, 2013, with the discharge
summary indicating that she “presentedwan appropriate affect” and denied
suicidal ideations.ld., at p. 492). Gailey received affical letter of the denial of
her claim on November 25, 2018d.( at p. 505).

On December 4, 2013,bhdey opined that Gailéys currently totally

disabled due to her menihess” and “is unable andilvnever again be able to



perform the duties of her regular occupatas Office Manageat New Life Care
Management, LLC.”Ifl., at p. 495). Abbey went on say that Gailey “is totally
disabled from performing any duties famy occupation which she is or could
reasonably become qualified basedher education and expertisdd.].

Gailey appealed the denial of benefad.ife Insurance through counsel on
April 3, 2014. (d., at p. 444). By letter dated Jude2014, Life Insurance partially
upheld and partially reversed its earliendé of Gailey’s disability claim.If., at
pp. 201-212). Life Insurance awarded éad¢o Gailey for October 14, 2013, the
date she was originally supposed to metio work after outpatient treatment at
Philhaven, to November 26, 2013, the date of Gailey’s discharge from the
Philhaven inpatient program, but denied any benefits thereaftgr. (

Gailey appealed Life Insurance'sng 3, 2014 decision on November 26,
2014, arguing that she was entitleddod term disability benefits beyond
November 26, 2013ld., at p. 312). In the interinGailey consistently had therapy
appointments with Abbey and submitted treatment notes to Life Insurance for
review. Abbey’s treatment notes are dibly varied, documenting both Gailey’s
progression towards better coping skdind her regressive episod&edgenerally
id., at pp. 329-420). Further, the Socacurity Administration awarded Gailey

monthly disability benefits on Octob#&3, 2014. (Doc. 48, ex. AAA).



Life Insurance retained @ex Services, LLC to assmith the evaluation of
Gailey’s appeal through a peer reviewo(45, | 34). Gendxired Fred Moss, a
board certified psychiatrist, to review Gajils medical records and offer a medical
opinion regarding healleged disability.Id., at § 35). On December 28, 2014,
Moss opined that:

“[tlhere are no objective findings frompsychiatric standpoint that indicates

the claimant is mentally, cognitivelgnd/or behaviorally impaired as of

11/26/2013 and continuing. While notedlect the claimant has subjective

complaints that support diagnosishdéjor Depressive disorder, the mental

status examination findings indicate tlaimant is psychiatrically stable

and there are no impairments behaulgranentally, or cognitively. As a

result, there are no work activity restions that are medically required due

to a psychiatric condition.” (Doc. 39, p. 309).

On January 9, 2015, Life Insurancenmel Gailey’s appeal and found that
she was not disabled as defined by the Pldn.dt pp. 203-205). In its denial, Life
Insurance explained that it consideredttGailey was awarded Social Security
Disability benefits, but found that it had nearecent information to consider that
warranted a different outcomed(, at p. 204). Life Insurame cited to the fact that
there “has been no increase in the levadare, no changes in mental status, and no
additional treatment modalities to indieathat Gailey was impaired after
November 26, 20131d.). Life Insurance acknowledd that Gailey had been
attending regularly weekly appointmemtgh Abbey for “emotional regulation”,

but ultimately deferred to the opinionstbe board certified psychiatrists that

treated Gailey in Philhaveand Moss’s peer reviewld().
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Gailey filed this action on March 20, 2015, alleging that Life Insurance’s
denial constituted a violation of ERISMDoc. 1). The part®have filed cross
motions for summary judgment. (Doé, 44). The motions have been fully
briefed and are therefore ripe for our ewi (Docs. 43, 46, 56, 59, 60, 61). For the
reasons that follow, we shall granfé.insurance’s Motion and deny Gailey’s
Motion.

[1.  STANDARD OF REVIEW

Summary judgment is appropriate if the moving party establishes “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.” #b. R. Qv. P. 56(a). A dispute is “genuine” only if there is a
sufficient evidentiary basis for a reasoraajulry to find for the non-moving party,
and a fact is “material” only if it mighaffect the outcome of the action under the
governing law.SeeSovereign Bank v. BJ's Wholesale Club, 1683 F.3d 162,

172 (3d Cir. 2008) (citind\ndersorv. Liberty Lobby, InG.477 U.S. 242, 248
(1986)). A court should view the facts in the light most favorable to the non-
moving party, drawing all reasonabldéarences therefrom, and should not
evaluate credibility oweigh the evidenceSee Guidotti v. Legal Helpers Debt
Resolution, L.L.GC.716 F.3d 764, 7723¢ Cir. 2013) (citindReeves v. Sanderson

Plumbing Prods., In¢530 U.S. 133, 150 (2000)).



Initially, the moving party bears the loi@n of demonstrating the absence of
a genuine dispute of matarifact, and upon satisfaction of that burden, the non-
movant must go beyond the pleadings, pamto particular facts that evidence a
genuine dispute for trialSee idat 773 (citingCelotex Corp. v. Catretd 77 U.S.
317, 324 (1986)). In advaimg their positions, the parties must support their
factual assertions by citing to specific gaot the record or by “showing that the
materials cited do not establish the alegeor presence of a genuine dispute, or
that an adverse party cannot produce adible evidence to support the fact.”

FED. R. Civ. P. 56(c)(1).

A court should not grant summary judgment when there is a disagreement
about the facts or the proper inferenttest a factfinder could draw from them.
See Reedy v. Evans@i5 F.3d 197, 210 (3d Cir. 2010) (citiRgterson v. Lehigh
Valley Dist. Council676 F.2d 81, 84 (3d Cir. 1982)%till, “the mere existence of
somealleged factual dispute between gagties will not defeat an otherwise
properly supported motion for summary judgmerntdyshock ex rel. Layshock v.
Hermitage Sch. Dist650 F.3d 205, 211 (3d Cir. 2011) (quotihgderson477

U.S. at 247-48) (internal quotation marks omitted).



1. DISCUSSION

Gailey has alleged wvcounts of ERISA violations against Life Insurance.
Count | alleges that Lifensurance has wrongly withlielong term disability
benefits from Gailey in wlation of ERISA § 1132. @unt Il alleges that Life
Insurance violated the procedural guiles of ERISA § 1133. The parties have
moved for summary judgment toth counts. We will addss each count in turn.

A. Count |- ERISA, 29 U.S.C. §1132(a)(1)(B)

Section 1132(a)(1)(B) of ERISA providpkintiffs a right of action “to
recover benefits due to him undee tierms of his plan.” 29 U.S.C. §
1132(a)(1)(B). To prevail on a ctaiunder § 1132(a)(1)(BGailey must
demonstrate that she has “a right to biéadiat is legally enforceable against the
plan, and that the plan administnatmproperly denied those benefitsleisher v.
Standard Ins. C9 679 F.3d 116, 120 (3d Cir. 201@)ternal quotations omitted).
Before we can assess whether Life Ineaeaproperly denied Gailey’s application
for long term disability berfgs, we must determine whatandard of review to
apply to this matter.

The Supreme Court has instructed @@irts are to review the denial of
benefits challenged undgrl132(a)(1)(B) “under de novostandard unless the
benefit plan gives the administratorfatuciary discretionary authority to

determine eligibility for beefits or to construe the terms of the pldfirestone



Tire & Rubber Co. v. Brugh89 U.S. 101, 115 (1989). When a plan grants its
administrator the discretion to determinigibility or to construe the plan terms,
“we review a denial of beefits under an ‘arbitrary and capricious’ standard.”
Orvosh v. Program of Grp. Ins. for Sailed Employees of Volkswagen of Am.,
Inc., 222 F.3d 123, 129 (3d Cir. 2000).

Gailey advocates for@e novostandard of review bgonclusively stating
that the Plan does not give Life Insurance discretionary authority in reviewing and
deciding claims. (Doc. 43, p. 7). Gaileysponds to Life Insurance’s specific
citation of the grant of discretionary authpiin the Plan by simply restating that
there was no discretion afforded. (Doc. p69). Contrary to Gailey’s assertions,
the Administrative Record in this @asicludes an “Appointment of Claim
Fiduciary” contract where LifeCare, Bfan administrator, appointed Life
Insurance as Claim Fiduciary. (Doc. 39, p. 673). This agreement gave Llife
Insurance “the authorityn its discretion, to interpret the terms of the Plan,
including the Policies; to decide questiariligibility for coverage or benefits
under the Plan; and to make amjated findings of fact.”l(l.) (emphasis added).
This delegation of discretionary powisrexactly what the Supreme Court
contemplated ifrirestone and we find that the proper standard of review for us to

employ is whether Life Insurance’srdal was arbitrary and capricious.
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“An administrator's decision is arbitrary and capricious ‘if it is without
reason, unsupported by substantial evigeor erroneous as a matter of law.”
Miller v. Am. Airlines, Ing 632 F.3d 837, 845 (3d Cir.2011) (quotiignathya v.
Hoffmann—La Rochénc., 2 F.3d 40, 45 (3d Cir.199 (internal quotation marks
omitted). The arbitrary and capious standard of review essentially the same as
the abuse of discretion standaRizzo v. Paul Revere Ins. Gr§25 F. Supp. 302,
310 (D.N.J. 1996), aff'd, 111 F.3d 127 (3d.@©97). Under this standard, the
“scope of review is narroand ‘the court is not free to substitute its own judgment
for that of the defendants in deterimnig eligibility for plan benefits.”Abnathya2
F.3d at 45 (quotinggucash v. Strick Corp602 F.Supp. 430, 434 (E.D.Pa.1984)).

Gailey asks the Court to employ a “pleiened form of the arbitrary and
capricious standard of review,” relying 8mto v. Reliance Standard Life Ins. Co.
214 F.3d 377, 378 (3d Cir. 2000) (Doc. 5618). There, the Third Circuit stated
that where a structural conflict of imést exists, namely “when an insurance
company both funds and admimst benefits,” a heightened standard of review is
applicableld. There is no dispute that a stw@l conflict exists here; Life
Insurance has admitted that it both fundd administers benefits. (Doc. 46, p. 22).
However, as Life Insura@ correctly pointed out, thieinto sliding scale of

standards of review was algated by the Supreme Courthfetropolitan Life

Insurance Co. v. Glen®m54 U.S. 105 (2008).
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PostGlenn the Third Circuit has found that the “sliding scale’ approach is
no longer valid."Estate of Schwing v. The Lilly Health PJ&i62 F.3d 522, 525
(3d Cir. 2009). “Instead, courts reviewing the decisions of ERISA plan
administrators or fiduciaries in civénforcement actions brought pursuant to 29
U.S.C. 8§ 1132(a)(1)(B) should apply a defdra abuse of discretion standard of
review across the board and consider @myflict of interest as one of several
factors in considering whether the admtrator or the fiduciary abused its
discretion.”ld.

Considering the structural conflict of interest at play, all of the evidence
considered by Life Insurance in decidi@giley’s claim for benefits, the Social
Security Administration’s determination th@ailey is disabled, and the relevant
plan terms and policies, we find that Lifesurance’s deniaf Gailey’s claim was

not arbitrary or capricious.

Life Insurance has citeid a multitude of evidencihat it considered in
finding that Gailey was not tdabled” under the Plantaf November 26, 2013. To
name a few, Life Insurance pointed te tiise of Gailey’s psychological stability
upon her discharge from the inpatient peog at Philhaven (Doc. 46, p. 19), a
February 21, 2004 office note from Abbey icaling that Gailey was continuing to
improve (d., at p. 9), a May 26, 2014 officete from Abbey indicating that
Gailey’s communication skills were improvinigl(), Moss’s peer review
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conclusion that Gailey was not disablédl,(at p. 13), Gailey’s preparation for a
vacation [d., at p. 11), and her lack of effort in finding other wott.)( Further,
Life Insurance cited to the€t that there “has been neigase in the level of care,
no changes in mental status, and nataddhl treatment modalities to indicate”

that Gailey was impaired afteroMember 26, 2013. (Doc 39, p. 204).

Gailey argues that Life Insurance’snigd was improper because it did not
defer to Abbey or the Social Securgministration’s opinion that Gailey was
disabled. (Doc. 56, pp. 11, 13). Howewe Court finds that Life Insurance has
offered reasonable reasons for not defigrio these opinions in its denial of
benefits such that we cannot find ttfa@ decision was arbitrary and capricious.
Life Insurance states that it did not detie@ Abbey’s conclusion that Gailey was
disabled because Abbeya<Certified Nurse Practitioner, rather than a board-
certified psychiatrist. (Doc. 46, p. 2Q)ife Insurance had treatment notes from
Gailey’s treaters at Philhaven and retaindabard-certified psychiatrist to review
Gailey’s file. (d). It considered all of thisformation, as well as Abbey’s
treatment notesld.). Life Insurance was not bound defer to Gailey’s treating
physician, and has offer@dreasonable explanation for why it chose nofee
Black & Decker Diability Plan v. Nord 538 U.S. 822, 825 (2003) (ERISA does
not require “plan administrators to credit the opinions of treating physicians over
other evidence relevant to thleimant’'s medical condition”).
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Life Insurance has similarly offedlea reasonable explanation for not
deferring to the Social Security Admimation’s finding that Gailey is disabled.
While a finding of disability by the Saali Security Administration is undoubtedly
relevant, “a plan administrator is not boumdsuch ruling, particularly in light of
the different eligibility standards imposéat a finding of ERISA disability versus
SSA disability.”Robinson v. Liberty Life Assur. Co. of Bost®h F. Supp. 3d 541,
555 (M.D. Pa. 2014) (Jones, J.). Gaileylagapfor Social Security on October 13,
2014. (Doc. 48, ex. AAA). Life Insuranceceived the peer review report from
Moss on December 28, 2014. (Doc. 39, 30%e Social Security Administration
did not have this report, and Life Inmamce placed great weight on Moss’ opinion
because he was a board-certified psycisiatetained by an independent third
party. The peer review report represamgsv evidence that illuminates how Life
Insurance and the Social Security Adretration could reasonably have come to

differing conclusions regéding Gailey’s disability.

Further, Gailey argues that she “lackkd sophistication of Defendant; and
had no information accessible to her, otthen the Plan.” (Doc. 56, p. 20). She
also points out that her requests to engagkscovery have been denied by the
Court. (d.). However, it seems clear tiaailey was able to submit all the
evidence that she wishedlide Insurance in support dfer claim and her multiple
appeals. There is nothing to suggéstt she was not afforded reasonable
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opportunities to be heard and to predetclaim under the Plan. Discovery with

this Court was unnecessary; @ale is to determine whieer Life Insurance abused

its discretion in evaluating Gailey’s claim based on the evidence it had before it at
the time a decision was madandridge v. Raytheon C&2010 WL 376598, at *3
(D.N.J. Jan. 26, 2010) (“[t}he Third Cintinas often reiterated that arbitrary and
capricious reviews of benefit determiloas should occur on the basis of the

administrative record assembled lrefthe claim administrator”).

To be sure, the “arbitrary and capricidgtandard of review is a deferential
standard that is difficult to overcome. In light of the foregoing, we cannot find that
Life Insurance’s denial was “withou¢ason, unsupported by substantial evidence
or erroneous as a matter of lawfiller, 632 F.3d at 845 (quotation marks
omitted). For that reason, we shalagt Life Insurance’s Motion and deny
Gailey’s Motion with respect to Count |.

B. Count I1- ERISA, 29 U.S.C. §1133

Count Il seeks relief und&ection 503 of ERISA29 U.S.C. § 1133, which
mandates that notice and a reasonable dypidy to be heard be given to a
beneficiary whose claim has been denieder a benefits plan. 29 U.S.C. § 1133.
Gailey grounds her claim in the fact thafe Insurance issued its denial of
Gailey’s appeal 60 days after its filing,violation of the Plan’s 45 day deadline.
(Doc. 43, p. 12). Gailey &oowledges that Section 503 hasremedial scheme for
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violations, but instead argues that an appropriate remedy would be an award of
attorney’s fees and litigation costil.j.

Section 502 of ERISA “provides the private right of action to bring a claim
to recover benefits dueyhile Section 503 “sets fth the basic requirements
governing ERISA plansMiller v. Am. Airlines, Ing 632 F.3d 837, 851 (3d Cir.
2011). A violation of Section 503 may l@obative of whether the decision to
deny benefits was arbitrary and capriciosgéMiller, 632 F.3d at 851, but the
general principle is “that an employer’s or plan’s failure to comply with ERISA’s
procedural requirements does not entitle a claimant to a substantive remedy.”
Ashenbaugh v. Crucible InB54 F.2d 1516, 1532 (3d Cir. 1988). Thus, Section
503 “does not create a private right of actioBlakely v. WSMW Indus., Inc
2004 WL 1739717, at *10 (D. Del. July 20, 2004).

The Third Circuit recognized that anceyption to this general rule exists,
and a private right of action may bepported upon a showing of “egregious
circumstances.Ashenbaugh854 F.2d at 1532. Howevédaailey has only alleged
in conclusory terms that “[florcing Gaitdo endure and finance two administrative
appeals, and a federal lavitS constitute egregious circumstances. (Doc. 56, p.
22). Gailey has not even tried to showger appeals and lawsuit are linked to a
fifteen day delay in the issuance of her denial such that the violation would be

“egregious.” To be sure, Gailey'stee argument regarding Count Il is found
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within just a few conclusory paragnas. Finding that Gaijedoes not have a
private right of action under Section 508 shall grant Life Insurances’ Motion
and deny Gailey’s Motion withespect to Count II.
V. CONCLUSION
For the foregoing reasons, we slgatint Defendant’s Motion for Summary
Judgment (Doc. 44) and deny PlaingffMotion for Summary Judgment. (Doc.

42). A separate order shall issneaccordance with this ruling.
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