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IN THE UNITED STATES DISTRICT COURT
FORTHE MIDDLE DISTRICT OF PENNSYLVANIA

JOSEPH WILLIAM ATWELL,
Petitioner,
1:15-cv-1583

V.
Hon.JohnE. Jonedll

JAY LANE, ACTING
SUPERINTENDENT, PA
ATTORNEY GENERA. et al.,
Respondents.
MEMORANDUM
July 10, 2017

Petitioner Joseph William Atwell (“Petither” or “Atwell”), a prisoner
currently confined at the &te Correctional Institution &raterford, Pennsylvania,
files the instant petition (Doc. 1) for wof habeas corpus pursuant to 28 U.S.C. §
2254, following affirmancef his convictions for First Degree Murder and
Conspiracy, Kidnapping and Conspiracgdaelated weapon offenses. For the

reasons that follow, the petition for writ b&dbeas corpus will be denied.

l. FACTUAL AND PROCEDURAL BACKGROUND

Following a jury trial in the Cotirof Common Pleas of Pike County,
Pennsylvania, Atwell was convicted First Degree Murder, 18ARC.S.A. §
2502(a.), Kidnapping, 18/PC.S.A. § 2901(a)(3), two counts of conspiracy, 18

PA.C.S.A. 8 903(a)(1), one count of firearmst to be carried without a license, 18
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PA.C.S.A. 86106(a)(1), and possessimgiruments of crime, 18A4PC.S.A. 8
907(c). (Doc. 23-19, p. 2, n. 1). In gaeate bench triahe was convicted of
persons not to possess firearms, A&PS.A. 8§ 6015(a)(1).1d.) On June 24,
2010, he was sentenced to life imprisonn@as an aggregate sentence of not less
than 41 years nor more than 104 years. (Doc. 23-19, p. 3).

The Superior Court, in consideg Atwell's appeal from his Judgment of
Sentence, adopted the following factual anocedural background set forth in the
trial court’s opinion:

In May of 2007, [Joseph Atwell] vBaoperating a substantial cocaine
distribution operation out of his home in Forks Township,
Northampton County. Jesus Roealorres and Norman “Carolina”
Domenech were two of his associateso aided in this operation.
During the early morning hours tdfay 31, 2007, Atwell, Torres and
Domenech were at Atwell's house. Atwell and Torres told Domenech
that the three of them eded to go do a job. They drove in Atwell’s
car to the wooded entrance of the Be&en Hunting Club in Porter
Township, Pike County. Atwell, Torres and Domenech exited the
vehicle and proceeded on foot sowlistance away from the road.
Atwell and Torres then shot Domenech multiple times and left him at
the scene.

Domenech’s body was subsequendigcovered by a group of men
visiting the Bear’s Den Hunting ClubThe resulting investigation led
police to Atwell, who home was Deenech’s last known address],]
and eventually to Torres. They rgeboth charged with murder in the
first degree [and related charges].

The Commonwealth filed appropriatetioes of its intent to try Torres
and Atwell jointly and its intentiomo seek the death penalty in both
cases. A jury trial was held oveeven days beginning on April 29,
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2010. The jury convicted both defendants of Murder in the First
Degree, Conspiracy to CommiMurder in the First Degree,
Kidnapping and Conspiracy to Contridnapping. [Atwell was also
convicted of possessing a fireanmthout a license, persons not to
possess a firearm and possessioanoistrumentality of crime.]

The penalty phase of the tri@iccurred over four days. Upon
deliberating for severdiours, however, the jury was unable to reach a
unanimous decision and expressedthe trial court that further
deliberations would be unproductiv&.he trial court determined that
the jury was hopelessly deadlockadd imposed a sentence of life
imprisonment on both Torres and Atwell for the crime of murder in
the first degree. On the remaigi charges, Torres received a total
aggregate sentence of not less tB@nyears nor more than 60 years
[and Atwell received a total aggregasentence of not less than 41
years nor more than 104 years.]

Torres filed a post-sentence motionig¥hthe trial court denied. He
then filed a timely notice of apal on August 12, 2010. [Atwell filed
a timely notice of appeal on July 22, 2010].

(Doc. 23-19, pp. 2-3). Atwell sought revie#the following issues in his direct
appeal to the Superior Court:

1. Did the trial court err andbase its discretion in failing to
grant Atwell’'s motion to sever withespect to both the guilt and
penalty phases of trial?

2. Did the trial court err andbase its discretion in allowing the
Commonwealth to introduce as eertte various guns and controlled
substances?

3. Did the trial court err and almigs discretion in not allowing
Atwell to acquire medical reecds of the Commonwealth’'s key
witness, Megaly Echevarria Ethevarria”’) pertaining to an
emergency mental health hospitalization?



4, Did the trial court err and almigts discretion in not allowing
Atwell to question Echevarriabaut a recent emergency mental
health hospitalization?

5. Did the trial court err and almigs discretion in not allowing

Atwell to question Echearria regarding continue criminal activity

and other incidents of conduct?

6. Did the trial court err andbase its discretion in allowing the

Commonwealth to introduce asi@ence a pistol that was not the

murder weapon?

7. Did the trial court err andbase its discretion by refusing to

read Atwell's proposed jury ingtction concerning the introduction

of gun and drug evidence?

(Doc. 23-16, pp. 36, 37). The Super@ourt affirmed Atwell’'s Judgment of
Sentence on September 13, 2011. (Doc. 23-19).

Thereatfter, he filed a Petition for Al@ance of Appeal seeking review of
only a few of the issues he initiallyisad. He questioned “[w]hether the
Pennsylvania Superior Court erred byhalgling the conviction of the Petitioner
for murder in the first degree, and \aus lesser charges, where such conviction
occurred during a joint trial with a caefikndant, which trial should have been
severed both as a result of prejudice migitrial and potential prejudice during the
penalty phase of the procerds[,]” and asserted thatt]fie Pennsylvania Superior

Court erred by upholding the conviction of the Petitioner for murder in the first

degree, and various lesser chargesretsuch conviction was based on the



admission of numerous items of prejudiciaidence.” (Doc. 23-20, pp. 7, 10, 15).
The Pennsylvania Supreme Court dertrezlPetition for Allowance of Appeal on
February 1, 2012. (Doc. 23-21).

Atwell timely filed a Post Conviabin Relief Act (“PCRA”) petition pursuant
to 42 RAA.C.S. 889541-9546. Appointed coundalice amended the petition.
(Doc. 23-26, p. 2). Theecond amended petition comtaa four claims alleging
ineffective assistance of trial counséllaims one and two concerned trial
counsels’ advice on plea offerdd.] The third issue raised trial counsels’ failure
to object to the introduction into evidemof a “White Resistance Manual.ld))
The final issue pertained to trial courssdailure to call Echevarria’s treating
psychiatrist to challenge heompetency and credibility.Id.) Following a full
hearing, the PCRA court denied thdifpen on March 14, 2014. (Doc. 23-26).
Atwell appealed, raising the identical issinresraised in the PCRA court. (Doc.
23-27, p. 19). On February 13, 2015, $heerior Court affirmed on the basis of
the PCRA court’s opinion. (Doc. 23-29He sought review of the identical
ineffective assistance of counsel claimsis Petition for Allowance of Appeal.
(Doc. 23-30, pp. 10, 11). The Supre@eurt denied the petition on August 12,
2015. (Doc. 23-31).

Thereafter, Atwell pursueetlief in federal court.



(Doc.

ISSUES PRESENTED IN FEDERAL PETITION

The instant petition for federal habeabef was filed on August 13, 2015.

1). Atwell seeks hef on the following grounds:

1. “Severance of trial from Co-daidant, Jesus Rosario-Torres.”

2. “Introduction of controlled substaes from prior arrest which were
not part of the allegations agairise [Petitioner] and for which he
was already serving time.”

3. “Introduction of a pistol, which was not the Murder Weapon as well
as the story of its hiding by a seate Co-Defendant, Dawn Atwell.
Evidence could NOT be tied toeliPetitioner].” (emphasis in
original).

4. “Introduction of several guns @ail which were NOT part of the
allegations against [Petitionggnd for whichhe was already
convicted and serving time(emphasis in original).

5. “Not allowing the [Petitioner] to acquire records pertaining to a recent

MentalHealthHospitalizationsustained by the Commonwealth’s
primary witness, Megaly Echevarria.”

6. “[The trial court did] [n]ot allav[ ] the [Petitioner] to adequately
guestion the Commonwealth’s pany withess, Megaly Echevatrria,
regarding a recent Mental Health hospitalization.”

7. “[The trial court did] [n]ot allow] the [Petitioner] to question Megaly
Echevarria regarding heontinued criminal activity, and her other
relevant incidents of conduct, after the time of the incidents involved
in the criminal information against the [Petitioner].”

8. “[The trial Court [r]efus[ed] toead a proposed jury instruction
provided by the [Petitioner] coerning the effect of the Guns and
Drugs introduced at trial and howetury could, and could NOT, use



10.

11.

12.

such evidence in determing the guilt or innocence of the
[Petitioner].” (emphasis in original).

“Counsel misadvised [Petitioner]tivrespect to plea deals prior to
and during trial.”

“Counsel failed to advise [Petition@f]certain plea offers before and
during trial and instead unilatdisarejected plea offers without
[Petitioner’s] concent [sic].”

“Counsel fail[ed] to object to ¢hadmission of the ‘White Resistance

Manual'.

“Counsel fail[ed] tacall Megaly Echevarria’s treating psychiatric
doctors to testify at [Petitioner’sjial, despite being the key witness
and having a questionable psychiatric history.”

(Doc. 1, pp. 9-22).

1. DISCUSSION

A habeas corpus petition pursuam®8 U.S.C. § 2254 is the proper

mechanism for a prisoner to challenge trectfor duration” of his confinement.

Preiser v. Rodriguezl11l U.S. 475, 498-99 (1973Retitioner’s case is governed

by the Antiterrorism and Effective Deafenalty Act of 1996, Pub.L.No. 104-132,

110 Stat. 1214, April 24, 1996 (“AEDPA")28 U.S.C. § 2254, provides, in

pertinent part:

(a) The Supreme Court,Jaistice thereof, a cirdyudge, or a district
court shall entertain an applicati for a writ of habeas corpus in
behalf of a person in custody pursuant to the judgment of a State court
only on the ground that he is ioustody in violation of the
Constitution or laws or treaties of the United States.
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(d) An application for a writ of haas corpus on behalf of a person in
custody pursuant to the judgmenteoftate court shall not be granted
with respect to any claim that wasljudicated on the merits in State
court proceedings unless tadjudication of the claim—

(1) unreasonable application of, cleastablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in liglof the evidence presented in the
State court proceeding....
28 U.S.C. § 2254. Section 2254 sets limitsrenpower of a federal court to grant
an application for a writ of habeasrpas on behalf of a state prison€ullen v.
Pinholster 536 U.S. 170, 181 (2011Glenn v. Wynder743 F.3d 402, 406 (3d Cir.
2014). A federal court may considehabeas petition filed by a state prisoner
only “on the ground that he is in custodyinlation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. § 2254(a).
By limiting habeas relief to statermduct which violates “the Constitution or
laws or treaties of the United States,” § 2254 places a high threshold on the courts.
Typically, habeas relief will only be grawitéo state prisoners in those instances

where the conduct of state proceedingsiited in a “fundamental defect which

inherently results in a complete rmasriage of justice” or was completely



inconsistent with rudimentary demands of fair proced@ee, e.g., Reed v. Farley
512 U.S. 339, 354 (1994).

A. Non-cognizable Claims

“[1]t is not the province of a federdlbeas court to reexamine state-court
determinations on state-law questiols.conducting habeagview, a federal
court is limited to deciding whether a cooion violated the Constitution, laws, or
treaties of the United States. 28 U.S.C. § 2Rdse v. Hodge#23 U.S. 19, 21,

96 S.Ct. 175, 177, 46 L.Ed.2d 162 (197r(curiam).” Estelle v. McGuire, 502
U.S. 62 at 67-68 (1991). “[F]ederal habeaspes relief does not lie for errors of
state law.” Lewis v. Jeffers497 U.S. 764, 780 (199%ee also Pulley v. Harrjs
465 U.S. 37, 41 (1984).

In Grounds Two, Three and Four, Atwalleges that the trial court erred in
admitting certain gun and controlled substaremedence. (Doc. 1, pp. 11, 14, 16).
In reviewing the appropriateness of #amissibility of the evidence, the state
court cited to the Pennsylvania Rulesvidence and applicable state court law.
(Doc. 23-18, pp. 6-11). In Ground Five, he contends that the trial court erred when
it denied his request to acquire metliegcords concerning Echevarria’s alleged
emergency mental health hospitalizatidn.determining the admissibility of the

records, the state court relied on Pervesyla’s patient-psychiatrist privilege,



which is codified at 42 £C.S. 85944, and governing state law. (Doc. 23-18, p.
12). In Grounds Six and SeaveAtwell asserts that theal court erred when it
denied him the opportunity to questiEchevarria regana the alleged
emergency mental health hospitalinatand her ongoing criminal activity and
other conduct. In settingoundaries with regard todke lines of questioning, the
trial court relied on Pennsylvania state law governing appropriate cross
examination and impeachment testimoifpoc. 23-18, pp. 16-17). Federal
habeas corpus review is not availabladgudge the correctness of a state court’s
evidentiary rulings.See Estellegs02 U.S. at 67-68. As such, Atwell’s state law
evidentiary claims are not cognizalmefederal habeas proceedings.

Raised in his Eighth Ground for relief isathi[the trial cout] [r]efus[ed] to
read a proposed jury instruction providadthe [Petitioner] concerning the effect
of the Guns and Drugs introduced atltaad how the Jury could, and could NOT,
use such evidence in determining the guilinnocence of the[Petitioner].” (Doc.
1, p. 20) (emphasis in original). Orretit appeal, Atwell challenged the propriety
of the jury instruction on state evidemyidaw, not federal constitutional law.
(Doc. 23-16, p. 61).

The state court addreskthe issue as follows:
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After the Commonwealth introduceslidence of guns, drugs and a
white supremacist manual found inw&ll’'s home, the court gave the
following instruction to the jury:

Earlier today there were piecetevidence that were placed
into the record and | am makisgecific reference to certain gun
and gun related items that werecovered from the home of
[Atwell] pursuant to a searclvarrant. Whether or not this
evidence has any relevance f{dorres] will have to be
determined by your evaluation @l of the evidence that is
presented in this case, your application of good judgment and
common sense and the applicatmmnthe law that | give you to
the facts as you find them to be.

The fact that theevidence was found at f#ell’'s] home is
not to be taken as evidence[®brres’] guilt on the underlying
charges in this case. You are motdraw an adverse inference
against [Torres] simply becauseese items were found in the
Atwell residence. [Torres] isot charged with possession of
these items. | ask you to keeptln mind as we proceed further
through the case.

N.T. Trial, 5/6/10, at 121-22. Atdleclaims that the court, in
specifying only that the evidenceowdd not be used to establish
Torres’ guilt, implicitly suggested to éhjury that it could be used to
establish Atwell’s guilt. HoweveAtwell fails to note the subsequent
instruction provided to the jury, imvhich the trial court stated as
follows:

The Commonwealth has calladithesses and introduced
evidence in this case relateddertain drugs, paraphernalia and
guns that were recovered frothe Atwell residace[.] This
evidence may have an inflammatdgejffect on you. However, |
am directing that you must put aside any inflamed emotions or
reactions to such evidencdyecause that evidence can be
considered by you in this case only for limited purposes. I'm
going to go through that briefly with you now.
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First, the [drug evidence] was admitted to demonstrate
motive or opportunity to commit these crimes together with the
basis of the relationship andt@naction between the various
witnesses that were called in tluigse, their condition at the time
of the allege incident and theoeg, their ability to recall events.

In addition, there was evidenoé guns that was introduced.
The evidence of guns was admdtto demonstrate access to
guns, the absence of the .380 caliber pistol from the cutout of the
case and the Commonwealth’dlegation of an attempt to
conceal gun evidence as an acfurtherance of the conspiracy.
This evidence that I've just dedoed is to be considered by you
only for the purposes I've statetf.ou must not infer guilt on the
underlying charges of this case simply because this evidence was
recovered from the home of [Atwell].

N.T. Trial, 5/12/10, at 223-25 (emphasis [omitted]).

The trial court clearly delineatate limited purposes for which
the jury could consider the guand drug evidence and specifically
directed the panel not to useethevidence as proof of either
defendant’s guilt on the underlying cbas. This instruction, which
the jury is presumed to have followed;dmnmonwealth y.Smith
[995 A.2d1143, 1163 (Pa. 2010)], wasfficient to cure any potential
confusion which the earlier insttion may have caused.

(Doc. 23-19, pp. 7-9). Because “federalrts reviewing habeas claims cannot

‘reexamine state court determinationsstete law questions,’ ” Atwell’s state law
jury instruction challenge is nabgnizable in this proceedingriester v. Vaughn

382 F.3d 394, 402 (3d Cir. 2004) (quotiBstelle 502 U.S. at 67-68).
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B. Exhaustion and Procedural Default

Habeas relief “shall not be grantedes¥ it appears that . . . the applicant
has exhausted the remedies availabkaéncourts of the State.” 28 U.S.C. §
2254(b)(1)(A);see also O’Sullivan v. Boerck&l26 U.S. 838, 845 (1999). The
state courts must have the first opportyit redress any claimed violation of a
habeas petitioner’s federal rightBicard v. Connor404 U.S. 270, 275-76 (1971).
The habeas statute codifies this principle by requiring that a petitioner exhaust the
remedies available in the courts of Biate, 28 U.S.C. § 2254(b)(1)(A), meaning a
state prisoner must “fairly present” his o in “one complete round of the state’s
established appellate revigmocess,” before bringinpem in federal court.
O’Sullivan, 526 U.S. at 845 (stating “[b]ecause #xhaustion doctrine is designed
to give the state courts a full and fapportunity to resolve federal constitutional
claims before those claimseapresented to the federal cyr. . . state prisoners
must give the state courts one full oppaity to resolve any constitutional issues
by invoking one complete round of the State’s established review process.”);
also Duncan v. Henrp13 U.S. 364, 365 (199%jcard, 404 U.S. at 275 (1971);
Lambert v. Blackwell134 F.3d 506, 513 (3d Cir. 1997).

Relief cannot be grantadhless all available state remedies have been

exhausted, or there is an absencawvaiilable state corrective process, or
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circumstances exist that render such prooesfective to protect the rights of the
applicant. See28 U.S.C. § 2254(b)(1). Thalaustion requirement is grounded
on principles of comity in order to sare that state courts have the initial
opportunity to review fedefraonstitutional challenges to state convictioSee
Werts v. Vaugh228 F.3d 178, 192 (3d Cir. 2000ederal habeas courts “ ‘will
not review a question of federal law dedds a state court if the decision of that
court rests on a state law ground thahgependent of thiederal question and
adequate to support the judgmentla@mbrix v. Singletary520 U.S. 518, 522
(1997) (quotingColeman v. Thompspb01 U.S. 722, 729 (1991)).
1 Fair Presentation

In his Memorandum of Law (Doc. 18nhd Reply (Doc. 24), Atwell seeks to
recreate his state law evidentiary olaicontained in Grounds Two, Three and
Four as due process claims. (Doc. 19, ppl4;1boc. 24, pp. 1, 2). In support, he
citesLisenba v. California314 U.S. 219 (1941) (Doc. 19, p. 11), which holds that
federal habeas review may exist whereeidentiary ruling “so infuse[s] the trial
with unfairness as to deny due process of lalwsenba 314 U.S. at 228;e also
Spencer v. Texa885 U.S. 554, 563-564 (1967) (stating that “[c]ases in this Court
have long proceeded on the premise thatDue Process Clause guarantees the

fundamental elements of fairsein a criminal trial.”).
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In Ground Eleven, Atwell raises areiifective assistancef counsel claim
with regard to trial counsels’ decisionadmit the entirety ofhe White Resistance
Manual. In his Memorandum of Law glssue is expanded to include the
argument that “[a] denial of due procegdaw occurs when evidence admitted in a
State court trial results in fundamentaffairness, and the absence of fairness
fatally infected the trial.” 1fl. at 28, citingLisenba 314 U.S. 219). He contends
that the White Resistance Manual was hyghflammatory andad little, if any,
probative value, and that its admissiorsvilandamentally unfair and in violation
of his due process rights. (Doc. 19, pp. 26-29).

Significantly, Atwell failed to presenng of these federal claims to the state
courts. As notedupra the state courts must have tirst opportunity to redress
any claimed violation of a habeas petitioner’s federal rigRtsard, 404 U.S. at
275-76. A petitioner has exhausted a federal claim only if he or she presented the
“substantial equivalent” of #hclaim to the state courBicard, 404 U.S. at 278;
see also McCandless v. Vaughii2 F.3d 244, 261 (3d Cir. 1999) (holding that
petitioner must present both “factual and legddstance” of claim to state courts).
The exhaustion requirement would “sene purpose if it could be satisfied by
raising one claim in the state couatsd another in thiederal courts.”Picard 404

U.S. at 276. Notably, thederal claims raised in thstate courts need not be
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identical to the claims nopursued in federal courtd. at 277 (recognizing that
petitioner is entitled to “variations in the légleory or factual allegations used to
support a claim”).

Review of pertinent state court briefs reveals that the federal issues Atwell
now attempts to advance in Grouridso, Three, Four, and Elevengre wholly
presented as questions of state law fedéral law. (Doc. 236, pp. 48-52, 55-61;
Doc. 23-20, pp. 15-22; Doc. 23-27, pp. 27-28). The relevant portions of his direct
appeal and collateral proceedings briets@void of a single citation or reference
to federal or constitutional lawThe state courts adjudieat these claims solely as
state law claims. (Doc. 23-18, pplé: 16-22; Doc. 23-26, pp. 7, 8).
Consequently, Atwell failed to present thésderal claims to the state courts.

“When a claim is not exhausted becaii$gas not been ‘fairly presented’ to
the state courts, but state procedurldsioar the applicant from seeking further
relief in state courts, as is the caseeh¢éhe exhaustion requirement is satisfied
because there is ‘an abserof available State coritece process.” 28 U.S.C. §
2254(b). In such cases, hoveeyapplicants are considered to have procedurally
defaulted their claims and federal courtay not consider the merits of such
claims unless the applicaastablishes ‘cause and prejudice’ or a ‘fundamental

miscarriage of justice’ to excuse his or her defaBke Coleman v. Thomps&®1
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U.S. 722, 750, 111 S.Ct. 254615 L.Ed.2d 640 (1991).McCandless172 F.3d at
260.

To demonstrate “cause” for a procedural default, a petitioner must point to
some objective external factor which impddes efforts to comply with the state’s
procedural rule.See Murray v. Carrierd77 U.S. 478, 488 (1986). “Prejudice”
will be satisfied only if he can demdreste that the outcome of the state
proceeding was “unreliable or fundamentalhyfair” as a result of a violation of
federal law. See Lockhart v. Fretwelb06 U.S. 364, 366 (1993).

Alternatively, if a petitioner demonsties that a “constitutional violation has
probably resulted in the conviction ofie who is actually innocentMurray, 477
U.S. at 496, then a federalwrt can excuse the procedudefault and review the
claim in order to prevent a funaental miscarriage of justiceedwards v.
Carpenter 529 U.S. 446, 451 (2000 enger v. Frank266 F.3d 218, 224 (3d Cir,
2001). The miscarriage aistice exception applies gnin extraordinary cases,
and actual innocence means factaabicence, not legal insufficiencfaousley v.
United States523 U.S. 614, 623 (1998 urray, 477 U.S. at 496. A petitioner
establishes actual innocence by asseftiegv reliable evidence—whether it be
exculpatory scientific evidence, trusinthy eyewitness accounts, or critical

physical evidence—that was not presergtttial,” showing that no reasonable
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juror would have voted to find the petitioner guilty beyond a reasonable doubt.
Hubbard v. Pinchak378 F.3d 333, 339-4(d Cir. 2004).

Atwell cannot overcome this praderal default because he does not
demonstrate “cause for the default andymtigje attributable thereto,” or “that the
failure to consider the federal claimlwesult in a fundamental miscarriage of
justice.” Harris v. Reed489 U.S. 255, 262 (1989%ee alspWerts 228 F.3d at
192-93 (A petitioner can overcome procedw@lault, and thereby empower the
habeas court to entertain the merits af blabeas claim, with showing of “cause
and prejudice” or by demonstratingumtlamental “miscarriage of justice.9ee
also Schlup v. Deldb13 U.S. 298, 321 (1995) (Thascarriage of justice
exception is “explicitly tied..d the petitioner’s innocence.”).

2. Failureto Exhaust

In the “Non-cognizable Claims” sectiosiypra we deemed the claims
contained in Grounds Five through Eighbti® non-cognizable in a federal habeas
proceeding. To be thorough, even if ti@ms were determined to raise federal
claims, Atwell would not be entitled tolief because he failed to exhaust the
claims in the state courts. He initiallyiged these claims onrdct appeal to the

Pennsylvania Superior Court. (Doc. 23-16)owever, he abandoned them in his
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Petition for Allowance of Appeal filed witthe Supreme Court of Pennsylvania.
(Doc. 23-20, p. 7).

Although the claims are unexhausted, because state procedural rules bar
further state court revievexhaustion is excusedbee WengeR66 F.3d at 223;
Lines 208 F.3d at 160. However, the claiare considered procedurally defaulted
and the merits may not be considevedess the petitioner establishes cause and
prejudice or a fundamental miscarriage aftijce to excuse his or her defauiee
Coleman 501 U.S. 722McCandless172 F.3d at 260. Atwell cannot overcome
procedural default as he does not arguech less demonstrateither cause and
prejudice, or that the failure to considbe claims will resli in a fundamental
miscarriage of justice.

C. Claims Adjudicated on the M erits by the State Courts

Under the Antiterrorism and Effeee Death Penalty Act (“AEDPA”),
federal courts reviewing a state prisoner’s application for a writ of habeas corpus
may not grant relief “with respect to aolim that was adjudated on the merits
in State court proceedings” unless therolél) “resulted in a decision that was
contrary to, or involved an unreasonalglacation of, clearlyestablished Federal

law, as determined by the Supreme CouthefUnited States” or (2) “resulted in a
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decision that was based on an unreasonalderdimation of the facts in light of
the evidence presentedthe State court proceeding.” 28 U.S.C. § 2254(d).

“[B]ecause the purpose of AEDPA is@asure that federal habeas relief
functions as a guard against extreme oraifions in the state criminal justice
systems, and not as a meani error correction,"Greene v. Fishers64 U.S. 34,

38 (2011) (internal quotatiorand citations omitted), “[tlis is a difficult to meet
and highly deferential standard . . . wihidemands that state-court decisions be
given the benefit of the doubtCullen, 563 U.S. at 181(internal quotation marks
and citation omitted). The burden is on Alite prove entitlement to the writd.

A decision is “contrary to” federal lai“the state court applies a rule that
contradicts the governing law set forth in [Supreme Court] cases” or “if the state
court confronts a set of facts that areenally indistinguishable from a decision
of [the Supreme] Courtra nevertheless arrives atesult different from [Supreme
Court] precedent.’Williams v. Tayloy529 U.S. 362, 405-06 (2000). A decision is
an “unreasonable application” of federalld the state courndentified the correct
governing legal rule but apptighe rule to the facts dfie case in an objectively
unreasonable manneRenico v. Left559 U.S. 766, 773 (2010). A decision is

based on an “unreasonable determinatiotheffacts” if the state court’s factual
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findings are objectively unreasonable in ligithe evidence presented to the state
court. Miller-El v. Cockrell 537 U.S. 322, 340 (2003).

Finally, Section 2254(e) provides tHfjn a proceeding instituted by an
application for a writ of habeas corployg a person in custody pursuant to the
judgment of a State court, a determinatdma factual issue shall be presumed to
be correct. The applicant shall have lieden of rebutting the presumption of
correctness by clear and convincingdewmce.” 28 U.S.C. § 2254(e)(1).

1. Severance claim

In his first ground for reef, Atwell contends thathe trial court erred in
failing to sever his trial from that of he®-defendant, Jesus Rosario-Torres. He
sets forth the following supporting facts:

[Petitioner’s] Co-defendant made veeal inaccurate statements to

police. [Petitioner's] Co-defendant®dd behavior during trial, such

as singing in open court, photaghic evidence of Codefendant

clearly [ ] demonstrating the mesdding statements made to police

prior to trial. By trying the twdogether the commonwealth was able

to imply that the two were a teawhen in fact the two hardly knew

each other, and suffered a languagerier, [Petitioner] speaking only

English and Torres speaking only Spanish.

(Doc. 1, p. 9).

“There is a preference in the fedesgbtem for joint trials of defendants who

are indicted together” because jointigigromote efficiemy and ‘serve the

interest of justice by avoiding the scandadl anequity of inconsistent verdicts.
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Zafiro v. United State$06 U.S. 534, 537 (1993). “Joint trials conserve state
funds, diminish inconvenience to wisses and public authtes, and avoid
delays in bringing those accused of crime to tridlriited States v. Land74 U.S.
438, 448 (1986).

“Improper joinder does not, in itdeliolate the Constitution. Rather,
misjoinder would rise to the level of artstitutional violation only if it results in
prejudice so great as to deny a defendanfifls Amendment right to a fair trial.”
Lane 474 U.S. at 446 n. 8. Typically, a tr@urt should grant a severance only if
there is a serious risk that a joint tneduld compromise a specific trial right of
one of the defendants, or prevent thg jmom making a reliable judgment about
guilt or innocence Zafiro, 506 U.S. at 539. The potal for such a risk may arise
when co-defendants assert “mally antagonistic” defense4J.S. v. Voigt89 F.3d
1050, 1094 (3d Cir. 1996) (citingafiro, 506 U.S. at 538). Significantly, mutually
antagonistic defenses are not prejudipel se so as to require severancgafiro,
506 U.S. at 538.

In considering the issue that “hoftwell and Torres claim the trial
court erred in failing to grant motions $ever their trials,” the Pennsylvania
Superior Court set forth tHellowing standards:

“Joinder and severance of separaindictments for trial is a
discretionary function of the triabart; consequently, the trial court’s
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decision is subject to review rfoabuse of that discretion.”
Commonwealth v. Brookind0 A.3d 1251, 125 (Pa. Super. 2010)
(citations omitted). An abuse ofsdretion consists not merely of
errors in judgment by the trial court, but instead contemplates action
unsupported by the evidence, at oddth governing law, or arising
from improper motives personal to the judgdd. The critical
consideration is whether the appellantfered prejudice as a result of
the trial court’s decisionld. It is the appellant’s burden to establish
the existence of such prejudickl.

*k*%k

Courts should grant seqade trials of co-defendants only where the
defenses of each are antagonistidhte point where such individual
differences are irreconcilablené a joint trial would result in
prejudice. Commonwealth v. Raingy928 A.2d 215,] 232 [(Pa.
2007).]

(Doc. 23-19, pp. 3-5). This standardndistinguishable from the Supreme Court
requirement that a defendant demonstaagerious risk that a joint trial would
result in prejudice. It also considers thatgbeential for such a risk arises when
co-defendants assert “mutually antagonistiefenses. Clearly, the law relied on
by the state court is in accordtivgoverning Supreme Court precedent.

In concluding that Atwell failed to &blish prejudice such that severance
was warranted, the SuperiBourt stated as follows:

We begin by noting that Atwell hasot identified with specificity

Torres’ alleged “odd beaviors” or “inaccurate statements to police”

which he claims were prejudicidlbb his case. Nor has Atwell

provided any citations to the record which might serve to elucidate his

claims. Atwell’'s only specific eample of allegedly prejudicial
evidence involves a statement by Torres that he left Atwell's home
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prior to the date of the victim'disappearance, which is belied by

photographic evidence to the comyra However, Atwell does not

explain, and we fail to discern, holiorres’ statement was prejudicial

to Atwell. The statement neith@mplicates Atwell in wrongdoing,

nor impugns his credibility. In any emt, the trial court instructed the

jury that any statements made doylefendant may only be considered

as evidence against the defentdavho made the statemen®eeN.T.

Trial, 5/12/10, at 222. As a jury is presumed to follow a trial court’s

instructions, Commonwealth v. Smjttf95 A.2d 1143, 1163 (Pa.

2010), Atwell has failed to estaldlishe was prejudiced by Torres’

statement.
(Id. at 6, 7). Itis clear that the statourt reasonably applied the Supreme Court
precedent in that it correctly identifi¢ide governing legal teas and reasonably
applied them to the facts of the casewdlt is not entitled to relief on this ground.

2. I neffective Assistance of Counsel

Atwell’s final four grounds, Nine thragh Twelve, raise clais of ineffective
assistance of counsel. The test for ieefilve assistance of counsel is a well settled
and firmly established one containing te@mponents. “First, the defendant must
show that counsel’s performance was deht. This requires showing that
counsel made errors so serious tmatrsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendmesiritkland v. Washington
466 U.S. 668, 687 (1984). “Second, the defanhdaust show that the deficient

performance prejudiced the defense. Taguires showing that counsel’s errors
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were so serious as to deprive the defendéatfair trial, a trial whose result is
reliable.” 1d.

These issues were addressed irctheext of the PCRA proceedings. The
Superior Court identified all of the ctas and then affirmed based on the PCRA
court’s May 6, 2014 Opinion. (Doc. 23-3%. 3-4; Doc. 23-26). The PCRA court
set forth the following general principlgsverning ineffective assistance of
counsel claims:

If a defendant files a ARA petition alleging ineffective assistance of
counsel, it is the defendant’s duty to rebut the presumption that trial
counsel was effective. “...[T]o bait that presumption, the PCRA
petitioner must demonstrate thaunsel's performance was deficient
and that such deficiengyejudiced him. Commonwealth v. Busanet
54 A.3d 35], 45 [(Pa. 2012)$ee also Strickland v. Washingt4é6
U.S. 668 (1984). When evaluating a PCRA petition alleging
ineffective assistance of counsel the following factors are to be
considered and evaluated by ttourt: the defendant must
demonstrate (1) the underlying cfahas arguable merit, (2) counsel
had no reasonable basis for his@ttor inaction, and (3) defendant
suffered prejudice because aunsel’s ineffectivenessSee
Commonwealth v. Pierc®67 Pa. 186 (Pa. 2000pmmonwealth v.
Paddy 609 Pa. 272 (Pa. 201Opmmonwealth v. Denni850 A.2d
945 (Pa. 2008). Failure to satistyyaone of these prongs will result
in denial of a defendant’s ach for ineffective assistanc&ee Idat
954,

Regarding the second prong, “we do not question whether there
were other more logical coursesadition which counsel could have
pursued; rather, we must examwieether counsel’s decisions had
any reasonable basisCommonwealth v. Paddgupra at 292
(citation omitted). To establishgudice due to ineffective assistance
of counsel, the defendant must shinat “but for the act or omission
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in question, the outcome ofélproceedings would have been

different.” Commowealth v. Rip$91 Pa. 583, 599-600 (Pa. 2007).

Further, “...in a PCRA proceeding dafendant must establish that the

ineffectiveness of counsel was thetsehich ‘in the circumstances of

the particular case, so undermirtbd truth-determining process that

no reliable adjudication of guitir innocence could have taken

place.” Id. at 600 (quotingCommonwealth v. Piercsupra at 221-

22).
(Doc. 23-26, pp. 3-4). The United Stasurt of Appeals for the Third Circuit
has ruled that this standard is not “contrary to” StricklaWtkrts 228 F. 3d at 203.
Therefore, “the appropriate inquiry is ether the Pennsylvania courts’ application
of Strickland to [petitioner’s] ineffictiveness claim[s] was objectively
unreasonable,e., the state court decision evale objectively and on the merits,
resulted in an outcome that canneasonably be justified und8trickland” Id. at
204.

a. Ple&Dffers

In Grounds Nine and Ten, Atwell aljes that trial counsel misadvised or

failed to advise him of certain plea offgmsor to and duringrial and unilaterally

rejected plea offers without his conseRoc. 1, p. 21). He argues that

“counsels[’] failure to provde accurate and candid ackrirelative to the strength

of the Commonwealth’s case relativethe plea offer rendered deficient
performance, which led to Petitioner’s rdjen of a good offer.” (Doc. 19, p. 24)

(emphasis in original).

26



He raised these issues in the POQRAceedings. (Doc. 23-26, p.p. 4-7).
The PCRA court first noted, in accordance with applicable United States Supreme
Court precedent, that to meet the prejudice prorgtradklandin the context of
plea offers, “the defendant must shovat but for the ineffective advice of
counsel there is a reasonable probabihst the plea offer would have been
presented to the couitd,, that the defendant would V& accepted the plea and the
prosecution would not have withdrawn itlight of intervening circumstances),
that the court would have @&pted its terms, and thaethonviction or sentence, or
both, under the offer’s tesnwould have been less sex¢han under the judgment
and sentence that in fact were imposeddmmonwealth v. Felician®@9 A.3d
1270, 1276-77 (Pa. Super. Ct. 2013) (quotiafier v. Cooper132 S.Ct 1376,
1385 (2012)).” (Doc. 23-26, at 4).

The PCRA court’s opinion containsetiiollowing recitation of the hearing
testimony of trial counsel:

Both trial counsel were clear indin testimony that the only offer they

received was the fifteen (15) toirtly (30) year offer that was

communicated directly to Defendant. Counsel indicated that this offer

was both initially discussed with Deféant and it was later discussed

with the Defendant and the mitig@n expert hired for the penalty

phase of the trial. H.T. pg. 31 lines 6-22. Certainly, during these

discussions there was also discussion of the strength of the

Commonwealth’s case between Defant and counsel. Attorney

Sauerman indicated that he explained the risks of going to trial to
Defendant and they discussed dwerall strengthsradl weaknesses in
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the case.H.T., pg. 29 lines 2-20. However, both counsel indicated
that the final decision on the offer was exclusively in Defendant’s
control. The offer was evaluatedigorto and during trial and it was
consistently rejected by Defendangee e.g. H.T pg. 44 lines 9-20
(“Q: The decision to reject the pleaffers that was his decision? A:

That was his decision. | knowe would have talked about the
relative merits of the case as | piasly said to counsel, it was his
decision.”).

The attorneys testified that Defemifa rejection of the offer was
based upon their overall discussioasd Defendant’'s claim of
innocence as well as certain com=ehe had for his wife who was

also charged with various offesss related to this matterSee H.T,

pgs. 23-25. Defendant failed to provieeidence that it was counsel’s

advice which caused him to rejecetbffer and that but for this advice

he would have accepted the fifteen (1&)thirty (30)year offer. In

fact, Attorney Anders testifiedthat Defendant maintained his

innocence through trial and evaefter the guilty verdict.H.T., pg. 9

lines 4-9.

(Doc. 23-26, p. 6).

Conversely, Atwell’s testimony wdsund to be not credible. “While
[Atwell] made claims thathere was another ‘undefineplfea offer made near the
beginning of trial, no evidence of anycbuoffer was presented at the hearing.
Further, [Atwell] has mada vague claim that trial couslsunilaterally rejected a
plea offer, but no evidence of asych offer was presented.fd(at 5). Atwell
could “not identify the specifics of the offers he discussed with his attorneys and

offered no evidence of the othaffers he claims existed.”ld. at 5).
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The PCRA court concluded that]f{ weighing the [PCRA hearing]
testimony, we find it is clear that coungeesented the Commonwealth’s offer to
Defendant, continuously digssed said offer, advisédn of the consequences,
and allowed Defendant to make an infornaedision to accept or reject it. Having
presented no credible evidence to supgwtclaim that cunsels’ ineffective
representation concerning plea offers pdeged him, Defendant’s petition on these
matters must be denied(Doc. 23-26, pp. 6-7).1d. at 4-6). Atwell has failed to
rebut the presumption of correctness aféalthe PCRA cours’ determination of
the factual issues.

Based on the above, it is clear thatstete courts’ adjudication of Atwell’s
plea offer claims resulted in a dsioin that was based on a reasonable
determination of the facts in light of tkeeidence presented e PCRA hearing.
Consequently, Atwell is not entitled to relfef.

b. Admission of “White Resistance Manual”

Atwell contends that trial counsel waneffective in failing to object to the

admission of the “White Resistance Manualb evidence which, according to the

! At the tail end of his argumentwell asserts that PCRA counsel was ineffective in failing to

call his Capital Mitigation Specialist, Juliet M. Yatk"“Yackel”), to testifyabout the plea offer.

(Doc. 19, pp. 24-25). Ineffective assistanc®GRA counsel, is not cognizable on federal

habeas review because there is no constitutional right to counsel in state collateral proceedings.
28 U.S.C. 8§ 2254(i) (stating that “[t]he ineditiveness or incompetence of counsel during

Federal or State collateral gasnviction proceedings shall noé a ground for relief in a

proceeding arising under section 2254s8e also Colema®01 U.S. at752-5Bennsylvania v.

Finley, 481 U.S. 551, 555-56 (1987). No furthesadission of the issue is warranted.
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PCRA court, contained information redang the commission of crimes and the
process by which evidence of crimes coulccbecealed. (Doc. 1, p. 22; Doc. 19,
p26-29; Doc. 23-26, p. 7). THAECRA court concluded as follows:

We initially note that defense counskd object to the admission of
[the manual] into evidence.

Based on the credible testimony of battorneys, it is clear that after

the court ruled that portions ¢fthe] Manual would be admitted],]
counsel made a strategic decision to attempt to lessen the impact of
this evidence on the jury [by aging to the admission of the whole
manual being admitted so it woulibt be taken out of context].
Whether or not Defendant agrees wikhs strategy, he has failed to
offer evidence demonstrating that counsel had no reasonable basis for
this action. Additionally Defendant hasn’t offed proof that had the
attorneys further objected to the manual and only the
Commonwealth’s selected portions thie text were admitted, there
would have been a substantially greater potential for success.
Defendant’s failure to demonsteathat counsel had no reasonable
basis for their action or inactiobars his claim for relief on this
matter.

(Doc. 23-26, pp. 7- 8). Atwell argues thihé manual was “highly prejudicial and
inflammatory along with a total lack pfobative value,” but fails to demonstrate
that the state courts’ reasoned analysiheftrial counsels’ strategic decision, to
allow the entire manual into evidence, fésdiin a decision that was based on an
unreasonable determination of the factbght of the evidence presented at the

PCRA hearing. No relief is warranted on this claim.
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C. Failureto Call aWitness

Finally, in Ground Twelve, Atwell allegethat counsel was ineffective for
failing to subpoena and call the treatinggsatrist of the Commonwealth’s key
witness, Echevarria, togtfy about Echevarria’s alledeemergency mental health
hospitalization. (Doc. 1, p. 22).

Atwell’s contention that trial counselas ineffective for failing to subpoena
or call the treating psychiatrist of Echewa is wholly contradicted by the state
court record. Specifically, the PCRAurt noted that defense counsel filed
motions and sought a subpoena to obta@dical and mental health records of
Echevarria and to call her treatipgychiatrists as witnessedd.(at 9). In
response, First Hospital in Wyoming &/l filed a Motion for Protective Order
with regard to the records subpoena &chevarria filed a Motion to Quash the
subpoena to testify.ld. at 9, n. 4). “[B]ased upaall applicable law, [the trial
court] concluded that suchformation from [Echevarria] psychiatrists was not to
be disclosed and that her psychiatwsuld not be allowed to testify.”ld. at 9).
The issue was also pursuex direct appeal.ld.). The PCRA court pointed out
that the issue was fully litigated prioramd during the trial and that “[c]ertainly,
defense counsel raised these issuéiseaaippropriate timeand they were not

ineffective given their direct attention to this matteld. @t 9, 10).
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The PCRA court alternatively consigtd Atwell’s contention that counsel
was ineffective in failing to call Echevaais treating psychiatrist. An evaluation of
the failure on the part of defense counseddt witnesses fallsquarely within the
first prong ofStrickland which pertains to whetherdtattorney made his tactical
decisions “in the exercise of reasonably professional judgnemickland,466
U.S. at 690. The PCRA court concludedttAtwell failed to meet his burden in
that he failed to prove that the unnaméthess existed, waavailable and willing
to testify, or that this testimony denied him a fair tfigld. at 10). The court then
concluded that “[b]Jecause B®dant has not met his burden of demonstrating that
counsel was ineffective for failing to callis unknown witness or that he is
entitled to relief under the prongs of tReercetest, [the state court equivalent to
Strickland his petition concerning thissue is denied.”

Based on the above, we conclude thatstate courts’ adjudication of this
ineffective assistance of counsel clasulted in a decision that was based on a
reasonable determination of the facts ghtiof the evidence presented. Atwell's

request for relief on this gund is denied.

2The PCRA court stated thatlt establish that counsel waeffective for failing to call a
witness, Appellant must demonstrate that: (&)wihtness existed; (2) the witness was available
to testify for the defense; (3) counsel knewasfshould have known gthe existence of the
witness; (4) the witness was wilg to testify for the defensena (5) the absence of the witness
was so prejudicial as to havenied the defendant a fair tri@ommonwealth v. Washingtd92

Pa. 698, 721 (Pa. 2007).” (Doc. 23-26, p. 10).
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V. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or judge issues a
certificate of appealability (“COA”), anppeal may not be takdrom a final order
in a proceeding under 28 U.S.C. 8§ 222MCOA may issue only if the applicant
has made a substantial showing of the alesfia constitutional right. 28 U.S.C. §
2253(c)(2). “A petitioner satisfies thisastdard by demonstrating that jurists of
reason could disagree with the distdourt’s resolution of his constitutional
claims or that jurists could conclude tissues presented amdequate to deserve
encouragement to proceed furtheMiller-El v. Cockrell 537 U.S. 322 (2003).
Petitioner fails to demonsteathat a COA should issue.

The denial of a certificate of ppalability does not prevent Atwell from
appealing the order denying his petition so long as he seeks, and obtains, a
certificate of appealability from thEhird Circuit Court of AppealsSeeFeD. R.
APP.P. 22(b)(1).

V. CONCLUSION

For the reasons set forth aboves getition for writ of habeas corpus
pursuant to 28 U.S.C. § 2254 will be denied.

A separate order will enter

33



