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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

KRISTEN ANN DAVIES, : 1:15-cv-2348
Plaintiff, : Hon. John E. Jones Il
V.

FIRST RELIANCE STANDARD LIFE
INSURANCE COMPANY,

Defendant,

MEMORANDUM

March 9, 2017

Presently pending before the Cour #ne parties’ cross motions for
summary judgment. (Docs. 13, 19). Pldfri{risten Ann Davies initiated this
action under the Employee Retirement iImeoSecurity Act of 1974, 29 U.S.C. §
1001,et. seq(“ERISA”"), alleging that Defendd First Reliance Standard Life
Insurance Company (“First Reliance”pdrarily and capriciously denied her
ongoing disability benefits. (Doc. IRlaintiff filed a motion for summary
judgment on October 14, 2016, along with i@fin support. (Docs. 13, 14). First
Reliance filed a brief impposition on November 28, 2016 (Doc. 16), including
argument in support of its own cross motion for summary judgment that was
formally filed later. (Doc. 19). Plattif filed a brief in opposition to First

Reliance’s cross motion on December2@16. (Doc. 17). First Reliance filed a
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brief in reply on January 2017. (Doc. 23). While Plaintiff did not file a brief in
reply with regard to heswn motion for summary judgmerthe time for filing has
long passedSeelocal Rule 7.7) and she inhetnincluded reply argument in her
opposition to First Reliance’s motion. Theyed, the motions are fully briefed and
ripe for our review. For the followingeasons, we shall grant summary judgment in
favor of First Reliance.

l. BACKGROUND

First Reliance sold a group long tedchsability insurance policy, LTD
118674 (the “Policy”), to Plaintiff's employeForest Laboratorg Inc. (Doc. 13,
4). Prior to claiming disability, Plaintiff waed for Forest Labaitories, Inc. as a
Pharmaceutical Detailer, which is a ligatel occupation. (Doc. 15, p. 20, 1 2).
The relationship between FifReliance, Forest Laboratosieinc., and Plaintiff is
governed by ERISA. (Doc. 13, at 1 5).

The Policy includes the following provesi: “[t]he claims review fiduciary
has the discretionary authority to intespthe Plan and the insurance policy to
determine eligibilityfor benefits.” (d., at T 9). First Reliance granted itself
discretion as the “claimsvew fiduciary” and “is soll responsible for claim
handling, claim reviewsand claim decisions.'lq., at 1 9-10). The Policy defines
“Total Disability” as follows:

“Totally Disabled’ and ‘Total Disability’mean, that as a result of an Injury
or Sickness:



(1) during the Elimination Pericahd for the first 24 months for
which a Monthly Benefit is payad] an Insured cannot perform the
material duties of his/her Regular Occupation;
(a) ‘Partially Disabled’ and ‘P#al Disability’ mean that as a
result of an Injury or Sickres an Insured is capable of
performing the material dutied his/her Regular Occupation
on a part-time basis or sometb& material duties on a full-
time basis. An Insured who is Partially Disabled will be
considered Totally Disabled, except during the Elimination
Period,
(b) ‘Residual Disability’ means being Partially Disabled during
the Elimination Period. ResiduBisability will be considered a
Total Disability; and
(2) after a Monthly Benefit has been paid for 24 months, an Insured
cannot perform the material dutiesAny Occupation. We consider
the Insured Totally Disabled if due @&m Injury or Sickness he or she
Is capable of only performing the teaal duties on a part-time basis
or part of the materialuties on a Full-time basis.”

(AR0010)! The Policy also includes the following limitation, which
we will refer to as the “Mntal/Nervous limitation”:

“MENTAL OR NERVOUS DISORDERS: Monthly Benefits for

Total Disability caused by or corttited to by mental or nervous
disorders will not be payable beyond an aggregate lifetime maximum
duration of twenty-four (24) monthmless the Insured is in a Hospital
or Institution at the end of the twenty-four (24) month period. The
Monthly Benefit will be payable wile so confined, but not beyond

the Maximum Duratiomof Benefits. . .

Mental or Nervous Disorders arefiied to include disorders which
are diagnosed to include a condition such as:

(1) bipolar disorder (manic depressive syndrome);

(2) schizophrenia;

(3) delusional (paranoid) disorders;

(4) psychotic disorders;

! The Administrative Record is attached to First Reliance’s statement of facts (Doc. 15) at
attachments 2-15. We will cite the record using the “AR” number assigned to each page.
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(5) depressive disorders;

(6) anxiety disorders;

(7) somatoform disorders (psychosomatic illness);

(8) eating disorders; or

(9) mental illness”

(AR0022).

Plaintiff was in a motor vehicle accidiein December 2009. (Doc. 13, 1 17).
Following the accident, Plaintiff experieed symptoms that resulted in diagnoses
of fibromyalgia, chronic migraines, anic fatigue/insomnia/narcolepsy, and
cervical dystonia.l¢l.). Plaintiff returned to workfter her accident until August 3,
2011. (d., at T 20). Plaintiff's disability befies claim was approved and paid out
for two years, from January 2012 ud@dnuary 2014. (Dod.3, p. 20, T 4).

Pursuant to the Policy, following the B#bnth period of benefits, Plaintiff's
disability standard changed from being capableesforming her “Regular
Occupation” to being capable of perfung “Any Occupation”. (Doc. 13, § 35).
The Mental/Nervous limitation also dms following a 24 month period of
benefits. (AR022).

On October 29, 2013, First Reliance concluded that Plaintiff did not have a
physical total disability that preventedriieom working any occupation, and if she
was totally disabled from any occupatibmvas due to psychological impairments

subject to the Mental/Nervouisnitation, and therefordiscontinued benefits

effective January 31, 2014. (AR0358-361). First Reliance states that this decision



was based upon all of the dieal records available and the conclusions of an
independent physiciamgaged to review the recordad examine Plaintiff. (Doc.
15, pp. 21-29). Plaintiff appealed thieaision, submitted more medical records,
and in part argued that First Relc@nshould have had her examined by a
rheumatologist. (Doc. 15, p. 30, 11 20-Aij)st Reliance engaged rheumatologist
Sheldon Solomon, M.D. to review Plaintifffecords and examine her. (Doc. 15, p.
30, 1 22). Dr. Solomon was unable to makdefinitive diagnosis, but concluded
that Plaintiff was capable of working at a light levéd. (at p. 31, 1 24-25). On
March 19, 2015, First Reliancgheld its decision to terminate Plaintiff's benefits
effective January 30, 2014d(, at § 28).

First Reliance maintains that the d#on to terminate benefits and uphold
that termination was basegon a review of all of Plaintiff's medical records
available to them, including physiciarmsgments and treatment notes from her
neurologist, her rheumatologist, twolar psychiatrists, and another doctor who
examined her for her headhss. (Doc. 15, pp. 21-2%First Reliance engaged an
independent physician, Lucidednarz, to perform acerd review and medical
examination of the Plaintiff, and statist it relied on his conclusions in denying
benefits to Plaintiff as well. (Doc. 1B, 29, { 14). Dr. Bedma confirmed several
diagnoses, including fiboromyalgia, chroriatigue, and depression/anxieti. ( at

p. 30, 7 16).



Plaintiff admits that all of the phigan statements and treatment notes
referenced by First Reliance are withie gxdministrative record, but denies that
First Reliance considered these factgsrbenefit termination and appeal
determination. (Doc. 18]y 12-13). Plaintiff bases this allegation on a First
Reliance report of denial, the benefgsmination letter ad the letter upholding
that termination after appeal becauseythither only reference Dr. Bednarz’'s
conclusions or only briefly refence other medical recordtd.] (Sege.qg,

AR0278) (First Reliance note where it onlyerences Dr. Bednaszconclusions).

Plaintiff exhausted her administrativemedies through the appeal process,
and initiated this claim under ERIS# December 7, 2015. (Doc. 1).

Il STANDARD OF REVIEW

Summary judgment is appropriate if the moving party establishes “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.” #b. R. Qv. P. 56(a). A dispute is “genuine” only if there is a
sufficient evidentiary basis for a reasor@juiry to find for the non-moving party,
and a fact is “material” only if it mighdffect the outcome of the action under the
governing law.SeeSovereign Bank v. BJ's Wholesale Club, 1683 F.3d 162,

172 (3d Cir. 2008) (citing\ndersorv. Liberty Lobby, In.477 U.S. 242, 248
(1986)). A court should view the facts in the light most favorable to the non-

moving party, drawing all reasonabldarences therefrom, and should not



evaluate credibility oweigh the evidenceSee Guidotti v. Legal Helpers Debt
Resolution, L.L.GC.716 F.3d 764, 7723¢ Cir. 2013) (citindReeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150 (2000)).

Initially, the moving party bears the lo@n of demonstrating the absence of
a genuine dispute of matarifact, and upon satisfaction of that burden, the non-
movant must go beyond the pleadings, pamto particular facts that evidence a
genuine dispute for trialSee idat 773 (citingCelotex Corp. v. Catretd77 U.S.
317, 324 (1986)). In advaimg their positions, the parties must support their
factual assertions by citing to specific gaot the record or by “showing that the
materials cited do not establish the alegeor presence of a genuine dispute, or
that an adverse party cannot produce adihnie evidence to support the fact.”

FED. R. Civ. P. 56(c)().

A court should not grant summary judgment when there is a disagreement
about the facts or the proper inferenttest a factfinder could draw from them.
See Reedy v. Evans@i5 F.3d 197, 210 (3d Cir. 2010) (citiRgterson v. Lehigh
Valley Dist. Council676 F.2d 81, 84 (3d Cir. 1982)%till, “the mere existence of
somealleged factual dispute between gaaties will not defeat an otherwise
properly supported motion for summary judgmeritdyshock ex rel. Layshock v.
Hermitage Sch. Dist650 F.3d 205, 211 (3d Cir. 2011) (quotiigderson477

U.S. at 247-48) (internal quotation marks omitted).



[ll.  DISCUSSION

Section 1132(a)(1)(B) of ERISA providpkintiffs a right of action “to
recover benefits due to him undee tierms of his plan.” 29 U.S.C. §
1132(a)(1)(B). To prevabn a claim under § 1132(a)(1)(B), Plaintiff must
demonstrate that she has “a right to biéadiat is legally enforceable against the
plan, and that the plan administnatmproperly denied those benefitgleisher v.
Standard Ins. C9 679 F.3d 116, 120 (3d Cir. 201@)ternal quotations omitted).

Plaintiff offers two main argumenis support of her motion for summary
judgment: first, Plaintiff argues that vsould not give First Reliance the usual
amount of deference called for in thypé of case because of structural and
procedural conflicts of interest. (Doc. 14, pp. 3-10). Second, Plaintiff argues that
she is totally disabled from any agmation under the Policy and that First
Reliance’s denial was arbitrary and capriciols., @t pp. 10-15). First Reliance
maintains that Plaintiff cannot establish thiatdenial of benefits was arbitrary or
capricious and moves for judgment infasor. We will first consider the proper
standard of review with which to vieRlaintiff's claim and then analyze First
Reliance’s denial dbenefits under ERISA.

A. Level of Deference
The Supreme Court has instructed t@irts are to review the denial of

benefits challenged undg&rl132(a)(1)(B) “under de novostandard unless the



benefit plan gives the administratorfatuciary discretionary authority to
determine eligibility for beefits or to construe the terms of the pldfirestone
Tire & Rubber Co. v. Brught89 U.S. 101, 115 (1989). When a plan grants its
administrator the discretion to determinigibility or to construe the plan terms,
“we review a denial of beefits under an ‘arbitrary and capricious’ standard.”
Orvosh v. Program of Grp. Ins. for &ailed Employees of Volkswagen of Am.,
Inc., 222 F.3d 123, 129 (3d Cir. 2000).

“An administrator's decision is arbitrary and capricious ‘if it is without
reason, unsupported by substantial evigeor erroneous as a matter of law.”
Miller v. Am. Airlines, Ing 632 F.3d 837, 845 (3d Cir.2011) (quotiignathya v.
Hoffmann—La Rochénc., 2 F.3d 40, 45 (3d Cir.199 (internal quotation marks
omitted). The arbitrary and capious standard of review essentially the same as
the abuse of discretion standaRizzo v. Paul Revere Ins. Gr25 F. Supp. 302,
310 (D.N.J. 1996), aff'd, 111 F.3d 127 (3d.@©97). Under this standard, the
“scope of review is narroand ‘the court is not free to substitute its own judgment
for that of the defendants in deterinig eligibility for plan benefits.”Abnathya2
F.3d at 45 (quotinggucash v. Strick Corp602 F.Supp. 430, 434 (E.D.Pa.1984)).

Plaintiff acknowledges that “arbitrary @mapricious” is the correct standard

of review because of First Reliance’s detonary authority as claims fiduciary,

but argues that the level of defecermust “be lessened by structural and



procedural conflicts.” (Doc. 14, p. 3). TARegument that structural and procedural
conflicts should change the stardlaf review is traced tBinto v. Reliance
Standard Life Ins. Cp214 F.3d 377, 378 (3d Cir. 2000). There, the Third Circuit
stated that where a structucalnflict of interest existsmamely “when an insurance
company both funds and admimst benefits,” a heightened standard of review is
applicableld. However, thd?into sliding scale of standards of review was
abrogated by the Supreme CourMetropolitan Life Insurance Co. v. Glensb4
U.S. 105 (2008).

PostGlenn the Third Circuit has found that the “sliding scale’ approach is
no longer valid."Estate of Schwing v. The Lilly Health PJ&i62 F.3d 522, 525
(3d Cir. 2009). “Instead, courts reviewing the decisions of ERISA plan
administrators or fiduciaries in civinforcement actions brought pursuant to 29
U.S.C. § 1132(a)(1)(B) should apply a defar@ abuse of discretion standard of
review across the board and consider @myflict of interest as one of several
factors in considering whether the admtrator or the fiduciary abused its
discretion.”ld.

Therefore, we will apply the tradition@rbitrary and capricious’ standard of
review in determining whier First Reliance improperbenied Plaintiff disability
benefits beyond 24 months, and considersthactural and procedural conflicts of

interest as part of that analysis.
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B. First Reliance’s Termination of Benefits

Our role is to determine whether First Reliance’s decision to terminate
benefits was “without reason, unsupportedbigstantial evidence or erroneous as
a matter of law.'Miller, 632 F.3d at 845 (quotation marks omitted). Plaintiff points
to structural and procedural conflidkinterest, treatment notes detailing her
symptoms and conditions, and the latlkcredibility of First Reliance’s
independent rheumatologist in suppairher contention that First Reliance’s
denial of benefits was arbitrary and capricious.

First Reliance admits thatdhe is a structural conflict of interest because it
makes eligibility determations and is also responsible for paying benefits. (Doc.
16, p. 3). Pursuant ©@lenn this conflict of interest is just one of the many factors
to consider in deciding whether tlednas been an abuse of discretiéstate of
Schwing 562 F.3d at 525.

Plaintiff points to two First Reliance claim notes from September and
October 2013 to demonstrate a procedcoalflict of interest(Doc. 14, p. 5).

These notes state, respectively, “[agroe[upation] is around the corner . . .
certainly seems there is sed[entary] capacityay and close” and “I am
assuming not [totally disded] any occl[upation] anply and close.” (AR075-076)

(emphasis added). Plaintiff argues tthetise notes reflect First Reliance’s pre-

11



determination that she was not totallgalled from any occupan. (Doc. 14, p.
5).

Plaintiff then lists ten more “procedursthortcomings” including the lack of
a phone call or meeting between First Retmand the Plaintiff, First Reliance’s
wholesale adoption of its independenttdos’ opinions, the failure of First
Reliance to reach out to Plaintiff's doctpand the failure to abide by its own
internal claims guidelinesld., at 7-8). These procadhl shortcomings are
undoubtedly relevant to whether First Reliance abused its discretion, but many are
conclusory allegations by the Plaintiff without any cited support, such as the “lack
and absence of any real, fair, appropra@iasideration” of her appeal, failure to
“consider a material termf its Policy”, and failure to “fully and properly
consider” her pain medicats and side effectdd( at p. 8). Plaintiff also points to
First Reliance’s sister company, Reliaifgtandard Life Insurance Company, to
suggest a pattern of procedural inguigcies in claim handling because some
courts have found that the company desiclaims based dimancial motives.
(Id., at p. 9). We consider all of these @edural conflicts of interest in evaluating
whether First Reliance’s termiti@an of benefits was proper.

Finally, Plaintiff argues that Dr. Satwon, the independent rheumatologist

retained by First Reliance to review Pi@if's records and conduct an examination
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of her, is not credible and First Rel@e’s dependence on his report renders its
decision arbitrary and capriciousd ( at pp. 11-15).

In response, First Reliantas cited to a multitude @fvidence that it relied
upon in determining that Plaintiff was riotally disabled, and even if she were,
that it would be subject to the MentaéiVous limitation. (Doc. 16, pp. 6-11).
Importantly, much of the support that EiReliance cites to isupport of applying
the Mental/Nervous limitation to bar hesdbility benefits comes from Plaintiff's
own treating physicians. We will not laborrestate all of the supporting evidence,
but chief among that evidence are the following points:

- Plaintiff's own response that she “suffers frdepressionfioromyalgia,
sleep problemsanxiety headaches and confasi” (AR0279) (emphasis
added). Plaintiff also stated in her brief in this matter that her “subjective
symptoms including pain, fatigue, headaclasijety confusion . . all
combine to disable Ms. Davies froany work.” (Doc. 14, p. 2)

(emphasis added).

- Plaintiff's rheumatologist, David Bsle, identified both “chronic pain”

and “chronic depression” as the sywmps that prevent Plaintiff from

working. (AR0437)
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- Plaintiff's psychiatrist identified seere major depressive disorder and
anxiety as primary diagnoses onAsttending Physician Statement in
support of Plaintiff's disability claim. (AR0398).

- Plaintiff's neurologist identified anxiety and depression as two of
Plaintiff's primary diagnoses on an Attending Physician Statement in
support of Plaintiff’'s disability claim. (AR0394).

- Plaintiff's psychiatrist identified “seare anxiety” and “stress tolerance”
as conditions that prevented Plaintiff from working. (AR0434).

It is important to note that in many,ribt all, of the records cited to by First
Reliance, physical diagnoses sucliilasomyalgia and migraines are also
documented.Seege.g, AR0434). However, the Meali{Nervous limitation applies
to bar benefits for diagnoses that are “causedrtmpntributed to bynental or
nervous disorders.” (AR0022) (em@madded). First Reliance readily
acknowledges that Plaintiff would be entitled to benefits if her physical conditions
alone caused her to be totally disabflesn any occupation. (Doc. 16, p. 7).
However, First Reliance determingtht her physical disability did not
independently prevent her from work in any occupation, and concluded that if she
was totally disabled at all it was dteethe contributory effect of her

Mental/Nervous disorders. (AR0358-0361).
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First Reliance not only cited to Plaintiff's own physicians statements that
Mental/Nervous disorders contribute to desability, but provided record cites to
treatment notes that are filled with dmeentation of Plaintiff's anxiety and
depression.§eeDoc. 15, pp. 21-29). Furthdfirst Reliance’s relied on its two
independent medical examiners who conatutiet Plaintiff was capable of light
level, sedentary worKARO797, AR0961-965).

To be entitled to benefits, Plaintiff rauestablish that it was arbitrary and
capricious for First Reliance to determthat her physical conditions alone did not
render her totally disabled from performiagy occupation. In an attempt to do so,
Plaintiff provides a list of six pieces efidence that purpotd be “more than
sufficient proof of an [sic] ongoing phigsl limitations and restrictions
independently and completely due to physical conditions and Fibromyalgia
diagnosis.” (Doc. 17, pp. 2-3). Threetb&se point to physician reports in which
her anxiety or depression are documenaed, therefore do not provide the support
of an independent physical disability that Plaintiff claingedAR0845-0852,
ARO0853-0855, and AR0836-0866). One points to a list of common side effects of
Plaintiff's medications, which obviouslyoes not provide support of an
independent physical disability becauseréhis no indication as to which side
effects Plaintiff experiences or howethrender her totallgisabled from any

occupation. (AR0858-0862). Me one points to Plaintiff's delineation of issues
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with First Reliance’s indepelent physician’s g@ort, and finally, one points to the
Plaintiff's mother’s subjective belief thateslis physically disabled. (Doc. 14, p. 3).
Of course, neither of these are affitiia, objective evidence that Plaintiff is
totally disabled due to physical disabiligspecially in light of First Reliance’s
abundance of record support for its decidmierminate benefits, Plaintiff clearly
has not met her burden to establish #fe was entitled to benefits due to a
physical total disability.

To be sure, the “arbitrary and capricidgtandard of review is a deferential
standard that is difficult to overcome. Catesing the structural conflict of interest
at play, the procedural inadequaciegugd by Plaintiff, and all of the medical
evidence available to First Reliancenmaking its benefits determination, we
cannot conclude that the decision torimate benefits was “without reason,
unsupported by substantialiéence or erroneous asratter of law.” Miller, 632
F.3d at 845 (quotation marks omitted). Aatiagly, First Reliance is entitled to
summary judgment in its favor.

IV. CONCLUSION

For the foregoing reasons, we shaligrDefendant’s Motion for Summary

Judgment (Doc. 19) and deny Plainsffotion for Summary Judgment. (Doc.

13). A separate order shall issueantordance with this ruling.

16



