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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRI CT OF PENNSYLVANIA

T JASON NOYE,
individually and on behalf

of all others similarly situated, : No. 1:15-cv-2382
Plaintiffs :
(Judge Kane)
V.

JOHNSON & JOHNSON and
KELLY SERVICES, INC.,
Defendants

MEMORANDUM

Before the Court is Defendant Kelly Servides.’s (“Kelly”) renewed motion to compel
arbitration and to stay the abeeaptioned case pending completiortteg arbitration. (Doc. No.
72.) Also before the Court is Defendant Johnson & Johnson Seivices (“J&J”) renewed
motion to compel arbitration and dismiss or, ia #iternative, stay all proceedings. (Doc. No.
74.) For the reasons that follow, the Couitt grant Defendant Kelly’s renewed motion (Doc.
No. 72), and will grant in part and deny in pagfendant J&J’s renewed motion (Doc. No. 74).
l. BACKGROUND

In February 2015, Plaintiff Jason Noye interviewed at@bjfair for a position with J&J
through the staffing company, Kefty(Doc. No. 76-1 at 2.) ORebruary 11, 2015, a recruiter
from Kelly offered Plaintiff a position with J&J @ operations supervisor. (Doc. No. 76-1 at 2;
see Doc. No. 76-4 at 16.) Plaintiff respondeth®Kelly recruiter by stang that he “would like
to accept the position.” (Doc. No. 76-2 at @h February 12, 2015, the Kelly recruiter asked

Plaintiff to complete Kelly’s online@plication. (Doc. M. 76-3 at 2.)

! According to Defendant J&J, the comiplaimproperly names “Johnson and Johnson”
as a Defendant; the correct Defendant entifiolsnson & Johnson Services, Inc.” (Doc. No. 75
at5n.l)
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The online application requidePlaintiff to complete th then-viewed page before
proceeding to the next page of the application. (Doc. No. 72-4 at T2-18;88: 2-16; 93: 20-
22.) One such page of the application waSaahitration screen” tat included a link to a
document titled “Dispute Rekdion and Mutual Agreemeéno Binding Arbitration”

(“Arbitration Agreement”}? (Doc. Nos. 72-4 at 14; Tr. at 99:6; 100: 3-11; 72-5 at 2; Tr. at 37:
12-21.) Paragraph 1 of the Arbitration Agreetmavides, in relevamart, as follows:

1. Agreement to Arbitration. Kelly Services, Inc. (“Kelly Services”) and | agree

to use binding arbitration, instead of ggito court, for any “Covered Claims”

that arise between me and Kelly Services, its related and affiliated companies,

and/or any current or former employeé Kelly Services or any related or
affiliated company.

(Doc. No. 72-2 at 2.) “Covered Claims” undee Arbitration Agreement include “all common-
law and statutory claims related to [Plaintiffephployment . . . ."(Id.) The Arbitration
Agreement states in bold that arbitration is tbnly forum for resoling Covered Claims” and
that Defendant Kelly and Plaintiff waive the righ a jury- and benctmial. (Id.)

The online application did not allow Plaintiff bypass the “arbitration sgen,” though the terms
of the Arbitration Agreement were only viewalfi¢ghe applicant clicked on a link at the top of
the screen. (Doc. No. 72-5 at 2Tr. at 38: 1-24.)

At another stage in the application, Plaintifiimmed Kelly that he had been convicted of
acrime. (Doc. Nos. 72-4 at 11; Tr. at 87:24-76-12 at 2.) Kelly kzr requested information
about Plaintiff's conviction (DadNo. 76-7 at 2), and Plaintiffileges that he provided the
additional documentation “promptly” thereaff@®oc. No. 1 11 28-29). On February 13, 2015,

after completing the online application, Pl#iprinted his name and signed a separate

% The Arbitration Agreement includes the “gyritten” signature of T Noye,” dated
February 12, 2015, and the handwritten signatfifdina Ramsey, Defendant Kelly’s Chief
Human Resources Officer, dated Februb2y2015. (Doc. No. 39-4 at 8.)

® The Arbitration Agreement was also avaitaht the conclusion dfie application in a
“list of forms” to save ad print. (Doc. No. 72-5 &; Tr. at 45: 4-14.)
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document that was titled: “Employment Agment for Contract Labor Employees on
Assignment at Johnson & JohnsonE(fiployment Agreement”). (&. No. 76-10 at 5; see Doc.
No. 76-11 at 8.) Kelly employees administetieid Employment Agreement “in connection with
candidates for hire at Kelly whoowld be placed at J&J locations(Doc. No. 76-4 at 15; Tr. at
97: 20-24.)

On February 20, 2015, a Kelly employee sigtitedEmployment Agreement (Doc. Nos.
76 at 12; 77-5 at 20; Tr. at 98:20), and a Kelly “on-boarding coortditor” also senPlaintiff an
e-mail stating that Plaintiff had “been hiredidcawelcoming him to “the Kelly Team!” (Doc. No.
76-8 at 2-3). However, on March 13, 2015, the Kedlgruiter informed Plaintiff via e-mail that
“J&J cannot hire” Plaintiff and noted that @uld keep Plaintiff “in mind for other
opportunities.” (Doc. No. 76-13 at) According to the complainJ&J decided not to hire
Plaintiff because of a background report Kéld purchased from Yale Associates, Inc.
(“Yale”). (Doc. No. 1 11 4, 30, 32-33.) Plaintdaims that the Yale report misreported four
summary offenses as misdemeanors and causetbhose the Johnson & Johnson position. (Id.
134)

On December 11, 2015, Plaintiffitiated the above-captiodection against Defendants
J&J and Kelly. Plaintiff allges that Defendants violatdte Fair Credit Reporting Act’'s
(“FCRA") disclosure requirements, 15 U.S&1681b(b)(2) (Doc. No. 1 11 5-6, 20, 23, 27, 61),
and the requirement to provide applicantthvai copy of the repoend a description of
consumer rights under the FCRA, 15 U.S.C681b(b)(3) (id. 11 7-8, 11, 69). Plaintiff brings
suit on behalf of himself and putative class membd&taintiff seeks statutory damages, punitive

damages, as well as attorneyee$ and costs. (Id. 11 47, 50-57.)



On February 22, 2016, in lieu of filing ansaver to the complaint (Doc. Nos. 24, 27),
Defendant Kelly filed a motion toompel arbitration and stayeltase. (Doc. No. 39.) The
Court denied without prejudice Kelly’s motiondompel arbitration and ordered the parties to
conduct limited arbitration-related discovery. (Doc. No. 62.) Similarly, on February 22, 2016,
Defendant J&J filed a separate motion to conagpkitration (Doc. No40), which the Court
denied without prejudice ddeptember 7, 2016 (Doc. No. 63)

On January 30, 2017, Defendant Kelly filed aawed motion to compel arbitration and
to stay the action pending arlation. (Doc. No. 72.) Defendad&J filed a separate motion to
compel arbitration and dismiss or, in the alternative, stay all proceedings on January 30, 2017.
(Doc. No. 74.) The parties have briefed Kellga&J’'s renewed motions to compel arbitration,
and the pending motions aiipe for disposition.
I. LEGAL STANDARD

The Federal Arbitration Act (“FAA”™), 9 U.&.. 88 1-16, provides the “body of federal
substantive law establishing and governing the tlutyonor agreements to arbitrate disputes”
and expresses a “strong federal policy in favaresblving disputes thugh arbitration.”

Century Indem. Co. v. Certain Underwritextsl loyd's, London, 584 F.3d 513, 522 (3d Cir.

2009). Even in light of the FAA, arbitration‘istrictly a matter of contract.”_Bel-Ray Co. v.

Chemrite (Pty) Ltd., 181 F.3d 435, 444 (3d Cir. 199%)a party has not agreed to arbitrate, the

courts have no authority to mandate that he db kb “Thus, in deciding whether a party may
be compelled to arbitrate under the FAA, fivst consider ‘(1) whdter there is a valid
agreement to arbitrate between the parties aisd, if2) whether the merits-based dispute in

guestion falls within the scope of that validegment.” Flintkote Co. v. Aviva PLC, 769 F.3d

215, 220 (3d Cir. 2014) (quoting Century Indem., 584 F.3d at 527).




As to the first question, the United Sta@surt of Appeals for the Third Circuit has
recently clarified “the standafdr district courts to apply when determining whether, in a

specific case, an agreement to arbitrate wasaligtreached.”_Guidotti v. Legal Helpers Debt

Resolution, L.L.C., 716 F.3d 764, 771 (3d Cir. 2018)effect, to determi@ whether there is a

valid agreement to arbitrate, a district court “must initially decide whether the determination is

made under Fed. R. Civ. P. 12(b)(6) or 56&nford v. Bracewell & Guiliani, LLP, No. 14-

1763, 2015 WL 4035614, at *2 (3d Cir. July2D15). Having already permitted limited
discovery on the question oftatrability, the Courtapplies the summary judgment standard to
Defendant Kelly’s renewed mot to compel arbitration.

Rule 56(a) of the Federal Rules of Cikilocedure provides that summary judgment is
warranted “if the movant shows that there is noujee dispute as to any material fact and the
movant is entitled to judgmeas a matter of law.” Fed. R.\CiP. 56(a). A factual dispute is
material if it might affect the outcome of thdataunder the applicable lavand is genuine only if
there is a sufficient evidentiary basis that wouldvala reasonable fact finder to return a verdict

for the non-moving party. Anderson v. LibelLobby, Inc., 477 U.S. 242, 248-49 (1986).

At the summary judgment stage, the inqusryvhether the evidence presents a sufficient
disagreement to require submission to the jury or whether it is so atetsat one party must
prevail as a matter of law. Id. at 251-52.making this determination, the Court must “consider

all evidence in the light most favorable te tparty opposing the motion.” A.W. v. Jersey City

Pub. Schs., 486 F.3d 791, 794 (3d Cir. 2007). elriding a motion for samary judgment, the
Court need not accept allegations that are mewaiglasory in nature, whether they are made in

the complaint or a sworn statement. lruya Nat'l Wildlife Fed’n, 497 U.S. 871, 888 (1990).

Moreover, the Court’s function is not to makedibility determinations, weigh evidence, or



draw inferences from the facts. Anderson, W73. at 249. Rather, the Court must simply
“determine whether there is a genuine issue for trial.” Id.
The moving party has the initial burden oémdifying evidence that believes shows an

absence of a genuine issue of material f&xinoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d

135, 145-46 (3d Cir. 2004). Once the moving pheyg shown that there is an absence of
evidence to support the non-moviparty’s claims, “the non-moving party must rebut the motion
with facts in the record ar@hnnot rest solely on assertianade in the pleadings, legal

memoranda, or oral argument.” Berckeley. Grp. Ltd. v. Colkitt, 455 F.3d 195, 201 (3d Cir.

2006); accord Celotex Corp. v. Catrett, 477 35/, 324 (1986). If the non-moving party “fails
to make a showing sufficient to establish thetexise of an element essential to that party’s
case, and on which that partylvbear the burden at trialSummary judgment is warranted.
Celotex, 477 U.S. at 322. With respect togh#iciency of the evidence that the non-moving
party must provide, a court should grant a mofor summary judgment when the non-movant’s
evidence is merely colorable, conclusoryspeculative._Anderson, 477 U.S. at 249-50. There
must be more than a scintilla of evidenaporting the non-moving party and more than some

metaphysical doubt as to the material facts.al@®52; see also Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 586 (1986).

II. DISCUSSION
A. Defendant Kelly’s Renewed Motion to Compel Arbitration
Defendant Kelly argues thatdmtiff must be compelled tarbitrate his claims against

Kelly because Plaintiff entered into the Arbitoaa Agreement and that Plaintiff's claims fall



within the scope of the Arbitrain Agreement. (Doc. No. 73 384.) The Court first addresses
whether a valid agreement to arbitrate exizetween Plaintiff and Defendant Kefly.
1. The Arbitration Agreement

Defendant Kelly argues that Plaintiff elecatrcally signed the Arbitration Agreement on
February 12, 2015. (Doc. No. 73 at 7, 9, 14-1¥3intiff does not unequivocally dispute the
existence of the Arbitration Agreement, but stresses that Plaintiff cannot recall the agreement.
(Doc. No. 76 at 9-10.)

“An unequivocal denial that the agreemt had been made, accompanied by supporting
affidavits, however, in most cas should be sufficient to reqeia jury determination on whether

there had in fact been a ‘meeting of the miridd®ar-Knit Mills, Inc. v. Stockbridge Fabrics Co.,

636 F.2d 51, 55 (3d Cir. 1980). However, therdICircuit has reegnized a distinction
between: (1) a claim that a plaintiff was neveryaded with a copy of th arbitration agreement;

and (2) a claim asserting the inatito “recall seeing or review” the contract._See Kirleis v.

Dickie, McCamey & Chilcote, P.C., 560 F.3d 1862 (3d Cir. 2009) (citing Tinder v. Pinkerton

Sec., 305 F.3d 728, 736 (7th Cir. 2002)). It ssmmed “that one who signs a contract knows its

nature and understands itnéents.” Payne Broder & FossdP.C. v. Shefman, No. 312659,

* The Arbitration Agreement includes a “choinfelaw” section that provides that “any
disputes related to my empimgnt relationship with Kelly Services shall be governed by the
laws of the State of Michigan . .. regardlessafflicts of law principles.” (Doc. No. 72-2 at
2.) Both Plaintiff and Kelly appear to concedtiat the applicable standards under Pennsylvania
and Michigan law are “not materially different(Doc. No. 76 at 15-16 n.6; see Doc. No. 73 at
15 n.3.) Inits discussion &ennsylvania’s “choice of law” afysis, the Third Circuit noted
that, “[i]f two jurisdictions’ laws are the same, thitrere is no conflict all, and a choice of law
analysis is unnecessary.” Hammersmith \G Tihs. Co., 480 F.3d 220, 230 (3d Cir. 2007). “[I]f
there are no relevant differencesvibeen the laws of the two states. the court does not have
to engage in a choice of law aysik, and may refer to the stat&svs interchangeably.” 1d. at
229 (citing_Huber v. Taylor, 469 F.3d 67, 74 (3d @D06)). Here, the @urt agrees with the
parties’ representation thatieylvania and Michigan law amn®t materially different for
purposes of determining whether a valid agredrteearbitrate exists between Plaintiff and
Defendant Kelly. (Doc. No. 76 at 15-16 n.6; see Doc. No. 73 at 15 n.3.)
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2014 WL 3612699, at *4 (Mich. Ct. App. July 22, 2014) (applying Michigan law); Allstate Life

Ins. Co. v. Ramich, No. 03-6842, 2004 WL 2611972 (E.D. Pa. Oct. 21, 2004) (applying

Pennsylvania law) (“The law presumes persohe sign papers do so with a full knowledge of
their contents; ‘otherwise most contracts waubd be worth the papdéney are written on.™)

(quoting_In re Birkbeck’s Estaté4 A. 536 (Pa. 1906)).

Here, the Arbitration Agreement was electoatly signed by “T Noye,” on February 12,
2015, and Nina Ramsey, Defendant Kelly’s €iHleman Resourcesflicer, on February 12,
2015. (Doc. No. 39-4 at 8.) In his deposition, Riffitestified that he did not remember the
Arbitration Agreement. (DodNo. 72-4 at 14; Tr. at 99: 10-23.) However, when pressed by
Defendant Kelly’s counsel, Plaintiff conceded ttiais a safe assumption” that he electronically
signed the box confirming ackntedgment of being providea copy of the Arbitration
Agreement (id. at 15; Tr. at 100: 12-23; id1&t Tr. at 101: 4-15pnd responded — as to
whether Plaintiff actually clicked on the link offfieg a copy of the Arbitration Agreement — that
“[a] document like this yes,would have clicked on it.” _(ldat 15; Tr. atL00: 5-11.)

The record is undisputed that Plaintif€ectronic signature on the “acknowledgment
statement check box” was required to proge&st the “arbitration screen” and submit the
application forms to Kelly. (See Doc. Nos. 72-%alr. at 51: 16-24; 7@ at 12-13; Tr. at 37:
4-24, 38: 1-9.) Defendant Kelbiso provided the Couwith a copy of “Kelly eRegistration
Login Session Data” that purports to record miffis submission of hg application, including
the submission of the Arbitration Agreement. (DWos. 72-3 at 3; 72-&t 6; Tr. at 51: 6-11;
72-6 at 2; 73 at 9.) The Aithation Agreement was also akable at the conclusion of the

application in a “list of forms” to save andmir (Doc. No. 72-5 &b; Tr. at 45: 4-14.)



Therefore, the Court finds that there isgemuine dispute that &htiff electronically

received and signed the Arbiti@en Agreement on February 12, 2015.
2. The Employment Agreement

Plaintiff argues that the Arbitration Agement was superseded by the Employment
Agreement. (Doc. No. 76 at 16.) Plaintffaracterizes the Employment Agreement as
providing that “Plaintiff does naigree to ‘binding arbitratioh'and considers the Employment
Agreement irreconcilable with the Arbitration Agment. (Id. at 17.) Kelly contends that the
Employment Agreement’s languatovides guidance on a potentrakthod for non-binding
dispute resolution, while the Bindj Arbitration Agreement requir@sbitration should those

non-binding methods fail.” (&c. No. 73 at 18-19.)

The Employment Agreement was signed and dated by Plaintiff on February 13, 2015 and

signed by a Kelly employee on February 20, 2015%c(INos. 76 at 12; 76-10 at 5; 77-5 at 20;
Tr. at 99: 2-20.) The version of the Employrth@&greement submitted to this Court does not
identify the “Employer” with whom Plairffientered into the agreement or include the
Employer’s signature. (Doc. N@6-10 at 2, 5.) However, its response to a request for
admission, the parties do not dispute that Keths the “Employer” and J&J was the “Customer”
for purposes of the Employment Agreement. (dm. 76-11 at 8-9; see Doc. No. 73 at 13, 17.)
The Employment Agreement provides, in relevant part, as follows:

Dispute Resolution Some of our Customers offgystems or services designed

to help resolve legal and other disputes between them and their employees. These
systems or services, called AlternatiRispute Resolution (ADR) programs, can

be very beneficial to all participantdDR, however, is not limited to employee
relationships. When a Customer is willing to make its ADR program available to
help resolve disputes arising from yocassignment to that Customer, we will
disclose the availability of the pragn to you when you are assigned, and you
agree to use it if a dispute arises. Eligidisputes could include those between

you and the Customer, between you and us, or between you and both the
Customer and us. Your agreemenmeaits you to use non-binding ADR methods




such as communication with responsible persons, facilitated investigation, and
mediation; but it does not commit you to use any system, service, or process that
is legally binding with respect to thesgute itself (such dsinding arbitration.)

(Doc. No. 76-10 at 4) (emphasis added) e Hmployment Agreement does not include an
integration clause or otherwise rete the Arbitration Agreement.

The Dispute Resolution section of the loyment Agreement contemplates the
possibility that a Customer, namely J&J, may o&re ADR program to Plaintiff to help resolve
disputes arising from Plaintiff’assignment to the Customé¢id.) Specifically, the Dispute
Resolution section provides that, “[w]hen a Customer is willing to make its ADR program
available” to “resolve disputes arising fromdtiff’'s] assignment to that Customer,” the
Employer agrees to disclose the availability of the ADR program and Plaintiff agrees to
participate in the ADR program. (Id.) The firs@ntence of the Dispute &#ution clarifies that
the agreement to participatearCustomer’s ADR program gonits Plaintiff to “non-binding
ADR methods” and does notromit Plaintiff to binding dbitration. (See id.)

“The threshold determination of whethesubsequent agreement entirely superseded a
prior agreement is made under state law, witlaplying the FAA's presumption.” Dasher v.

RBC Bank (USA), 745 F.3d 1111, 1122 (11th @D14); see Kirleis v. Dickie, McCamey &

Chilcote, P.C., 560 F.3d 156, 160 (3d Cir. 2009) (tiBtermine whether ¢hparties agreed to

arbitrate, we turn to ‘ordinaryate-law principles that govern th@mation of contracts.”). The
Arbitration Agreement provides thahy disputes related to Ri&if's employment relationship
with Defendant Kelly are governdxy Michigan law. (Doc. No. 72-&t 2.) However, this Court
is not required to engage in an analysis aghtether Michigan law or Pennsylvania law applies

because, as illustrated below, “there are no relevant differences between the laws of the two

states” as to the superseding matter. Sde-Adwners Ins. Co. v. Stevens & Ricci Inc., 835

F.3d 388, 404 (3d Cir. 2016).
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Under Michigan law, “if parties to a pri@greement enter a subsequent contract which
completely covers the same subject, but whichainatterms inconsistent with those of the prior
agreement, and where the two documents castant together, the later document supercedes
and rescinds the earlier agreemégdying the subsequent contrastthe sole agreement of the

parties.” Nib Foods, Inc. v. Mally, 246 N.@d 317, 321 (Mich. App. Ct. 1976) (citing Joseph v.

Rottschafer, 227 N.W. 784 (Mich. 1929))Similarly, under Pennsylvania law, “in agreements
between the same parties concerning the saatter, where the terms of the latter are
inconsistent with those of the former, so ttiety cannot subsist togeth the latter will be

construed to discharge tfermer.” Thompson v. Craft, 85 A. 1107, 1111 (Pa. 1913).

Here, the Court finds that the Employm&greement and the Arbitration Agreement can
be read to “stand together” tgubsist together,” see Mgll246 N.W.2d at 321; Thompson, 85

A. at 1111, and appear to have bdeafted to “cover two differererritories,” see&Synthes, Inc.

v. Emerge Med., Inc., 25 F. Supp. 3d 617, 695 (E.D. Pa. 2014). The Court reads the

Employment Agreement to provide that, whi “is willing to make its ADR program
available” to Plaintiff to “help resolve disputadsing from” Plaintiff's assignment to J&J,
Plaintiff agrees to participate J&J's non-binding ADRorogram. (Doc. No. 76-10 at 4.) The

Employment Agreement overlaps with the Araiton Agreement where: (1) a dispute between

® The Supreme Court of Micham noted “that it is not always necessary for a later
contract to contain an integraii clause in order for this lateontract to supersede an earlier
contract. Rather, if the latermbact covers the same subjecttit@aas the earlier contract and
contains terms that are inconsistent with the $eofrthe earlier contracthe later contract may
supersede the earlier contract, gslé appears that this is not what the parties intended.”
Archambo v. Lawyers Title Ins. Corf46 N.W.2d 170, 177 n.16 (Mich. 2002) (citing Joseph,
227 N.W. at 784, 784 (Mich. 1929)).

®“It is a general rule ofantract law that where two writijs are executed at the same
time and are intertwined by the same subject mattey should be construed together and
interpreted as a whole, each amatributing to the ascertainntesf the true intent of the
parties.” Kroblin Refrigerated Xpress, Inc. v. Pitterich, 805 F.2d 96, 107 (3d Cir. 1986)
(citations omitted) (applying Pennsylvania law).
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Plaintiff and Defendant Kelly ams from Plaintiff’ assignment t&&J; (2) J&J is “willing to
make its ADR program available” to help resothat dispute betwedHaintiff and Defendant
Kelly; and (3) the dispute arising from Plaintiffssignment to J&J falls within the Arbitration
Agreement’s “Covered Claims.” (DoNos. 72-2 at 2; 76-10 at 4.)

Even assuming, arguendo, that all threthete conditions applied to the present
dispute’ the Arbitration Agreement provides: “Thigreement can be revoked or modified only
by a writing signed by me and anthorized representative of IkeServices, referencing this
Agreement and stating an intent to revoke or modify it.” (Doc. No. 72-2 at 3.) The Employment
Agreement makes no reference to the Arbitrafdgreement, does notdlude an integration
clause, and does not otherwiseestt implicit intent to revokthe Arbitration Agreement.

(Doc. No. 76-10 at 2-4.) Therefore, the Gasrunpersuaded that the Employment Agreement
supersedes the Arbitration Agreement.
3. Unconscionability of the Arbitration Agreement

Plaintiff also opposes Defenalzs renewed motion to compel on the basis that the
Arbitration Agreement is procedurally and stalgively unconscionable. (Doc. No. 76 at 23.)
Under both Michigan and Pennsylvania law, “to prove tihatarbitration clause is
unconscionable, plaintiffs must demonstratg the provision is both procedurally and

substantively unconscionable.” See Lozada v. Dale Baker Oldsmobile, Inc., 91 F. Supp. 2d

1087, 1100 (W.D. Mich. 2000) (applying Michigkaw); see also Zimmer v. CooperNeff

Advisors, Inc., 523 F.3d 224, 230 (3d Cir. 200®)plgting Pennsylvania law) (citing Salley v.

" The parties dispute whether Defenda®d made any ADR programs available to
Plaintiff. (Doc. No. 73 at 18; 76 at 19.) Howeyvi@ his deposition, Plaintiff testified that he
could not recall whether he wéever provided an ADR Prografrom Johnson and Johnson.”
(Doc. No. 72-4 at 19; Tiat 107: 11-13.)
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Option One Mortg. Corp925 A.2d 115, 119-20 (Pa. 2007)). Theu@ turns first to the matter

of procedural unconscionability.
I. Procedural Unconscionability

Plaintiff contends that Defelant Kelly offered the Arbitration Agreement “on a take-it-
or-leave-it basis,” occupied a “far superior EnNg position relative t@laintiff,” and Kelly’s
online application required Plaintiff to click @nseparate link to véew the terms of the
Arbitration Agreement. (Doc. No. 76 at 24-2Pefendant contendhlat the Arbitration
Agreement is not procedurally unconscionableglose Plaintiff is college-educated, had time to
consider the agreement, and ultimately took a jab another employer. (Doc. No. 78 at 4.)
As discussed below, the Court finds tha Arbitration Agreement is not procedurally
unconscionable given Plaintiff's background andrtiative lack of eanomic compulsion.

“Procedural unconscionability gains to the process by which an agreement is reached
and the form of an agreement, including thethseein of fine print ad convoluted or unclear

language.”_Harris v. Green Tree Fin. §or183 F.3d 173, 181 (3d Cir. 1999) (applying

Pennsylvania law); see also Clark v. DaimlerChrysler Corp., 706 N.W.2d 471, 474 (Mich. App.

Ct. 2005). Under Pennsylvania law, proceduralonscionability is asseed by considering the
following factors: “the take-it-cleave-it nature of the standa&eéd form of the document][,]”
“the parties’ relative bargaing positions,” and “the degree @onomic compulsion motivating

the ‘adhering’ party[.]”_Quilloin v. Tenet éhlthSystem Philadelphia, Inc., 673 F.3d 221, 235-36

(3d Cir. 2012) (quoting Salle®25 A.2d at 125). Similarly, und&tichigan law, “[p]rocedural
unconscionability is determined by evaluating theyhiming power of thearties, their relative

economic strength, and their alternative souofessipply.” Whirlpool Corp. v. Grigoleit Co.,

713 F.3d 316, 322 (6th Cir. 2013) (citation omitted).
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Here, Defendant Kelly offered Plaintiff tgbitration Agreement on a “take-it-or-leave-
it” basis. Defendant Kelly concedes that Pi#icbuld not negotiate # Arbitration Agreement
(Doc. No. 78 at 4), and that the online agpgtion could not be submitted without him
electronically signing thérbitration Agreement. (See Doc. No. 72-5 &t Tr. at 38: 1-24.)
However, the parties’ relative bargaining positar “economic strength” lends little support to
Plaintiff’'s unconscionability argument. AdmittgcdKelly is represented to be a “worldwide
temporary employment staffing company.” (Db. 76 at 6.) However, as of December 20,
2016, Plaintiff Noye worked full-timas a consultant (Doc. No. 72a82; Tr. at 8: 4-20), made
approximately $72,000.00 to 75,000.00 in 2015 (id. at 3afl®: 13-18), previously worked as a
manager and as an interim CEO at different congsa(d. at 4, 6; Tr. &8: 3-16; 40: 3-24), and
was in the process of pursuing a master’s degfrétarvard University (. at 8; Tr. at 55: 12-

18). The Court is unpersuaded that PlaifilE#tk[ed] a meaningful choice” at the time he
signed the Arbitration AgreemenSee Quilloin, 673 at 237.

Nonetheless, to the extent that any digpam bargaining poweor economic strength
exists, the Court notes that the Arbitration Agreatris only two pages, is titled in large font-
size “DISPUTE RESOLUTION AND MOUAL AGREEMENT TO BINDING
ARBITRATION,” and states in boltypeface: “| understand and agteat arbitration is the only
forum for resolving Covered Claims, and that biddily Services and | ieby waive the right to
trial before a Judge or jury inderal or state court in favor afbitration for Covered Claims.”
(Doc. No. 72-2 at 2.) Finally, as to the “degree of economic compulsion” or “alternative sources

of supply,” Plaintiff has not deamstrated that he lacked altatives or faced a “degree of

® The Arbitration Agreement was also avaitaht the conclusion dfie application in a
“list of forms” to save ad print. (Doc. No. 72-5 &; Tr. at 45: 4-14.)
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economic compulsion” when he signed the Arbitration Agreethepuilloin, 673 F.3d at 235-
36. Thus, the Court finds that Plaintiff has adequately demonstratétht the Arbitration
Agreement is procedurally unconscionable. While both Michigan and Pennsylvania law require
a showing of both procedural and substentinconscionability to demonstrate the
unconscionability of an agreement, and the €bas found that Plaintiff has not met his burden
to demonstrate procedural unconscionability, initiberest of completeness, the Court will also
address the parties’ arguments regagdiubstantive uncornisaability.
ii. Substantive Unconscionability

Plaintiff contends that ghArbitration Agreement isubstantively unconscionable
because: (1) the agreement narrtlmesstatute of limitations for FCRA claims to 300 days; and
(2) the agreement provides that arbitration agergswill be confidential. (Doc. No. 76 at 25-
26.) Defendant Kelly argues ththte 300-day limitations period isasonable and severable, in
addition to arguing that the confidentiality prowisiis not unconscionabléDoc. No. 78 at 6-7.)
In response to Defendant’s invitation to sethe provision shortening the limitations period,
Plaintiff claims that the contted provisions cannot be sevéifeom the Arbitration Agreement
because they “reflect ‘a systematic effort to is@arbitration on an employee . .. as an inferior

forum that works to the employer’s advantage.” (Doc. No. 76 at 27) (citation omitted).

® Plaintiff only argues that, “[ilf Plaififf did not check the box acknowledging the
Arbitration Agreement, he would have had tdéd his job offer and teirn to searching for
other work.” (Doc. No. 76 at 24.) “The fact thah employer] essentially made the terms of the
application a precondition to employment sowt rise to the level of procedural
unconscionability.”_Sams v. Comm@&round, No. 329600, 2017 WL 430233, at *3 (Mich. Ct.
App. Jan. 31, 2017). Moreover, irstdeposition, Plaintiff testifetthat he earned approximately
$72,000.00 to 75,000.00 during the year he signed thiération Agreement, and Plaintiff has
made no meaningful assertions of “economic jgolsion” or a lack of employment alternatives
in his submissions to this Court. (Dd¢os. 72-4 at 3; Tr. at 9: 13-18; 76.)
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“Substantive unconscionability refers tontractual terms that are unreasonably or

grossly favorable to one sidacgto which the disfavored partipes not assent.” Harris v. Green

Tree Fin. Corp., 183 F.3d 173, 181 (3d Cir. 1999) (@pglPennsylvania law); see also Clark v.

DaimlerChrysler Corp., 144, 706 N.W.2d 47XZ54Mich. App. Ct. 2005) (“Substantive

unconscionability exists where the challenged ternotssubstantively reasdola.”). First, as to
the shortened limitations period, tAebitration Agreement provides:
6. Limitations on Actions. Kelly Services and | agree to bring any claims that
each party may have against the other wi800 days of the day that such party
knew, or should have known, of the fagising rise to the cause of action, and

the parties mutually waive any longeout not shorter, atutory or other
limitations period.

The foregoing language shortens ‘teetute of limitations for ERA claims from at least two
years to just 300 days.” (Doc. N&6 at 25); see 15 U.S.C. § 1681p.
Indeed, the arbitrabilitpf statutory claims like theGRA “rests on the assumption that

the arbitration clause permits edliequivalent to court remediesPaladino v. Avnet Computer

Techs., 134 F.3d 1054, 1062 (11th Cir. 1998)r(gitilmer v. Interstate/Johnson Lane Corp.

500 U.S. 20, 28 (1991)). However, the shoetklimitations period’smpact on Plaintiff's
individual claims is neither ebr nor discussed in Plaintiftgief in opposition to Defendant
Kelly’s renewed motion. (Doc. No. 76.) Absemty evidence that Plaintiff cannot vindicate his
“statutory rights in the arbitral forum,” th@ourt declines to decide whether shortened

limitations period is substantiwvelnreasonable. See Atl. Tides v. Avondale Inc., 505 F.3d

274, 290 (4th Cir. 2007).
Second, as to the confidentialgyovision, the Third Circuit has remarked that “there is

nothing inherent in confidentialityself that favors or burdens oparty vis-a-vis the other in the

dispute resolution process.” rita v. IAP Worldwide Servs., VI, Inc., 368 F.3d 269, 279-80 (3d

Cir. 2004);_see also Garcia ex rel. Eckert v. HCR ManorCare, LLC, No. 1743-2014, 2016 WL
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127514, at *8 (Pa. Super. Ct. Jan. 12, 2016) (findiagdh arbitration agement that included a
confidentiality provision was na@ubstantively unconscion&)l The Court finds this
substantive unconscionability argument, basetherexistence of the confidentiality provision,
to be unavailing.

Accordingly, having determined that the Arhtion Agreement is neither unconscionable
nor superseded by the Employment AgreemestCiburt finds that there is no genuine dispute
that a valid arbitration agreentezxists between Plaintiff aridefendant Kelly._Flintkote Co.,

769 F.3d at 220. The Court turns next to whetherArbitration Agreement covers Plaintiff's
two FCRA claims. (Doc. No. 72.)
4. Whether the Arbitration Agreement Covers Plaintiff's Claims

Defendant maintains that Plaintiff's claims are “employment-related” and covered by the
Arbitration Agreement. (Doc. No. 73 at 1F)aintiff argues that #Arbitration Agreement
does not cover pre-employment disputes @asts doubt on whether Plaintiff was employed.
(Doc. No. 76 at 20-23.) Resolution of whethex Arbitration Agreement covers Plaintiff's
claims requires a determination of whetl{&j: Defendant Kelly hired Plaintiff; and (2)

Plaintiff's alleged FCRA violationgelate to Plaintiff's employnmé. The Court first addresses
Plaintiff's employment status.
I. Whether DefendantKelly Hired Plaintiff

Having reviewed the record, the Court is paded that DefendaKilly hired Plaintiff

on or around February 2015. First, on February 12, 2015, a Kelly “on-boarding coordinator”

sent Plaintiff an e-mail that guided himdligh Kelly’s hiring and “on-boarding” proce¥s.

®The February 12, 2015 e-mail discussed the $teps in Kelly’s hiring process that
culminate in Plaintiff completing the “Kellynal Customer Hiring Documents” and the “Remote
i9 Verification.” (Id. at 3.) The Februaf?, 2015 e-mail also provided that: “After the On-
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(Doc. No. 76-9 at 2.) On February 20, 2015,Kledly “on-boarding coordiator” sent Plaintiff
an e-mail welcoming him to “the Kellfjeam!” and stating, in relevant part:

Welcome to Kelly Services!

Now that you have been hired, | wangige you an overview on the next steps in
the process.

Once your background screening is complete, your reckuitlerotify you that
you are ready to start. We will onlpmrtact you about your background screening
if we have a question or need more information.

(Doc. No. 76-8 at 2.) On March 10, 2015, accordnthe complaint, Kelly “informed Plaintiff
that he had cleared its screening process . ...” (Doc. No. 1  32.)

A Kelly employee, Melissa Hammond, statacher December 13, 2016 deposition that
Plaintiff was hired, “is a hired employee andheens a hired employee of Kelly Services.”
(Doc. No. 72-5 at 7; Tr. at 106:24; see Doc. Nos. 72-3 1 3; 76 at 12 n.3.) In response to
Plaintiff’s first set of requests for admissions, Defendant Kelly admitted that “Plaintiff Noye
applied for employment and was hired by KellfDoc. No. 77-10 at 8; see Doc. No. 77-10 at
11.) Defendant Kelly also responded that “Ri&fiNoye has been employed by Defendant since
approximately February 2015, and continues toaie eligible for assignment at Defendatit.”

(Doc. No. 76-6 at 11-12.)

boarding is completed, you will receive a finalahfrom your On-boarding Coordinator giving
you an overview of what will happen next betwées time of hire (19and the start of your
assignment.” (Id. at 4.) By February PB15, Plaintiff had completed Kelly’s online
application and signed the Empiognt Agreement addressing the terms of his assignment with
J&J. Then, on February 16, 2015, a Kelly recrustantacted Plaintiff aboutis disclosure of a
criminal conviction in his online application. ¢b. No. 76-7 at 2.) Plaintiff alleges that he
“promptly supplied Kelly with all requestl documentation.” (Doc. No. 1 § 29.)

In contrast, Defendant J&J’'s Rule 30(b)(6) witness, William Korbich, Jr., testified that:
“I don't know if [Plaintiff] was already an emgptee at Kelly or being -- through the search
agency as a staff to be placed at a Kedlg . . . .” (Doc. No. 75-5 at 11.)
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Nonetheless, Plaintiff casts doubt on wiegtKelly hired oemployed Plaintiff by
emphasizing that Plaintiff newstarted his J&J assignméftSpecifically, Plaintiff urges this
Court to adjudge whether Plaintiff could “pdsgibe described as having been employed by
Kelly” and infer Plaintiff's employent-status from the fact thlaintiff never started his J&J
assignment. _(See Doc. No. 76 at 22-23.) However, even when considering the record in the
light most favorable to Plaintifthe Court finds that there is genuine dispute that Defendant
Kelly hired Plaintiff on or around Beuary 2015. Therefore, givénat Defendant Kelly did hire
Plaintiff on or around February 2015, the Cowtlthes to determine vetther the Arbitration
Agreement would cover an individual tifatnnot possibly be described as having been
employed by Kelly.” (DocNo. 76 at 22-23.)

. Coverage of “Pre-Employment” Disputes

Second, Plaintiff contends that thebiration Agreement does not cover pre-
employment disputes. (Doc. No. @620.) Plaintiff reasons thtte language of the Arbitration
Agreement “cover[s] only those claims arising aftee start of Plaintif§ employment, not those
arising before® (Id. at 20-21.) Defendaittelly broadly argues thalaintiff's FCRA claims

relate to Plaintiff’'s employmd. (Doc. No. 78 at 8.)

12 plaintiff also challenges Melissa Hammosdeposition testimony that Plaintiff is
“currently an employee of Kelly” and stress¢smmond’s inability to identify an assignment
that Kelly offered to Plaintiff. (Doc. No. 76 @2 n.3.) In a similar vein, Plaintiff submitted his
own declaration stating that: Defendants Kelly and J&J rescinded haéfgsbthat Defendant
Kelly “never contacted [him] regarding any otheb opportunities,” and that Plaintiff never
“stepped foot” into defendants’ facilities, wedk any hours for the defendants, or received a
paycheck from the defendant@®oc. No. 76-14 at 2.)

Y Plaintiff stresses that, although the Araiton Agreement digguishes between
“employment” and “consideration for employntéas well as between “employees” and
“candidates” in its introductorgaragraphs, the “Agreement tobdtration” and “Claims Subject
to Agreement” sections of the Arbitration Agreement refer only to “claims relating to my
employment,” not to claims arising out consatéesn for employment. (Doc. No. 72-2 at 2.)
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“[F]ederal policy favors arbittéon and thus a court resolvdsubts about the scope of an

arbitration agreement in favor of arbitratiorMedtronic AVE, Inc. v. Advanced Cardiovascular

Sys., Inc., 247 F.3d 44, 55 (3d Cir. 2001) (citasi@mitted). However, “[tlhe presumption in
favor of arbitration does not ‘tafg courts outside [the] settlddamework’ of using principles

of contract interpretation to determine the scofpan arbitration clause.” CardioNet, Inc. v.

Cigna Health Corp., 751 F.3d 165, 172-73 (3d Cir. 2014) (quoting Granite Rock Co. v. Int’l Bhd.

of Teamsters, 561 U.S. 287, 298 (2010)). “To meiree whether a claim falls within the scope
of an arbitration agreement, ttiecus is on the factual underpinnings of the claim rather than the

legal theory alleged in the complaint.”” _Meaitic AVE, Inc. v. Advanced Cardiovascular Sys.,

Inc., 247 F.3d 44, 55 (3d Cir. 2001) (citatiand internal quotation omitted).
The Arbitration Agreement provides, relevant part, as follows:

Internal Dispute Resolution. | acknowledge that raisjnissues or concerns
internally may address my concerns meficiently. | further acknowledge that
Kelly encourages all employees/candidai® approach immediate supervisors or
managers with any issues or concerns tieye and, if the matter is not resolved
in a timely or satisfactory fashion by tleosupervisors or managers, to contact the
Human Resources Representative . . ..

In the event that these internal digputsolution procedurek not resolve my
issues or concerns informally, and in consideration of my
employment/consideration for employmevith Kelly and Kelly’'s mutual
promise to arbitrate the categories of claforsrelief that fall within the scope of
this Agreement, | agree as follows:

1. Agreement to Arbitration. Kelly Services, Inc. (“Kelly Services”) and | agree

to use binding arbitration, instead of ggito court, for any “Covered Claims”
that arise between me and Kelly Services, its related and affiliated companies,
and/or any current or former employeé Kelly Services or any related or
affiliated company.

2. Claims Subject to AgreementThe “Covered Claims” under this Agreement
shall include all common-law and statytaslaims relating to my employment,
including, but not limited to, any claiffor breach of contract, unpaid wages,
wrongful termination, unfair competitiorand for violation of laws forbidding
discrimination, harassment, and retaliationtba basis of race, color, religion,
gender, age, national origin, disatyiji and any otherprotected statusl
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understand and agree that arbitration is the only forum for resolving
Covered Claims, and that both Kelly Sevices and | hereby waive the right to
a trial before a judge or jury in federal or state cout in favor of arbitration
for Covered Claims.

(Doc. No. 72-2 at 2lemphasis added).

The Court turns first to Plaintiff's 15 U.S.€.1681b(b)(3) claim. Here, Plaintiff alleges
in his complaint that Defendants Kelly and J&dlated § 1681b(b)(3) when it failed to provide
Plaintiff with a copy of his criminal backgrouméeport and a summary of his FCRA rights before
rescinding his J&J position._(See Doc. N@17-8, 33-36.) Plairffis § 1681b(b)(3) claim
relates to his employment at Kelly becausepading to the complaint, Defendant Kelly’s
failure to provide Plaintiff with a copy of é¢hYale background reporhd a description of his
consumer rights under the FCRA implicated lisignment with J&J and resulted in an adverse
employment action. (Doc. No. 1 1 33, 36, 68-8Ruythermore, even assuming arguendo that
Arbitration Agreement “cover|[s] only those ¢fas arising after the start of Plaintiff's
employment” (Doc. No. 76 at 20-21), the 15 @S§ 1681b(b)(3) claim would still relate to
Plaintiff's employment becausgt) Defendant Kelly hired Plaiiff on or around February 2015;
(2) J&J rescinded the position on March 14, 2017 (Doc. No. 77-13 at 12;); and (3) the J&J
assignment was rescinded due to a backgrogyart that was not completed until March 10,
2017 (Doc. No. 1 1 33; see Doc. No. 77-16 at 5).

Second, in his 15 U.S.C. § 1681b(b)(2) clartaintiff alleges that Defendant Kelly
required Plaintiff to sign a “Background ScresmiNotice, Disclosure,ral Authorization” form
(“Disclosure Form”) on Februg 13, 2015 that: (1) was not'stand-alone document;” and (2)
authorized the “procurement of a consumer report ‘at any time, and any number of times, as
Kelly in its sole discretion determines is necessefpre, during or after my employment . . . .”

(Doc. No. 1 11 5-6, 22-23, 27; see Doc. No. 75-3-&1 In particularPlaintiff alleges that:
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“Defendant Kelly is liable for viifully or negligently violatingsection 1681b(b)(2) of the FCRA

by procuring or causing to be procured a coreuraport for employmergurposes without first

providing a clear and conspicuous disclosureriing to the consumer in a document that
consists solely of the disclosure thatbasumer report may be obtained for employment
purposes.” (Doc. No. 1 § 17.) dittiff's efforts to characteze its 8 1681b(b)(2) claim as not
relating to Plaintiff's employmerare unavailing given that Plaintiff's § 1681b(b)(2) claim, as
alleged in the complaint, implicates the promment of a consumegport “for employment
purposes” before, during or after Plaiid employment. (Id. 116, 17.)

Accordingly, the Court finds that the Attation Agreement covers both Plaintiff's §
1681b(b)(2) and 8§ 1681b(b)(3) claim and that Plaintiff's claims against Defendant Kelly are
subject to arbitration.

5. Whether to Dismiss or Stay Rlintiff’'s Claims against Defendant Kelly

In its renewed motion to compel arbit@at] Defendant Kelly requests that this Court
“stay these proceedings pending completion efatbitration.” (Doc. No. 72 at 1) (citing 9
U.S.C. § 3). Section 3 of the Fedehabitration Act, 9 U.S.C. § 3, provides:

If any suit or proceeding be brought imyaof the courts of the United States upon

any issue referable to arbitration under an agreement in writing for such

arbitration, the court in which suchisis pending, upon beingatisfied that the

issue involved in such suit or proceedingéaterable to arbiaition under such an

agreement, shall on application of onetlod parties stay the trial of the action

until such arbitration has been had in ademce with the terms of the agreement,

providing the applicant for the stay ot in default in proceeding with such
arbitration.

9 U.S.C. 8 3. InLloyd v. HOVENSA, LLC, the it Circuit provided thatthe plain language

of § 3 affords a district court no discretion tsrdiss a case where one of the parties applies for a
stay pending arbitration. The diteve that the Court I®all’ enter a stay simply cannot be read to

say that the Court shall enter a stay in all cagespt those in which all claims are arbitrable and
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the Court finds dismissal to be the preféeadpproach.” 369 F.3d 263, 269 (3d Cir. 2004).
Accordingly, upon consideration of Defendantlits request, the Court will stay the above-
captioned action pending compm of the arbitration.

B. Defendant J&J's Renewed Motion to Compel Arbitration

Defendant J&J urges the Courtdlso order Plaintiff to arbitrate his claims against J&J
pursuant to the Arbitration Agreement. (Do@.M1 at 8, 20-24.) J&J argues that, even as a
non-signatory to the Arbitration Agreementmay compel arbitration under the theory of
equitable estoppel._(See Doc. No. 75 at 17-Plantiff characterized&J’s attempt to invoke
the Arbitration Agreement as “truly absurd” acwhtends that the circumstances do not warrant
permitting J&J to invoke the Arbitration AgreenterfDoc. No. 77.) The Court declines to
resolve J & J's renewed motion to compel arbibratat this time; rather, the Court will direct
the parties to brief the issuetbe applicability of tk theory of equitable estoppel to the motion

in light of the Third Circuit’s recently-issugmtecedential opinion in White v. Sunoco, 870 F.3d

257 (3d Cir. 2017).
V. CONCLUSION

The Court will grant Defendant Kelly’s renewsobtion to compel arbitration and to stay
the claims asserted against Defendant Kelly pendompletion of the arbitration. With regard
to Defendant J & J's renewed motion to compblteation and dismiss, pm the alternative,
stay all proceedings, the Court will direct the partebrief the issue of the applicability of the
theory of equitable estoppel to the motiorigit of the Third Gicuit’s recently-issued

precedential opinion in White v. Sunoco, 870 F.3d Z&i/Cir. 2017). An Order consistent with

this Memorandum follows.
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