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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

RAFAEL IGNACIO GUERRERO No. 1:15-CV-02423
SANCHEZ,
(JudgeBrann)
Petitioner,
V.

MARY SABOL, THOMAS R.
DECKER, JACQUELINE
OSTERLIND, THOMAS S.
WINKOWASKI, JEH CHARLES

JOHNSON,
Respondents.
MEMORANDUM OPINION
AND
ORDER
MAY 3, 2019
l. BACKGROUND

This Petitioner, Rafael Ignacio Guawesanchez (“Guerrero”), an alien as
defined by 8 U.S.C.A. 8§ 1101(a)(3), hasetensive immigrabn history spanning
the last twenty-nine years s he first entered the United States illegally. Guerrero
first entered the United States from Mexico in July 1990 without inspection. Seven
years later, he married a then lawful pereramresident, now a citizen, Sandra Avila.
Guerrero and his wife had three chddry all born in the United States, and
consequently, all citizens.

At an undetermined later point, Guero travelled back to Mexico and then

attempted to return to the United Statemg falsified documents. U.S. Customs and
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Border Protection immediately recognized tlieuments as falsified. As a result, on
January 24, 1998, border patrol founthho be inadmissible for having sought
admission by fraud or misrepresentationyimlation of 8 U.S.C. § 1182(a)(6)(C)(ii)
and an expedited order of removas issued pursuantto 8 U.S.C. §
1225(b)(1)(A)(i) for having attempted iitegally enter the United States.

Guerrero later illegally re-entered the United States a third time and returned to
his family. In 2012, Guerrero was arrestedpart of a drug conspiracy, plead guilty
in the United States District Court for thesBict of Idaho to one count of conspiracy
to distribute in excess of fifty grams of methamphetakimed was sentenced in
April 2013 to a term of forty-two months imprisonment.

On December 5, 2012, after his arrest and prior to sentencing, Guerrero was
notified that Immigrations and Custorasforcement (“ICE”) intended to reinstate
the January 24, 1998 order of rem@vaAfter asserting that he would be tortured by
a Mexican drug cartel if removed to his home country, Guerrero was referred to a
Department of Homeland Security (“DHS%ylum officer for a reasonable fear

interview as required by 8 U.S.C.A. § 11&&d 8 C.F.R. § 238.1 and 241.8. In the

1 A crime that qualifies as an “aggravateafsl’ under the Immigration and Nationality Act, 8
U.S.C. 81101(a)(43)(C). Thus, Guerrenwas deportable pursuant to the INA §
237(a)(2)(A)(iii) which states thdany alien who is convicted @n aggravated felony at any
time after admission is deportable.”

2 INA § 241(a)(5) provides that a prior orderrefnoval against a nonciéim will be reinstated
if the noncitizen reenters the Unitedatets “illegally” or “unlawfully.” See als@ C.F.R. 8
241.8 which governs the process for reinstatement of removal.
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meantime, the removal order was reinstated on August 23 3204 3April 9, 2015,
Guerrero filed to stay the removal order with the United States Court of Appeals for
the Third Circuit. That court derdehe motion on June 12, 2015.

On May 19, 2015, after Guerrero served his term of incarceration for his
criminal conviction! he was transferred to ICE custody pending removal. On June 1,
2015, ICE officials informed Guerreroathis custody status would be reviewed in
August 2015 and that he walube considered for supervised release if he was not
removed within the statutpremoval period set forth in 8 U.S.C. § 1231(a).

On June 29, 2015, an asylum officer made a ‘Reasonable Fear Determination’
finding that Guerrero’s fear of perseattiif returned to Mexico was reasonable and
referred him to an immigration judge puant to 8 C.F.R. § 1208.31(e) for a
‘withholding-only’ proceeding. And, on AuguSt 2015, ICE reviewed Guerrero’s
custody status and made a decision to maintain custody over Guerrero deeming him
to be a flight risk because he had entered and attempted to enter the United States
several times with the intent toae immigration controls.

Guerrero then initiated withholding-gnproceedings beforae immigration

court seeking either withliding of removal to Mexicpor, in the alternative,

3 The Department of Homeland Security hasdiseretion to issue a final removal order to an
alien who has been convicted of an aggravégkuhy and is not a lawful permanent resident
of the United States. INA § 238. Moreover thepartment of Homeland Security may issue
a reinstatement of removal order to an alighdiscovered that theoncitizen “has reentered
the United States illegally after having beemoved...under an order of removal.” 8 C.F.R.
§241.8.

4 Aterm of 37 months after he received gtiote credits from the Bureau of Prisons.
-3-



deferring his removal under the Conventigainst Torture. On September 23,
2015, the immigration judge denied Gugo’s requests on both bases. The
withholding of removal uder 8 U.S.C. § 1231(b)(8)as denied because the
immigration judge found that Guerrero’s drug offense qualified as a “particularly
serious crime,” thus making him ineligible for withholding of removal. The
immigration judge also denied Guerrarpetition under the Convention Against
Torture because he couldt show that the MexicaBovernment would torture
Guerrero or allow government-sponsoredu@t The immigration judge stated that
Guerrero did “not [meet] his burden of establishing by a preponderance of the
evidence that the Mexican Government vadbcbnsent to or beillfully blind to [his]
hypothetical torture.”

On October 19, 2015, Guerrero appealed the immigration judge’s decision to
the Board of Immigration Appeals. |IGE-reviewed Guerrero’s custody status on
November 17, 2015 and determined that the agency could not remove Guerrero
pending a final ‘fear’ determination.

On December 17, 2015, Guerrero, proceegiagse filed the instant petition
for writ of habeas corpus before this Cageking an individuated bond hearing.
The Honorable William W. Caldwell, of #iCourt, ordered an individualized bond
hearing before an immigration judg®n October 3, 2016, the immigration judge
found that Guerrero was both a flight reskd a danger to the community; he denied

Guerrero’s request faelease on bail.



On January 19, 2016, pursuant t6.&.R. 88 1208.16-18, the Board of
Immigrations Appeals denied Guerrero’s appeal and affirmed the immigration
judge’s denial of protection under the Cention Against Torture. Subsequently,
Guerrero moved in the Third Circuit to stiayg removal and petitioned for review of
the Board of Immigration Appeals decision. The Third Circuit stayed Guerrero’s
removal while it considered Guerrero’s petitifmr review. On October 19, 2016, the
Third Circuit vacated the Board of mgration Appeals removal order and
remanded the matter to the Board to considezther Guerrero mdis burden under
the Convention Against Tortubegoncluding that the Board erred by “failing to
consider whether record evidence of the violence caused by the Sinaloa cartel and
corruption of law enforcement officials demstrated that it is more likely than hot
that Guerrero will be tortured ‘by or tite instigation of owith the consent or
acquiescence of a public official”””

Judge Caldwell held his own individuadid bond hearing for Guerrero on
February 9, 2017. By the time of thisdring, Guerrero had been in ICE custody for

20 months and 21 days. Judge Caldweahtreleased Guerrero finding that the

5 A petitioner is “entitled to Gnvention Against Torture protectidinhe is able to demonstrate
that the cumulative probability of tortuby the entities [collectively] exceeds 50%amara
v. Att'y Gen.420 F.3d 202, 213-215 (3d Cir. 2015).

®  The ‘more likely than not' standard meathat there is more #m a 50% likelihood of
persecution or torture. The withholding ‘more lik¢han not’ standard is more difficult to
prove than asylum’s ‘well-founded fear’ standard.

”  Guerrero v. Attorney Gen 672 F. App’x 188, 191 (3d Cir. 201@jting 8 C.F.R. §
1208.18(a)(1).

-5-



Government had not shown blear and convincing eviahce that Guerrero’s
continued detention was necessary becauseablaeither a current flight risk nor a
current danger to the communftyThe Government appealed.

On September 26, 2018, the Third Citagain took up Guerrero’s case, this
time considering the issue of detemtiand upheld Judge Caldwell’s release of
Guerrero. The Court of Appeals decidad,a matter of first impression in this
Circuit, whether “the detention of ahiem, such as Guerrero-Sanchez, who has a
reinstated order of removal s also pursuingvithholding-only relief governed by §
1226(a) or 8 1231(a)? If the former, trerch aliens are statutorily permitted to a
bond hearing. But if we find that § 1231 ¢@ntrols, then we must answer a second
guestion: does § 1231(a)(6) compelmplicit bond hearing requirement after
prolonged detention?”The Third Circuit held “the§ 1231(a) governs Guerrero-
Sanchez's detention and that § 1231 (&) fords a bond hearing after prolonged
detention to any alien who fallsithin the ambit of that provisiont? affirming Judge

Caldwell's decision to hold a bonddréeng on alternative grounds.

8 ECF No. 55 at 7-9.
® Guerrero-Sanchez v. Warden York Cty. Prie®6 F.3d 208, 211 (3d Cir. 2018).

10 Section 1231(a)(6) states “(6) Inadmissibleminal aliens. An alien ordered removed who
is inadmissible under section 1182 of thike, removable under section 1227(a)(1)(C),
1227(a)(2), or 1227(a)(4) dhis title or who has been detgned by the Attmey General to
be a risk to the community anlikely to comply with the order of removal, may be detained
beyond the removal period and, if released, ghalkubject to the tesmof supervision in
paragraph (3).”

11 |d. The Third Circuit opinion further expandscircuit split on this issue. CompaBeierra
v. Shanahan831 F.3d 59, 64 (2d Cir. 2016 ) (haidithat 8 1226(a) governs).
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To determine if Guerrero was entitled to a bond hearing, the Third Circuit
examined which statute was the sourcauihority for his detation, explaining:

The authorization for an alien’s tation shifts from 8 1226(a) to §
1231(a)—that is, from the pre-removal phase to the post-removal phase—
at the point that the alien’s ordef removal becomes administratively
final and removal is therefore certafdee8 U.S.C. § 1231(a)(1)(B). Thus,
which provision governs here deys on whether the removal order
entered against Guerrero-Sanchez is athtnatively final: if it is final,

then § 1231(a) applies; othrdse, § 1226(a) controls.

Crucial to this determination is the fact that Guerrero-Sanchez's removal
order was reinstated “from its origihdate and is not subject to being
reopened or reviewed.” 8 U.S.C.1831(a)(5).5 Although aliens with
reinstated orders of removal are “r@igible and mayot apply for any
relief” under Chapter 12 of the INAd., they may seewithholding-only
remediessee Cazun v. AttorgeGen. United State856 F.3d 249, 255-

56 (3d Cir.2017) (“[P]recedentnd the Attorney General's own
interpretation clarify that withdlding from removal and CAT
protection—both forms of relief—aretaally still available to individuals

in reinstatement proceedingscit{ng Fernandez-Vargas v. Gonzglé48

U.S. 30, 35 n.4, 126 S.Ct. 2422 ,516.Ed.2d 323 (2006); 8 C.F.R. 88
1208.31(e), 1208.16(c)(4))). Accordingly, in order to resolve this case, we
must decide whether a reinstated order of removal against an alien who,
like Guerrero-Sanchez, is pursuing bdrke withholding-only relief is
administratively final.

With this framing of the issue in mindje find that § 1231(a), the post-
removal provision, is thenore logical source of authority for Guerrero-
Sanchez’s detention. A removal orde unquestionably final when it is
first enteredSee8 C.F.R. 8§ 241.1. When suem order is subsequently
reinstated, as happened here in Guerrero-Sanchez's case, “it stands to
reason that it retains the same adstrative finalty because section
1231(a)(5) proscribes any challentat might affect the status of the
underlying removal order.Padilla-Ramirez 882 F.3d at 831. Indeed,
when a reinstated order of rewal is in place, withholding-only
proceedings do not disturb the underlying order of removal; rather, they
only potentially impede the ordeexecution with respect to a specific
country. See8 1208.2(c)(3)(i). If Guerrero-Sanchez were to ultimately
prevail on either his withholding o€AT claim, the resulting remedy
would prohibit onlyhis removal to the country of risk: Mexico. It would
not prohibit his removal from the Unit&tates to an alternative, non-risk
country.See, e.g., Lanza v. Ashcrd389 F.3d 917, 933 (9th Cir.2004)
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(stating that a grant of withholdin“only prohibits removal of the
petitioner to the countrgf risk, but does ngtrohibit removal to a non-
risk country” Quoting Castellano-Chacon v. IN$1 F.3d 533, 545 (6th
Cir.2003), holding modified by Ahuhtaseb v. Gonzale453 F.3d 743,
748 (6th Cir.2006) ) ). Thus, “[tlhe moval order itself ... is not at issue
in the withholding-only proceedingsneaning that those proceedings
cannot diminish or otherwisaffect its finality.” Padilla-Ramirez 882
F.3d at 832.

*kkkk

Accordingly, we hold that a reinstatedder of removal against an alien
who has initiated withholding-only pceedings is administratively final.
Therefore, just as we elect to follovadilla-Ramirez we concurrently
decline to followGuerra .... We agree with th&linth Circuit that “[i]n
concluding that the ‘purpose afithholding-only pre@eedings is to
determine precisely whether the alisno be removed from the United
States,’ the [Second Circuit] did not paint with a fine enough brush.”
Padilla-Ramirez 882 F.3d at 835 (citatiorad internal quotation marks
omitted) Quoting Guerra831 F.3d at 62).

*kkkk

To summarize, Guerrero-Sanchez’s detention is governed by 8§ 1231(a).
A reinstated removal order is admimaively final for the purposes of
removal because it providghat an alien “shall beemoved” from the
United States, and that determinati®rinot subject to being reopened or
reviewed.” 8 U.S.C. § 1231(a)(5). An alien with a reinstated order of
removal therefore cannot have decision “pending” before an
immigration judge on “whether the atiés to be removed from the United
States.” 8 U.S.C. § 1226(a) (emplsaadded). As a result, such aliens
cannot fulfill the necessary predieato implicate § 1226(a), and they
cannot rely on that provisin to obtain dond hearing?

In sum, the Third Circuit reasoned that Section 1231(a) entitled aliens to a bond

hearing pursuant to the “pficit bond hearing requirement of 8§ 1231(a)(6)” after

12 Guerrero-Sanchez v. Warden York Cty. Prie®6 F.3d 208, 215-19 (3d Cir. 2018).
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“prolonged detention” beyond&B0 days that is authorized by that statute under
certain circumstances.

At the present time, Guerrero is awaiting a renewed reasonable fear hearing
before an immigration judge, while ICE detad him again, despite Judge Caldwell’s
release Order. This detention prompts Guerte file the instant Motion to Compel
enforcement of that Order. Judge Caldwell retired from this Court in February 2018
and this case was reassigned to the undersigned on January 22, 2019.

Il. DISCUSSION*

Guerrero’s continued detention is clgagoverned by Seémn 1231(a) pursuant

to the above cited Third Cit case bearing his nanie.This Court looks to the same

standard of review our Court of Appeakst forth in September 2018 in upholding

13 1d. at 219.

14 The Court retains jurisdiction over this habpastion and has the autliyrto enforce its own
orders. See, e.g., Ex parte Mitsuye En@23 U.S. 283 (1944) (Holdg that the objective of
28 U.S.C.A. § 2241 may not be impedl or defeated by removal of prisoner from territorial
jurisdiction of the District Court.)Rumsfeld v. Padilla542 U.S. 426, 441 (2004)Ehdo
stands for the important but limited proposititrat when the Government moves a habeas
petitioner after she properly f8ea petition naming her immediatestodian, the District Court
retains jurisdiction and may direct the writadony respondent withingtjurisdiction who has
legal authority to effectuate the prisoner's releas8tgkes v. U.S. Parole Comm3v4 F.3d
1235, 1238 (D.C. Cir. 2004) Ehdo did not, as Stokes maima, ‘relax’ the immediate
custodian rule but rather recognized the contigyurisdiction of the court in which that rule
is first satisfied.”)White v. GraceNo. CIV.A. 3:05-0164, 2005 WL 1309044, at *3 (M.D. Pa.
June 1, 2005) (Kosik, J.) (“The immediate custodian rule does not apply when a prisoner is
transferred out of a judicial district after hestfded a petition for writ of habeas corpus with
the district court...In such an instance, the district court in which the petition was filed retains
jurisdiction over the case despite the fact thatghsoner, and his imrdeate custodian, lie in
another federal district.”)ladrane v. HoganNo. CIV.A.3:05-02228, ECF No. 63 (M.D. Pa.
December 10, 2007) (Kane, J.).

15 Guerrero-Sanchez, suped 219.



Judge Caldwell’'s February 13, 2017 ordérhat provision implicily requires a bond
hearing after prolonged detentiolf.”

In Guerrero-Sanchezhe Third Circuit cited t@advydas v. Davj¥ a case
where the United States Supreme Court recognizethdmaitizens who have been
granted deferral of removal under the Cemtvon Against Torture may challenge the
Department of Homeland Security’s detention post-final order as prolonged and
unconstitutional.Zadvydaseld that post-order deteoih may only continue for a
period “reasonably necessary” to effectuate rembBvdlne Third Circuit
distinguished the Hding stating that Zadvydashad no occasion to address the due
process concerns posed by prolongedrdiete of someone in Guerrero-Sanchez’s
situation who is still seaékg withholding-only relief.*® “This distinction is material
because detaining Guerrero-Sanchez withdubnd hearing while he pursues his
bona fide withholding-ply claim ‘would effectivelypunish [him] for pursuing
applicable legal remedies?®

The precedential Third Circuit case bearing Guerrero’s name requires a bond

hearing after six months of detenti&nPresently, the Government asserts that

16 d.
17 533 U.S. 678 (2001).
18 d.
19 Guerrero-Sanche@05 F.3d at 220.
20 1d. citing Leslie v. Attorney Gen. of U,878 F.3d 265, 271 (3d Cir.2012).
2L Guerrero-Sanchesupraat 271.
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Guerrero was taken back into cust&dyecause he was arresteid Texas, had
changed his residence to Texasd failed to obtain permission from ICE to travel
between Nevada and TexdsSpecifically, the Government provided an email from
an ICE employee that asserted that Mr. Gere was taken back into custody for the
following reasons:

Mr. Guerrero-Sanchez was releasmu an order of guervision from
immigration custody. His last repatate to immigration officials was on
03/07/2018 and was given the permission to travel to Texas, but was to
return 03/11/2018. He did report backERO Las, Vegas on 03/14/20109.
After that date, he was not given the permission to return to Texas. On
08/24/2018 he was found by ERO Htarsat the Harris County Sherriff's
Office in Houston, Tx fothe offense that was latdismissed. At the time,

the legal dept for ICE in Houston was consulted as whether to drop a
detainer on him or not. OCC aduwikéhat he was a danger to the
community stemming from the details thie case, and theonditions of
release were violated because tas found in Houston without
permission. He also gave an addmefs®sidence in Housn, Tx which is

also a violation of the conditions of release.

*kkkk

22 Part of the fallout from Guerrero’s havingam taken back into cuasty is that the immigration
judge in Las Vegas transferred venue from Las Vegas to Houston. This caused a cascade of
problems for Guerrero, who was already back to square onehigitvithholding-only
proceedings based on the Third Circuit’'s remanttheforiginal immigration judge’s decision.
First, the reasonable fear hearing that was originally scheduled for September 5, 2019 in Las
Vegas was rescheduled for May 21, 2019 in Hous@uerrero’s retained counsel for the Las
Vegas hearing withdrew his representation oéfeero because the hearing had been moved.
While Guerrero would have been counseledchie September 5, 2019 reasonable fear hearing
before the immigration court, he now haptoceed pro se for the May 21, 2019 hearing in
Houston. Additionally, the retained expert foe reasonable fear heay has withdrawn from
his agreement to testify, as he willtnestify in uncounseled hearings.

23 The details of Guerrero’s arrest are confusiidyest. According to Guerrero, he was one of
three partners who owned a construction comp®&rye of the partners was writing checks to
herself from the company account, and anothenpawithdrew a larg sum of money from
the account for no logical reason.” Pet. Br.FEo. 63 at 8. Guerrero filed a police report
against his partner, who in tyrialsely told the police thdte had threatened her liféd. at 9.

24 Govt. Br. ECF No. 65 at 6.
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[S]orry, | erroneously put a lastpert date of 03/14/2019. Per ICE
database, his last report date vié$14/2018. He was arrested by the
Harris County Sherriff's Office on 083/2018 and was transferred to
ERO Houston custody ot1/29/2018. He has been in immigration
custody since that date. My apologies again.

Guerrero filed the Motion to Enforcedge Caldwell's February 13, 2017 order
pro se although counsel has since entered@mearance on his behalf. Guerrero
argued that the custody determinatiorswaproperly decidedecause he did not
violate Judge Caldwell's Order as the charges against him in Texas were ultimately
dismissed. He further argued that his ICE officer knew of and had granted permission
for his travel to Texas. Guerrero stated in his reply brief,

On March 7, 2018 Guerrero asked for permission to travel to Texas for a
possibility to create a ostruction company, Mr. Guerrero was meeting
with an investors group from Las Vegas to rehab houses in Houston that
were damaged after hurricane Harvey. Mr. Gurrero was directed to report
back regarding the outcome of his meeting on 3/14/18...

On 3/14/18, Guerrero reported baskere he explained to a different
Immigration Officer that he [Guerrdroeeded to be traveling back and
forth Las Vegas/Houston. This afér told Guerrerdhat he didn't see

any problems with that since &urro has been complying with his
supervise[] release[] for more than a year and a half, this officer directed
Guerrero to report bacén 9/10/2019. Mr. Garrero went back to ICE-

Las Vegas to confirm his ability to travel, the same officer was not
available and Guerrero was directed to come back in two days. Guerrero
went back and the previous Immigration Officer confirmed to Guerrero it
was okay to travel, he wrote in Guerrero’s report and directed Guerrero to
report back on the same date of 9/10/20%9...

25 Govt. Br. Ex. 1. ECF No. 65-1.
26 pet. Reply Br. ECF No. 70 at 5-6.
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ICE redetained Guerrero pursuantttoauthority undeSection 236 of the

INA, codified at 8 U.S.C. 1226, the “pre-removal statite”:

Alien's Name: GUERRERO SANCHEZ, RAFAEL IGNACIO A-File Number: 076 736 438

Date: 11/29/2018

Event ID; MT61911000789 Subject ID: 363171084

Pursuant to the authority contained in section 236 of the Immigration and Nationality Act and part 236 of title 8, Code of
Federal Regulations, | have determined that, pending a final administrative determination in your case, you will be:

Detained by the Department of Homeland Security.
[[] Released (check all that apply):

[ Under bond in the amount of $
[JJ On your own recognizance.

[ Under other copditions. [Additional document(s) will be provided.]
LENOIR, L. 1651 ﬂ / A_j A_J 11/29/2018 12:18 AM

. i
Name and Waturs of Authorized Offiger Date and Time of Custody Determination

U.S. IMMIGRATION & CUSTOMS ENFORCEMENT DRO - Montgomery County,
TX Sub Office MONTGOMERY COUNTY, TX US

Title Office Location/Address

SDDO

28

Be that as it may, the Third Circinas already held that this Petitioner’s
detention is in the “the post-removal ph&8gbverned by INA 241and codified at 8
U.S.C. § 1231. “To summarize, GuerrSanchez’s detention is governed by §
1231(a).” This holding is significant togalturrent procedural posture, because when
detention falls underegtion 1226(a), as is the approaed by the United States
Court of Appeals for the Second Circtfitpond hearings are held at the detainee’s

request at the outset of theoceedings. Because Section 1231(a) authorizes

27 Guerrero-Sancheat 215.

28 See Pet. Br. ECF No. 63-1 at 2.

29 Guerrero-Sancheat 215.

30 See Guerra v. Shanaha#81 F.3d 59 (2d Cir.2016).
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detention, as held by our Court of Appeals, following a decision of the United States
Court of Appeals for the Ninth Circuit,then withholding-only dention is subject to

the same substantive and procedural litfigg apply to post-order detention more
generally.

Moreover, the Texas charges against Guerrero were quickly dismissed on
November 27, 2018 at the “request ofmmaining witness” ad because “probable
cause exists, but case cannot be provgormka reasonable doubt at this tinié:”
Furthermore, ICE took custody of Guerreno November 29, 2018, two days after the
charges against him were dismissed byHbg&is County, Texas District Attorney’s
Office. Had the charges not been dismisfiad,would have been a clear violation of
Judge Caldwell’'s orde® | note that ICE took custody tie Petitioner only after the
local Texas authorities dismissed the gearand relinquished stody of him.

Because it appeared from the recomt tAuerrero was being improperly held

in ICE custody, the Court contacted counsel to represent Guerrero and scheduled a

31 padilla-Ramirez 882 F.3d 826, 832 (9th Cir. 2017).
32 See Pet. Br. ECF No. 63-1 at 5.

33 See, e.g Transcript of Judge Kane’s December 10, 2017 Hearing on a Motion to Enforce in
the matter oMadrane v. HoganNo. CIV.A.3:05-02228, ECF & 63 (M.D. Pa. December
10, 2007) (Kane, J.). THE COURT: Then should@E apply to the court for a modification
of the orders in the case of changed circunt&siand come back before the court?... The court
clearly made a determination at that titat continued detemtn of Mr. Madrane was
unconstitutional and then proceeded to deiteeninder what conditions Mr. Madrane might
be released... | appreciate the fact that if Madrane had committed a new crime, this would
be a harder case. If he were observed robhibgnk, | don't think ICE would have to hesitate
long to think, hmm, should we call the judge anklidg's okay to arreshim first? No, if he
commits a new crime and it's clear that he cotilérwise be lawfullgletained, it would make
sense to me.
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hearing on the motion to emfie. Upon closer review, the Government has concluded
that continued detention of Guerrero is inagpiate. It filed a notice with the Court
on May 1, 2019 disclosing that ICE reledsGuerrero on his own recognizarite.
Because Guerrero has been releasedntiten to enforce Judge Caldwell’s release
Order is now moot and tlseheduled heargnon the motion is unnecessary.

Finally, Daniel Conklin, Esquire, entered his appearance for Guerrero after
being contacted by prior counsel, whoswmable to continu represent this
litigant. Mr. Conklin did sgoro bono publiccand | commend him for his prompt and
careful attention to this matter and importance to the Petitioner.
[11. CONCLUSION

For all of the foregoing reasong;, ISHEREBY ORDERED that:

1. Petitioner's Motion to Enforce, January 22, 2019, ECF No. 63 is
DISMISSED as MOOT. Consequently, the hearing scheduled for May
6, 2019 iSCANCELLED.

2. Petitioner's Motion to Withdraw Petither’'s Counsel of Record, April 8,
2019, ECF No. 69, is GRANTED. The Clerk of Court is directed to
terminate Ryan D. BrunsinEsquire on the docket.

3. Daniel Conklin, Esquire is formallyommended for bothis willingness
to represent Petition@ro bono publicand his preparedness for the now
cancelled May 6, 2019 hearing.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge

34 ECF No. 75.
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