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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICTOF PENNSYLVANIA

BRENDA LANTZ,
Civ. No. 1:16-CV-0224
Plaintiff,

V.

WAYNESBORO AREA SCHOOL
DISTRICT, DR. SHERIAN DILLER,
DR. WENDY ROYER, and DR.
DIANE MCCALLUM,
Judge Sylvia H. Rambo
Defendants.

MEMORANDUM

In this civil action, Plaintiff bringsjnter alia, sex discrimination and
retaliation claims against her former goyer and supervisors under Title VIl and
the Pennsylvania Human Relations Act. Presently before the court is Defendants
motion to dismiss the complaint (DoB), which challenges whether Plaintiff
sufficiently pleaded a cause of actidfor the reasons that follow, Defendants’
motion will be granted in part and denied in part.

l. Backaground

For purposes of disposition of the @st motion to dismiss, the court has
carefully reviewed the complaint and ebits attached thereto, and will, as
required when deciding a motion to dismiascept as true aell-pleaded factual

allegations and view them in the ligiost favorable to Plaintiff.
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A. Facts

Plaintiff Brenda Lantz (“Plaintiff’)obtained a college degree in teaching
with a plan to pursue a non-teaching career path in education. (Doc. 1, § 1.
Following college, she recead a master’s degree inunseling and, up until 2014,
had been employed as a school coundelobefendant Waynesboro Area School
District (“the District”) for the entiretyof her professional life. (Doc. 1, 11 4, 15-
16.)

On January 31, 2014, Defendarils. Wendy Royer (“Royer”), the
assistant superintendent of the Didtriand Diane McCallm (“McCallum”), an
assistant principle at the District highhsol, notified Plaintiff that at the beginning
of the 2014 academic year, she would tensferred to a new position as an
English teacher at the high schodd. (@t 11 7, 8, 21.) At that time, Plaintiff had
sixteen years of experience as a celors in the District with a perfect
performance record and had served two years as chair of the counseling
department. If. at § 21.) She had neaching experienceld at § 22.) Royer
informed Plaintiff that she was beingptaced by a male former English teacher
with no experience as a counselor antly a recent counseling certificatiohd.(at
1 24.) Plaintiff protested that her reassigamt violated her contractual rights under
a collective bargaining agreement thabtpcted her from any such reassignment

and, further, that the resignment was motivated by the District superintendent Dr.




Sherian Diller’'s (“Diller”) desire to plaz a male in the gh school counseling
office. (Id. at T 25.) Royer did not deny thaetgender of Plaintiff's replacement
impacted the decision, stating instedd/ell, you know what? If it happens to
work out that way.” Id. at § 27.) In fact, Royer told at least two other District
employees that Diller wanted a lmacounselor at the high schoold.(at  28.)
Plaintiff alleges that the decision to rapé her with a maleoanselor was made by
Diller, but the decision as to which male was delegated to McCallum and Royef
subject to Dr. Diller’s final approval.

On February 10, 2014, as a resulthefr reassignment, Plaintiff filed a
Charge of Discrimination with theddal Employment Opportunity Commission
(“EEOC”), which was cross-filed withthe Pennsylvania Human Relations
Commission (“PHRC"). Id. at § 32.) On May 132014 and July 24, 2014,
respectively, the District was na&étl and served with the chargkl. (@t 1 33.)

According to the complaint, after tHaistrict was notified of Plaintiff's
EEOC charge of discrimination, Roy@&iller, and McCallum began engaging in a
pattern of retaliation agaih&ier. For example, during the summer of 2014, they
directed Plaintiff to draft a curricub incorporating teenology and group work
for the class she would begin teaching in the fadl. &t § 34a.) After several
consultations, Royer, iber and McCallum approvedPlaintiffs proposed

curriculum as presentethcluding the accompanyy required technologyld. at




34b.) However, in August 2@, after the District and the individual defendants
were served with the charge, PlaintifEdbvered that the necessary group tables
and laptop computers, which were edgs# to her curriculum, had not been
provided to her classroomd( at  34c.) Plaintiff sent several emails to McCallum
and the high school principal regarding thnissing tables and computers, but no
such equipment was providedtil Plaintiff obtained talds directly from a school
custodian. Id. at § 34d-e.) During the second week of school, Plaintiff received
several obsolete computers that wer@dequate for her curriculumd( at § 349g.)
As of November 30, 2014, Plaintiff hatllsnot received anyunctioning laptops,
which severely interfered wither ability to deliver the educational goals set forth
in her curriculum. Id. at § 34i.) In addition to these issues, Plaintiff was also
assigned an “inordinatelyieavy teaching load compared to all other English
teachers at [the high school]ld(at T 34j.)

On September 4, 2014, Plaintiff etedi the high school principal stating
that she felt the district was “settingeffh up to fail” by telling her to create a
course with technology and group woakd then not providing her with the
appropriate equipmentd, at { 35.) Between September and November 2014,
Plaintiff took medical leave after her physiniordered her to stop working “due to
the deterioration of her health from tletaliatory conduct by] Diller and Royer.”

(Id. at 7 36-37.) Thereafter, dtiff was on medical leaveld, at § 37.) On




October 5, 2014, Plaintiff sent a “very detailed” letter to Diltepying all District
school board members and the EEOCtlimag Diller's discriminatory and
retaliatory conduct against hand requesting that it stodd( at § 38.) After no
remedial action was taken and becausankiff believed that “she was being
sabotaged in retaliation for her EEO&harge,” Plaintiff resigned from her
employment with the District on Novembgr 2014, to be effective November 28,
2014. (d. at T 39.) In her resignation letter Doller, Plaintiff stated that she was
resigning because of the discrimingtoand retaliatory conduct she was
experiencing. Ifl. at § 40.) On November 21, 2Q1iller ordered Plaintiff to be
excluded from all District property aridrminated Plaintiff’'s email accountd( at

1 41.) The EEOC issued Plaintiff a noticeaofight to sue on November 12, 2015.
(Id. at 1 3.)

B. Procedural History

Plaintiff initiated this action byiling a complaint on February 9, 2016.
(Doc. 1.) In her complaint, Plaintiff asserts that the District, aided and abetted b
Diller, Royer, and McCallum (dlectively “Defendants”)yiolated Title VIl of the
Civil Rights Act of 1964 and 1991, 42.S.C. § 2000e-2, and the Pennsylvania
Human Relations Act (“PHRA”), 43 PaCon. Stat. 8§ 951, by unlawfully
discriminating against her on the basis sgix when they reassigned her to a

teaching position in order to replacer heith a male guidance counselor and
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subsequently retaliated against Her the filing of her EEOC chargeld( at
Counts I-V.) Plaintiff also asserts that Defendants violated 42 U.S.C. § 198!
(“Section 1983”) when they geived her of “her constitionally protected right to
security in a tenured public employmeadsition” without due process and/or in
retaliation for engaging ionstitutionally protected conduct by reassigning and
constructively discharging herld( at Count VI.) Finally, Plaintiff asserts a
punitive damages claim under Title VII and Section 1983 wherein she alleges th
the individual defendants *“acted willfy, wantonly, recklessly and with
outrageous disregard anttifference” to Plaintiff's constitutional rightsd( at 1
72-77.)

On April 11, 2016, Defendants fileml motion to dismiss the complaint
for failure to state a claim upon which relegfn be granted (Doc. 5), and a brief in
support (Doc. 6). On April 22, 2016, Riaff filed her oppogion to Defendants’
motion to dismiss (Doc. 7), and Defendants replied on M2p86 (Doc. 8). Thus,
the motion has been fully briefend is ripe for disposition.

I. L egal Standard

Defendants move to dismiss Pl#i's complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6). Fgurposes of a motion to dismiss, Rule
12(b)(6) works in conjunctio with Federal Rule of Civil Procedure 8, which

requires that a complaint set forth “aost and plain statement of the claim




showing that the pleader is entitled to relie Fed. R. Civ. P. 8(a)(2). For a
complaint to survive dismissal, it “musbntain sufficient factal matter, accepted
as true, to ‘state a claim to mithat is plausible on its face.Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (quotimell Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). The plaintiff's short and plaistatement of the @im must “give the
defendant fair notice of what the . . aich is and the grounds upon which it rests.”
Twombly 550 U.S. at 555 (quotinGonley v. Gibson355 U.S. 41, 47 (1957)).
In evaluating the sufficiency of a mplaint, a court must accept all well-
pleaded factual allegations as true anawdall reasonable infences in favor of
the non-moving party.See Phillips v. Cnty. of Allegheryl5 F.3d 224, 234 (3d
Cir. 2008). “Factual allegains must be enough to raseight to relief above the
speculative level.” Twombly 550 U.S. at 555. Furthéija] pleading that offers
‘labels and conclusions’ or ‘a formulaieaitation of the elements of a cause of
action will not do.” Nor doea complaint suffice if it tenders ‘naked assertion[s]’
devoid of ‘further factual enhancementigbal, 556 U.S. at 678 (internal citations
omitted) (citingTwombly 550 U.S. at 555, 557). Hower, this “does not impose
a probability requirement at the pleading stage,” but instead ‘simply calls fol
enough facts to raise a reasonable expecatdhat discovery will reveal evidence
of the necessary element.W. Penn Allegheny Healt8ys. Inc. v. UPMC627

F.3d 85, 98 (3d Cir. 2010) (quotirhillips, 515 F.3d at 234). When conducting




this inquiry, the court considers “onlyehallegations in the complaint, exhibits
attached to the complaint[,hd matters of public record.Schmidt v. Skolag70
F.3d 241, 249 (3d Cir. 2014) (quotirgension Benefit Guar. Corp. v. White
Consol. Indus., Ing998 F.2d 1192, 119@d Cir. 1993)).

1. Discussion

In its motion to dismiss, Defendantgae that Plaintiff failed to state a
claim as to each count of the complaint. The court will addrasks of Defendants’
arguments in turn.

A. TitleVIl and PHRA Discrimination Claims

Defendants first contend that Riaff has not suffered an adverse
employment action and cannot estdbli@ prima facie case of gender
discrimination under either Title VII or hPHRA. Because the analysis and legal
principles for Title VII claims are theame for claims under the PHRA, the court
will address these arguments togett®&re Burton v. Heckmann Water R&3v.
No. 13-cv-0880, 2015 WL 1427971, 8.3 (M.D. Pa. Mar. 27, 2015) (citing
Daniels v. Sch. Dist. of Phila®82 F. Supp. 2d 462, 479 (E.D. Pa. 2013)).

Under Title VII, it is unlawful “for @y employer to fail or refuse to hire
or to discharge any individual, otherwidiescriminate against any individual with
respect to his compensation, termsnditions, or privileges of employment,

because of such individual’s race, colaljgion, sex or natioal origin.” 42 U.S.C.




8 2000e-2(a)(1). In order to establishpama facie case of sex discrimination
under Title VII, a plaintiff must show by @reponderance of the evidence that “(1)
she is a member of a protected cla®y; she was qualified for the position in
guestion; (3) she suffered an adversepleyment action; and (4) the adverse
action occurred under circumstances giving tisan inference of discrimination.”
Samuels v. Postmaster Gep57 F. App’x 585, 586 (3d Cir. 2007) (citidgnes v.
Sch. Dist. of Phila.198 F.3d 403, 410-11 (3d Cir999)). Here, Diendants do not
dispute that Plaintiff is a member of a protected class based on her sex, that s
was qualified for the position in question, oatllthe events in question give rise to
an inference of discrimination. (Doc. @, 5.) Rather, Defendants argue that
Plaintiff did not suffer an adverse playment action when she was transferred
from her position as a guidance counseloamoEnglish teacher because she did
not suffer a loss in pagtatus, or benefitsld. at pp. 11-13.) Imesponse, Plaintiff
argues that her transfer constitutesadmerse employment action regardless of the
pecuniary effect because she was trmefl to an undesirable position without
administrative support and faced a sigrafit change in working conditions. (Doc.
7, pp. 5-8.)

The Third Circuit has held that prima facie case of discrimination
cannot be established on a “one-size-fit$yasis” and instead depends on the facts

of the particular casdones v. Sch. Dist. of PhiJal98 F.3d 403, 41-12 (3d Cir.
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1999). Generally, an employment actionushbe ‘serious and tangible enough to
alter an employee’'s compensation,rnis, conditions, or privileges of
employment.”Tourellotte v. Eli Lilly & Co, 636 F. App’x 831842 (3d Cir. 2016)
(quoting Cardenas v. Masse@69 F.3d 251, 263 (3d Ci2001)). “[EJmployment
actions such as lateral transfers and chauodditle or reportg relationships have

[ ] been held not to constiiadverse employment actionid” (citations omitted).
However, a reassignment can becaaneadverse employment action under Title
VII if the plaintiff can show a detrimental impative v. United Parcel SepnCiv.
No. 204-cv-964, 2006 WL 2806565, *3W.D. Pa. Sept. 28, 2006). A
“reassignment with significanthdifferent responsibilities,"Greer v. Mondelez
Global, Inc, 590 F. App’x 170, 1783d Cir. 2014) (citingBurlington Indus., IngG.
524 U.S. at 749), and “actions that reduce opportunities for promotion or
professional growth can constitute adverse employment actiohslker v.
Centocor Ortho Biotech, Inc558 F. App’x 216, 2193d Cir. 2014) (citations
omitted).

Here, as a result of her reassignmdplaintiff lost her position as a
guidance counselor and was placed inawwbkhe regarded as a less desirable
position teaching English. In her new capgche faced significantly different job
responsibilities and a loss of future oppoities for professional growth in the

position she had pursued for the entiretyhef career. Viewing the facts in the
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light most favorable to Plaintiff, they Sice to demonstrate that she was subjected
to a sufficient adverse employment actioglsthat her Title VII and PHRA claims
should survive this stage of the litigatiddee Gross v. AKJlCiv. No. 13-cv-3373,
2013 WL 5825431, *9 (E.D. P@ct. 30, 2013) (alterath in original omitted)
(quoting Salvato v. SmithCiv. No. 13-cv-2112, 2013 WL 3431214, *8 (E.D. Pa.
July 9, 2013))X“[A]t the motion to dismiss stage of litigation[,] . if .even one of
the [alleged] actions rises to the lewdladverse employment action, Plaintiff's
case must survive.”). Accordity, the court finds that Plaintiff pleaded sufficient
facts to support a claim for relief under Title VII and the PHRA, and Counts | and
[l will not be dismissed.

B. TitleVIl and PHRA Retaliation Claims

In moving to dismiss Plaintiff's retaliation claimSgefendants argue that
Plaintiff did not raise these claims befdhe EEOC and thereferfailed to exhaust
her administrative remedies. (Doc. 6, p.)1Blaintiff argues in response that her
retaliation claims should reaisably be expected to grow out of the discrimination
charge, which is the subject of the EE@&estigation. (Doc. 7, pp. 9-10.)

Title VII requires that a plairfti exhaust his or her administrative
remedies by complying with certain prolcgal requirements prior to filing suit in
federal court.See42 U.S.C. § 2000e-5. Relevant to the mateb judice a

plaintiff may only bring a Title VII action after filing asmdministrative charge with
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the EEOC.d. The agency will then investigatee charge, and the plaintiff must
wait until the EEOC issues a “right to suetter before she can initiate a private
action.See id.Barzanty v. Verizon Pa., In(361 F. App’x 411, 413 (3d Cir. 2010)
(citing Burgh v. Borough Coungik51 F.3d 465, 470 (3d C2001)). “The ensuing
suit is limited to chims that are within the scop# the initial administrative
charge."Twillie v. Erie Sch. Dist.575 F. App’x 28, 31 (3d Cir. 2014) (citirgntol

v. Perry, 82 F.3d 1291, 1295-96 (&ir. 2009)). Claims are within the scope of the
original charge if “they arise during theendency of the EEOC investigation, are
closely related to conduct alleged in the gearor are explanations of the original
charge.” Waiters v. Parsons/29 F.2d 233, 234 (3d Cit984). Where the claims
raised under Title VIl exceed the scapiethe EEOC charge and any charges that
would naturally arise from the EEOC inwggtion, they are procedurally barred
for failure to exhaust the aNable administrative remediesSee Jones v. Calvert
Grp., 551 F.3d 297, 300 (4th Cir. 2009)[A} claim in formal litigation will
generally be barred if theEOC charge alleges distination on one basis, such
as race, and the formal litigation claintegles discrimination oa separate basis,
such as sex.”). “Where discriminatory acts continue after the filing of the EEOC
complaint, however, the purposes of #tatutory scheme are not furthered by

requiring the victim to file additional EEOC complaintgVaiters 729 F.2d at 237.
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The question presented herein is vileetPlaintiff's claim of retaliation
for the filing of her EEOC charge areasonably related tthe allegations of
discrimination set forth in mecharge and can be brougiadw on that basis. Several
circuits to consider thisssue have determined thatplaintiff may raise such a
retaliation claim for the first time in fed® court, and this court finds those
decisions persuasiv8ee, e.gNealon v. Stone958 F.2d 584, 590 (4th Cir. 1992);
Malhotra v. Cotter & Caq. 885 F.2d 1305, 1312 {7Cir. 1989): Brown V.
Hartshorne Public Sch. Dist. No, 864 F.2d 680, 682 (10Cir. 1988):Kirkland v.
Buffalo Bd. of Edu¢.622 F.2d 1066, 1068 (2d Cit980). As noted above, the
“parameters of a civil action in the DigriCourt are defined by the scope of the

EEOC investigation which can reasonablyeBpected to grow out of the charge of

discrimination, including new acts which occurred during the pendency of the

proceedings before the CommissioArijelino v. N.Y. Times Ga200 F.3d 73, 94
(3d Cir. 1999). A claim alleging retaliaih by an employer against an employee
for filing an EEOC charge is reasdia related to the initial charge of
discrimination. As the Second Circuit has explained:

In such cases the EEOC chargmuirement is not excused
because the new claims likely would have been discovered by
the EEOC investigation. While ithis possible, it is equally
possible that the retaliation would come after the EEOC
investigation was completed. Rat, in such situations, we
have related the exhaustionqurement based on the close
connection of the retaliatp act to both the initial
discriminatory conduct and thdirig of the charge itself. The
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EEOC already will have had tlegportunity to investigate and

mediate the claims arising frothe underlying discriminatory

acts alleged. Due to the very nawf retaliation, the principle

benefits of EEOC involvement, mediation of claims and

conciliation, are much less likelto result from a second

investigation. Indeed, requiring a plaintiff to file a second

EEOC charge under these acmastances could have the

perverse result of promoting efoyer retaliation in order to

impose further costs on plaintiffs and delay the filing of civil

actions relating to the underlying acts of discrimination.

Butts v. City of New YorRep't of Hous. Pres. & Dey990 F.2d 1397, 1402 (2d
Cir. 1993) (citations omitted). Furthermor&y plaintiff that has already been
retaliated against one time for filing an EE©Iaarge will naturally be reluctant” to
file a separate or amended charge,spdg bringing about further retaliation.
Jones 551 F.3d at 302 (citiniglalhotra, 885 F.2d at 1312).

In this case, Plaintiff dual fie an EEOC and PHRC charge of
discrimination alleging that Defendantsscliminated against her on the basis of
her gender, and in the instant suit, shegakethat her filing of the charge prompted
Defendants to retaliate against her. Theestigation of Plaintiff's administrative
complaint was still ongoing when the et®runderlying her retaliation claim,
which reasonably relate tihe underlying charge, occudieAccordingly, at this
stage of the litigation, based on the limitedord before the court, and construing
all allegations in the complaint in the lightost favorable to Plaintiff, the court

will deny Defendant’s motion sofar as it seeks to dismiss Plaintiff's claims of

retaliation for failure to exhest administrative remedies.
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C. Aiding and Abetting Claims

Defendants next argue that Plaifiif claims against the individual
defendants for aiding and abetting shoulddo@missed for failure to set forth a
plausible claim for relief. The PHRA makét illegal for “any person . .. to aid,
abet, incite, compel, or coerce the doing of any . . . unlawful discriminatory
practice . . . or to attempt, directlgr indirectly, to commit any unlawful
discriminatory practice.’Hollinghead v. City of York912 F. Supp. 2d 209, 223
(M.D. Pa. 2012) (quoting 43 Pa. StatnA 8 955(e)). Under the aiding and
abetting provision of the PHRA, a pléfh “may advance . . . liability claims
against [persons] who bear responsibifity implementing an allegedly unlawful
discriminatory practice.'ld. (quoting D’Altilio v. Dover Twp, Civ. No. 06-cv-
1931, 2009 WL 2948524, *12 (M.D. Pa.@e14, 2009)). “[Jiability under §
955(e) only extends to those who are insapervisoryrole because ‘only
supervisors can share the discriminatoryppse and intent of the employer that is
required for aiding and abettingBrzozowski v. Pa. Tpk. Comm’n_F. Supp. 3d
__, 2016 WL 758329, *7 (E.D. Pa. 2016) (quotiHglocheck v. Luzerne Cty.
Head Start, InG.385 F. Supp. 2d 491, 497 (M.D. Pa. 2005)).

Here, Plaintiff alleges that the imillual defendants, iber, Royer, and
McCallum, held supervisory positions atitht they acted ith the purpose and

intent to discriminate against her becaakber gender. At thimitial stage of the
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litigation, the court finds these facts suiiot to state a claim for relief under 43
Pa. Cons. Stat. § 955(e), and therefGount V will not be dismissed.

D. Section 1983 Claims

Defendants further argue that Pl#its Section 1983 claims should be
dismissed for failure to plead sufient facts to satisfy each clai®ection 1983 of
Title 42 of the United State Code offers private citizens a means to redreg
violations of federal law aamitted by state officialsSee42 U.S.C. § 1983. In
pertinent part, the statute provides as follows:

Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory or the

District of Columbia, subjectsyr causes to be subjected, any

citizen of the United States or other person within the

jurisdiction thereof to thedeprivation of any rights,

privileges, or immunities secured by the Constitution and laws,

shall be liable to the party imgd in an action at law, suit in

equity, or other proper proceeding for redress.

Id. “Section 1983 is not a source of stapdive rights, but merely a method to
vindicate violations of federal \a committed by state actors.Pappas v. City of
Lebanon 331 F. Supp. 2d 311, 315 (M.D. Pa. 200fyoting Gonzaga Univ. v.
Doe 536 U.S. 273, 284-85 (2002)). To eé$sdb a claim under this section, a
plaintiff must demonstrate that: (1) tikenduct complained of was committed by

persons acting under color of state law; and (2) the conduct violated a righ

privilege, or immunity secured by the Canhgion or laws of the United States.
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Harvey v. Plains Twp. Police Dep'#21 F.3d 185, 189 (3d Cir. 2005) (quoting
West v. AtkinsA87 U.S. 42, 48 (1988)).

a. Procedural Due Process Claims

The Fourteenth Amendment’'s due pregelause provides that no state
shall “deprive any person of life, libertgr property, without due process of law.”
U.S. Const. amend. XIV, 8§ 1. To ediab a procedural due process claim, a
plaintiff must allege that “(1) he was ghtved of an individual interest that is
encompassed within the Fourteenth Ameadtis protection of ‘life, liberty, or
property,” and (2) the procedures available to him did not provide ‘due process of
law.” Hill v. Borough of Kutztown455 F.3d 225, 234 (3d Cir. 2006) (quoting
Alvin v. Suzuki227 F.3d 107, 117 (3d Cir. 2000)).

Defendants contend that Plaintiff falléo state a procedural due process
claim because Plaintiff's right to public @loyment as a guidance counselor is not
a protected property interest, and furthmgause Plaintiff cannot establish that she
was constructively discharge@oc. 8, pp. 10-12.) Pldiff argues in response that
she had a property right to her specpimsition as a tenured guidance counselor
which was deprived by virtue of herassignment and that Defendants deprived
her of her right to continued public eropinent by constructively discharging her.

(Doc. 7, pp. 13-14.)

17




Initially, the court declines to hold d@h the change in Plaintiff's work
assignment was a deprivation of her propeghts actionable under Section 1983.
As the Third Circuit has explained,

If we considered that a merehange in work assignment

deprived an employee of a property interest, as a practical

matter we would be teralizing routine employment decisions.

Additionally, under the guise gfrotecting employees’ rights,

we would be erecting a barrieto ordinary management

determinations regarding dh assignment and duties of

employees.
Ferraro v. City of Long Branch23 F.3d 803, 806 (3d Cir. 1994). In essence,
“personnel decisions short of termiimd do not constitute a deprivation of a
property interest undereéhdue process clausdd. (citing Wargat v. Long590 F.
Supp. 1213, 1215 (D. Conn. 1984).

As a tenured professional employeeentucation, however, Plaintiff did
retain a property right toontinued public employmen&ndresky v. W. Allegheny
Sch. Dist. 437 A.2d 1075, 1077-78 (Pa. Comm@81) (citing 24 P.S. 88 11-
1122, 11-1124)). While Defends do not dispute that Plaintiff held such a
property right, they argue that Plaintiffileed to adequately allege that she was
constructively discharged from her emypnent. To establish a constructive
discharge claim, a plaintiff mushew that her “employer knowingly permitted

conditions of discrimination in employment so intolerable that a reasonable persa

subject to them would resignMandel v. M & Q Packaging Corp706 F.3d 157,
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169-70 (3d Cir. 2013) (quotingman v. Cort Furniture Rental Corp85 F.3d
1074, 1084 (3d Cir.1996)). An “employeslsbjective perceptions of unfairness or
harshness do not govern a claim of cargive discharge;” rather, courts must
employ an objective tedt. (quoting Gray v. York Newspapers, In@57 F.2d
1070, 1083 (3d Cir.1992)). Facsorelevant to the deternation include threats of
termination or suggestedsignation, demotions, reduetis in pay and benefits,
transfer to less desirable positions, @ten of job responsibilities, or poor
performance evaluation€olwell v. Rite Aid Corp.602 F.3d 495, 502-03 (3d Cir.
2010).

Plaintiff asserts that she resignaffer Defendants transferred her to a
less desirable position, sigiti&ntly altered her job resnsibilities, assigned her an
“‘inordinately heavy teaching load” andtemtionally withheld critical teaching
tools. Based on these allegations, the t@ods that Plaintiff alleged sufficient
facts to support her claim that Deflants knowingly permitted conditions of
discrimination so intolerable that a reaable person would resign. Accordingly,
the court will not dismiss Plaintiff procedural due process claim.

b. Monell Claims

Defendants further argue that Pldintailed to adequately plead a policy
or practice to support a municipal bifity claim, otherwise known as Klonell

claim. (Doc. 6, pp. 20-21.) A municipgtimay be found liable under Section 1983
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“where the municipality itself causes tbenstitutional violtion at issue.” City of
Canton v. Harris 489 U.S. 378, 385 (1989) (citildonell v. New York City Dept.
of Soc. Servs.436 U.S. 658, 694-95 (1978)). Tmwoperly assert a claim for
municipal liability undeMonell, a plaintiff “must demonstrate that the violation of
[her] rights was caused by theumcipality’s policy or custom.”Thomas v.
Cumberland Cty.749 F. 3d 217, 222 (3d Cir. 2014) (quotidgnell v. Dep’t of
Soc. Servs.436 U.S. 658, 691 (1978) the “policy or custom ... violates the
Constitution or [if] the policy or custonwhile not unconstitutional itself, is the
moving force behind the constitutional tort of one of its employees,” the
municipality will be found liableld. (quotingColburn v. Upper Darby Twp946
F.2d 1017, 1027 (3d Cir. 1991)). A lmy exists “when a ‘decisionmaker
possess[ing] final authority to establislumicipal policy with respect to the action’
issues an official proctaation, policy, or edict.”Andrews v. City of Phila.895
F.2d 1469, 1480 (3d Cir.1990) (quotiRgmbaur v. City of Cincinnat475 U.S.
469, 481 (1986)). “A coursef conduct is considered to be a ‘custom’ when,
though not authorized by law, ‘such practicésstate officials [are] so permanent
and well settled’ as to sually constitute law.1d. at 1481 (quotindMonell, 436
U.S. at 690). “Municipal liability may be imposed for a single decision by
municipal policymakers undeppropriate circumstancesMcGreevy v. Stroup,

413 F.3d 359, 368 (3d Cir. 2005) (quotirgmbaur 475 U.S. at 480).

20




Here, Plaintiff alleges that DilleRoyer, and McCallum, as “high policy
making official[s],” established and acted apan official District policy to hire “a
male school counselor at the high schoaltid that, as a result of that policy,
Plaintiff was reassignednd later constructively dibarged from her position.
(Doc. 1, 11 25, 28-30, 74.) However, tbemplaint fails to plausibly allege any
facts to show that these defendants fiaal policy making authority. Indeed, the
court is unaware of any precedent fanding that a vice principal of a single
school can be a policymaker for an entire school dist8ee Phila. Fed'n of
Teachers v. Sch. Dist. of Phil&€iv. No. 97-cv-4168, 1998 WL 196403, *11 (E.D.
Pa. Apr. 23, 1998). Further, there isindication that the school board delegated
any final decision making authority to thiestrict’'s assistant superintendentee
24 P.S. § 10-1082 (providing that assistdrstrict superintendents may perform

only those duties assigned to them by #lebool board or the superintendent).

While it is plausible that a superintendent may carry such final authority, the

complaint lacks any facts to show thae school board inaft delegated such

authority to the superintendent for matters involving assignment and transfers.

Accordingly, the court finds that Ptdiff has failed to properly plead donell

claim, and Defendants’ motion will be granted in this respect.
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C. Personal Capacity Claims

Finally, Defendants argue that Plaintiff's Section 1983 claims against the
individual defendants in their personepacities should be dismissed because
Plaintiff failed to establish a violatioaf a constitutional right. Personal capacity
actions “seek to impose individual liabilitypon a government officer for actions
taken under color of state lawHafer v. Melg 502 U.S. 21, 25 (1991To be held
personally liable, “[an individual govemment defendant] in a civil rights action
must have personal involvement in #ilkeged wrongdoing,” which can be “shown
through allegations ofpersonal direction orof actual knowledge and
acquiescence Blizzard v. Commander, Del. State Police Troop N5 F. Supp.
2d 469, 473 (D. Del. 2010) (quotirigode v. Dellarciprete845 F.2d 1195, 1207
(3d Cir. 1988)). As the court has aldgaaddressed, Plaintiff has sufficiently
alleged a violation of her constitutionagjint to tenured employment. She has also
adequately alleged that the individudéfendants personally acted to deprive
Plaintiff of that right. As such, the cournfls that, at this stage of the litigation and
viewing the facts in the light most favoralite Plaintiff, Plaintiff has adequately
pleaded personal capacity claims agaiDiller, Royer, and McCallum under

Section 1983, and therefore, those claims will not be dismissed.

! Defendants also contend that Plaintiff is entitled to punitive damages because she failed to
plead sufficient facts to support her claims unfile VIl and Section 1983. Because the court
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V. Conclusion

Based on the foregoing discussion, the court finds that Plaintiff failed to
plead sufficient facts to support Monell claim. Accordingly, the court will
dismiss Count VII withouprejudice and will grant Plaintiff leave to amend her
complaint to provide her with an opporitynto submit an adequate pleading. The
court finds that Plaintiff has allegesufficient facts, however, to support her
remaining claims, and therefore, thmlance of the complaint will not be
dismissed.

An appropriate order will issue.

s/SylviaH. Rambo
SYLVIA H. RAMBO
United StateDistrict Judge

Dated: October 14, 2016

finds that Plaintiff has stated plausible claifmsrelief under those statutes, Plaintiff's punitive
damages claim also survives Defendant’s motion to dismiss.
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