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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

GOLDEN GATE NATIONAL :
SENIOR CARE, LLCet al, : 1:16-cv-1791

Petitioners,
V. : Hon.JohnE. Jonedll
COLLEEN A. NEWKAM,
administratrix for the estate of
CHARLES J. NEWKAM,

Respondent.

MEMORANDUM

July 31, 2017

The above-captioned case is a tedipurpose actionnder the Federal
Arbitration Act, 9 U.S.C. § &t seqwhereby Petitioners Golden Gate National
Senior Care, LLCet al’ seek to enforce a pre-dige agreement to arbitrate
claims asserted in a tort action flley the Respondent, Colleen A. Newkam, that
Is presently pending in state couBefore the Court is Petitioners’ Motion for
Summary Judgment, filed on May 3, 201(Roc. 18). The Motion has been fully
briefed (docs. 19, 20 and 22nd for the reasons discussed, shall be granted in full

below.

! Petitioners are Golden Gate NatioSahior Care, LLC; GGNSC Harrisburg, LP, d/b/a
Golden LivingCenter — BluRidge Mountain; GGISC Harrisburg GP, LLC; GGNSC Equity
Holdings, LLC; GGNSC Holdings, LLC; GPH H&sburg, LP; GGNSC Clinical Services, LLC;
and GGNSC Administrative Services, LI(Ebllectively, the “Petitioners”).
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l. FACTUAL BACKGROUND & PROCEDURAL HISTORY

On August 6, 2014, Mr. Charles Newkam suffered a str@Rec. 19, | 3).
On August 8, 2014, Mr. Newkam aht daughter, Ms. Colleen Newkam
(“Respondent”) executed a General [ChleaPower of Attorney document,
empowering Respondent to act for Mr. Newkaral., (T 5-6).

On August 13, 2014, Mr. Newkam wasaitted to Golden LivingCenter —
Blue Ridge Mountain. (Dod, 11 12, 17). Within several days of Mr. Newkam’s
admission, the Respondent signed a number of admissions-related documents,
including an agreement to arbitrgtbe “Arbitration Agreement” or the
“Agreement”). (d., 11 11, 18; doc. 20, 1 7). Accorg to Petitioners, the facility
admissions representative gave Responithenfrbitration Agreement, removed
the signature page for execution, andl ot separately explain or review the
contents of the Arbitration Agreemenith her. (Doc. 19, 1 13).

According to Respondent, she was praed with “numerous documents
that she was told were ‘for billing ataking care of [MrNewkam’s] insurance
purposes.” (Doc. 20, 1 8). In her statemeifacts, Respondent avers that “rather
than being given the Arbitration [AJgeenent in its entirety, Ms. Newkam was
given only the last page of the Agreememd avas told that she needed to sign next
to the X.” (d., 1 9). No one at the faciligxplained the contents of the

Agreement, told her that she could take the documents home to read before



signing, or informed the Respondent thlaé could consult with an attorneyd.(
1 11). “Indeed, [Respondent] thought thigining the Agreement was necessary to
have her father remain at the facility.ld( § 10).

At the top of the first page of the douent, in large bold-font capital letters,
the Arbitration Agreement provides:

THIS AGREEMENT IS NOT A CO NDITION OF ADMISSION TO
OR CONTINUED RESIDENCE IN THE FACILITY.

(Id., 1 15; doc. 19-3). Also on the first page, under the bolded hedding “
Voluntary Agreement to Participate in ADR,” the Agreement states “[t]he
Parties agree that any disputes costdrg this Agreement (“Covered Disputes”)
that may arise between thesiall be resolved exclusively by an ADR process that
shall include mediation and, whareediation is not successful, binding
arbitration.” (Doc. 19-3, p. 2). Also large bold-font capital letters, the
Arbitration Agreement in part states:
THE PARTIES UNDERSTAND, ACKNOWLEDGE, AND AGREE
THAT THEY ARE SELECTING A METHOD OF RESOLVING
DISPUTES WITHOUT RESORTING TO LAWSUITS OR THE
COURTS, AND THAT BY ENTERI NG INTO THIS AGREEMENT,
THEY ARE GIVING UP THEIR CONSTITUTIONAL RIGHT TO
HAVE THEIR DISPUTES DECIDE D IN A COURT OF LAW BY A

JUDGE OR JURY, THE OPPORTUNITY TO PRESENT THEIR
CLAIMS AS A CLASS ACTION AND/OR TO APPEAL ANY

2 Covered disputes are defined as “any andigfiutes arising out ar in any way relating

to this Agreement or to the Resident’s stay atRhcility . . . . Coverkdisputes include but are

not limited to all claims in law or equityiamg from . . . neglignce; gross negligence;

malpractice; and any alleged departure from any applicable federal, state or local medical, health
care, consumer or safety standards.” (Doc. 19-3, p. 3).
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DECISION OR AWARD OF DA MAGES RESULTING FROM THE
ADR PROCESS EXCEPT ASPROVIDED HEREIN.

(Doc. 1-3, p. 2; dacl9-3, p. 2).

Further, the Agreement provides that Respondent “may revoke this
Agreement by sending written notice to the Facility within thirty (30) days of
signing it....” (Doc. 19, { 16 (citing @oc. 19-3)). Howeer, Respondent never
opted to so do.Id.).

On August 5, 2016, Respondent file@amplaint with the Dauphin County
Court of Common Pleas arising from dissiaction with Mr. Newkam'’s alleged
care and treatment at Golden ldgiCenter. (Doc. 1, 11 26, 28)Believing these
claims to be encompassed by thei&kdtion Agreement, on August 26, 2016,
Petitioners filed a Petition in this CourtDoc. 1). As noted above, therein
Petitioners request declaratory judgmidatt the Arbitration Agreement is
enforceable, and seek an Order to conapleitration and to enjoin the Respondent
from further pursuing the state court actioBe€¢ generallydoc. 1).

On May 3, 2017, Petitioners filed the instant Motion for Summary
Judgment. (Doc. 18). As noted, the Motlmas been fully briefed and is thus ripe
for our review. (Docs. 13, 14 and 15jor the reasons &k follow, the Motion

shall be granted.

3 In compliance with the applicable filing deadline, Petitioners filed Preliminary

Objections to Respondent’'s Complaint in thei@o@f Common Pleas. (Doc. 19, p. 11). As of
May 3, 2017, the court had not yet adjudica®etitioners’ Preliminary Objectionsld().
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.  STANDARD OF REVIEW *

Summary judgment is appropriate if the moving party establishes “that there
IS no genuine dispute as to any matdaat and the movant is entitled to judgment
as a matter of law.” #b. R. Qv. P. 56(a). A dispute is “genuine” only if there is a
sufficient evidentiary basis for a reasor@ajulry to find for the non-moving party,
and a fact is “material” only if it mighaffect the outcome of the action under the
governing law.SeeSovereign Bank v. BJ's Wholesale Club, 1683 F.3d 162,
172 (3d Cir. 2008) (citind\ndersorv. Liberty Lobby, In¢.477 U.S. 242, 248
(1986)). A court should view the facts in the light most favorable to the non-
moving party, drawing all reasonabldéarences therefrom, and should not
evaluate credibility oweigh the evidenceSee Guidotti v. Legal Helpers Debt
Resolution, L.L.GC.716 F.3d 764, 7723¢ Cir. 2013) (citindReeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150 (2000)).

Initially, the moving party bears the loi@n of demonstrating the absence of
a genuine dispute of matarifact, and upon satisfaction of that burden, the non-
movant must go beyond the pleadings, pamto particular facts that evidence a
genuine dispute for trialSee idat 773 (citingCelotex Corp. v. Catretd 77 U.S.

317, 324 (1986)). In advaimg their positions, the parties must support their

4 Though here, Petitioners bring a Motiomn 8Bummary Judgment, “motions to compel

arbitration are reviewed under the FederdeRwf Civil Procedure summary judgment
standard” as wellQuilloin v. Tenet HealthSystem Phila., Ing73 F.3d 221, 228 (3d Cir. 2012)
(citing Par-Knit Mills, Inc. v. Stockbridge Fabrics C&36 F.2d 51, 54 n.9 (3d Cir. 2009)).
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factual assertions by citing to specific gaof the record or by “showing that the
materials cited do not establish the alegeor presence of a genuine dispute, or
that an adverse party cannot produce adihnie evidence to support the fact.”
FED. R. Civ. P. 56(c)().

A court should not grant summary judgment when there is a disagreement
about the facts or the proper inferenttest a factfinder could draw from them.
See Reedy v. Evans@i5 F.3d 197, 210 (3d Cir. 2010) (citiRgterson v. Lehigh
Valley Dist. Council676 F.2d 81, 84 (3d Cir. 1982)&till, “the mere existence of
somealleged factual dispute between gaaties will not defeat an otherwise
properly supported motion for summary judgmerntdyshock ex rel. Layshock v.
Hermitage Sch. Dist650 F.3d 205, 211 (3d Cir. 2011) (quotisgderson477
U.S. at 247-48) (internal quotation marks omitted).

. ANALYSIS

Petitioners submit that this Court should grant summary judgment on the
basis that no genuine issue of materiat &xists in that Respondent agreed to
arbitrate, never rescinded the ArbitastiAgreement, and the Agreement is valid
and enforceable and applicable lidbait Respondent’s wrongful death claim
asserted in the state court action.

Respondent asserts a variety of argata challenging Petitioners’ stance.

First, Respondent argues that the Adiitbtn Agreement is an unconscionable



contract of adhesion due to the circumstances surrounding the execution of the
Agreement and the one-sided and unfair iati its consequences. (Doc. 20, p.
14-15). Next, Respondent argues thetduse the Arbitration Agreement does not
apply to Respondent’s wrongful death clatire Court would have to sever it from
Respondent’s other claims, thereby nullifying the purportedly conferred
consideration and frustratirige intended purpose of tAgreement. (Doc. 20, pp.
20-21). Finally, Respondent also argues thecause the Agreement is undated, it
IS missing an essential term and is thereiot a valid contract. We take each
argument in turn below.

A. Whether the Agreement is Unconscionable

“[T]he FAA places arltration agreements on ‘aqual footing with other
contracts’ and thus, like any other caatr, a plaintiff may bring a challenge to
court claiming that an agreement toittdde is unenforceable based on any of the
‘generally applicable contract defensgsch as fraud, duress, or unconscionability
... Quilloin, 673 F.3d at 228-29 (quotidgr &T Mobility LLC v. Concepcign
563 U.S. 333, 338 (2011 )}indred Nursing Centers Ltd. Partnership v. Clark
137 S.Ct. 1421, 1426 (2017) (“The FAA kes arbitration agreements ‘valid,
irrevocable, and enforceable, save upon gmolinds as exist at law or in equity

for the revocation of any contract.” (quoting 9 U.S.C. § 2)).



“[1]n determining unconsciorality, we must use principles of Pennsylvania
law, to the extent that such lawnst displaced by the FAA. To prove
unconscionability under Pennsylvania law, ayaust show that the contract was
both substantively and procedurally unconscionabl@tiilloin, 673 F.3d at 228-29
(citing Salley v. Option One Mortg. Corh92 Pa. 323, 925 A.2d 115, 119 (2007))
(emphasis added). When considgrsubstantive and procedural
unconscionability, “the Pennsgnia Supreme Court hagdicated that it might be
appropriate to use a ‘sliding-scale apgeh’ so that ‘where the procedural
unconscionability is very high, a lesskrgree of substantive unconscionability
may be required’ and presumably, vice-verdddrbison v. Louisiana-Pacific
Corp., 602 Fed.Appx. 884, 886 (3d Cir. Feb. 18, 2015).

1. Substantive Unconscionability

“A contract or provision is sukantively unconscionable where
it'unreasonably favors thearty asserting it.””’Quilloin, 673 F.3d at 230. Stated
differently, “substantive uncoomnability . . . involves ‘comaictual terms that are .
. . grossly favorable to one side andvhich the disfavored party does not
assent.” Harbison 602 Fed. Appx. at 887 (inteal citations omitted). “An
arbitration agreement cannot be constragdubstantively unconscionable where it
‘does not alter or limit the ghts and remedies availableagarty in the arbitral

forum.” Quilloin, 673 F.3d at 230 (quotirfgdwards v. HOVENSA, LL.@97



F.3d 355, 364 (3d Cir. 2007)). Thsasoning is based on the premise that
“arbitration clauses substitute one pealurally fair forum for another.”Edwards

v. HOVENSA, LLCA97 F.3d at 364 (quotidgavid S. SchwartZ:nforcing Small
Print to Protect Big Business: Employaed Consumer Rights Claims in an Age of
Compelled Arbitration1997 Wisc. L. Rev. 33, 110 (1997)).

Here, Respondent has failed to meanifigfassert that the Arbitration
Agreement at issue alters or limits the rights and remedies available to her in the
arbitral forum. Rather, Respondent contends that public policy concerns should
persuade the Court to find substantiveonscionability. Isupport of her
position, Respondent points to a ban on all pre-dispute arbitration clauses going
forward, which was issued by the CentersMedicare and Medicaid Services in
2016 and enjoined by the United States Dostourt for the Northern District of
Mississippi. 42 CFR § 483.70 (n). The ban is not currently in effect.

The language of 42 CFR § 483.70 (n) does indeed suggest public policy
concerns regarding pre-dispute arbitmatamreements. (Doc. 20-4). However,
agency action already enjoinad violative of the FAA is not sufficient to persuade
us that public policy considerationsttte degree necessary to find substantive
unconscionability exist here, particularly givehat “[tlhe FAA reflects ‘a liberal
federal policy favoring arbitration agreementsGgnsc Camp Hill West Shore, LP

v. ThompsonCivil Action No. 1:15-cv-445, 2016 WL 3418490, at *3 (M.D.Pa.



June 22, 2016) (Conner, Q.@eclining to find an aitration agreerant between a
nursing home and patient unconscionabkgcordingly, Respondent’s public
policy argument is not persuasive.

Respondent also argues that the dispplmitations placed on both parties
by JAMS rules governing arbitration praiteges are unduly restrictive and unfairly
favor petitioners. (Doc. 20, § 18). Howeveumerous courts in this district have
already found that “[t}he application of M rules in the arbitral forum does not
result in the substantive unconscioiigyd of arbitration agreementsld. at *6
(considering the existence of a $250 feetlerinitiation of arbitration imposed by
JAMS). Because the JAM@&gulations are not “cély unreasonable and unduly
favorable” to Petitioners, even viewedthe light most favorable to Respondent,
there is no genuine dispute of matefadt regarding her claim of substantive
unconscionability.See Quilloin 673 F.3d at 234-35 (citingino v. Jewelry
Exchange609 F.3d 191, 202 (3d Cir. 2010)).

2. Procedural Unconscionability

Even if Respondent had raised a genuiispute of material fact as to
substantive unconscionability, we wouldnetheless find in Petitioners’ favor
because Respondent has failed to raissputik regarding whether the Arbitration
Agreement was procedurally uncormtble. “Procedural unconscionability

exists ‘where there waslack of meaningful choicen the acceptance of the
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challenged provision.”ld. (quotingSalley 925 A.2d at 119). “A court must
consider the following factors: (1) the ‘talter leave it' nature of the standardized
form of the document;’ (2) the ‘relative tgining positions’ of the parties; and (3)
‘the degree of economic compulsiomotivating’ the signatory. Thompson2016
WL 3418490, at *4 (quotin@uilloin, 673 F.3d at 235-36).

At first blush, it appears from the pias’ briefs that a genuine dispute of
material fact exists regarding whether Rasdent in fact received the Arbitration
Agreement in its entirety, or merdlye signature page. As noted above,
Respondent indicates in her statementofd that “rather than being given the
Arbitration Agreement in its entirety, Ms. Newkam vaamy given the last page of
the Agreement and was told tiste needed to sign nexttte X . ...” (Doc. 20, §
9) (emphasis added). In comparison, Petitioners aver that “[t]he facility
admissions representative gave Ms. Namlkthe Arbitration Agreement, had
removed the signature page for executang did not separately explain or review
the content of the Arbitration Agreement.” (Doc. 19, 1 13).

A close look at Respondent’s depositiestimony belies meepresentation

that she was not given the Arfaition Agreement in its entirefy Apparently, upon

> Once again, the Court is forced to remwogdinsel for Respondent of their obligation to

provide truthful representatioms the Court under Fed. R. Civ. P. 11(b), which provides in
relevant part that “[b]y presenting to tbeurt a pleading, written motion, or other paper—
whether by signing, filing, submitting, or later adating it—an attorney or unrepresented part
certifies that to the best of the person’s kremge, information, and belief, formed after an
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meeting with Petitioners’ admissiongpresentative in August 2016 to sign the
paperwork corresponding witier father’'s admissiofRespondent was given two
separate collections of documents. Thstfivas a set of signature pages, including
the signature page of the facility’s admessiagreement. (Doc. 20-2, p. 59). The
signature page of the Arbitration Agreemeras included therein. (Doc. 20-2, p.
12). The second collection of documentsgegijust minutes later, was a folder
containing the bodies of the agreementd., pp. 12-13).

In her brief, Respondent argues thatause she was presented “only” with
the signature page of the Arbitration Agment and the contents of the Arbitration
Agreement were not explained to higre process by which she signed the
Agreement was procedurally unconscionabiad this in fact been the case, we
might have been incline® agree with Respondentiowever, Respondent was in
fact given the body of the Arbitratiohgreement, and though she had already
signed it by the time she fact read the Agreemershe nonetheless reviewed the
Agreement thoroughly and in its entyepresumably thus also including the
Agreement’s thirty (30) day opt-out clause, which Respondent then failed to
exercise. (Doc. 20-2, pp. 12-23 (explamithat Respondent read the agreements

presented to her in their entirety latee 8ame day, in the comfort of her honfe)).

inquiry reasonable under the circumstances(3).the factual contentions have evidentiary
support.”

6 Respondent’s deposition testimony reads as follows:
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Courts have previously held that grétion agreements that afford residents
or their signatories the opportunity fovoeation within thirty days “lack[ ] the
‘take-it-or-leave-it’ quality ofa contract of adhesion.Thompson2016 WL
3418490, at * 5Golden Gate Nat'l Senior Care, LLC v. Sulpjzsp. 1:15-cv-174,
2016 WL 1271333, at *6 (M.D.Pa. Mar. 3016) (Kane, J.) (upholding a similar
agreement to arbitratellouser v. Golden Gate Nat’'l Senior Care, LUXD. 3:15-
33,2016 WL 1179214, at *7 (W.D.Pa. Mar 2816). Rather, courts considering
this document before have noted ttieg Arbitration Agreement “is a short,
plainly-worded document emphasizing its key function, to wit: a bilateral,
voluntary agreement tarbitrate claims.”Thompson2016 WL 3418490, at * 5.
Further, the terms of the agreement provide for a signatubehalf of the facility,

which verifies that, prior to signinpe agreement, the Respondent had the

Q: When was the first time you weradk and actually read the contents of
the booklet? . . ..

A: Probably later on that evening, later on—in the daytime after | got home
and got settled in.

Q: So you took the booket that caints the admission and arbitration
agreement home with you..that day, on th8 t8rrect? . . . .

A: Yes.

Q: Did you have any kind of gsigons about what you had read?

A No.

Q Okay. Was there anything abethat you had read that gave you any
cause for concern?

A: No.

(Doc. 20-2, p. 13).
! As noted in the Factual Background, Sectisopra the Agreement provides that a party

signing it affirms her understanding that the exien of the agreement is not a condition of
admission to the facility, and that she mayolee her signature within thirty (30) days.
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opportunity to thoroughly read it. hiis, the circumstances surrounding the
execution of the Agreement indicatenabst a small level of procedural
unconscionability.Sulpizig 2016 WL 1271333, at *7 (citinQuilloin, 673 F.3d at

235, for the proposition that “[c]lontraatannot be deemed unconscionable simply
because of disparity in bargaining power .Our role is to distinguish acceptable
bargaining situations from those whigiolate strong public policy.”).

Accordingly, we cannot find the Agreement procedurally unconscionable on these
grounds.

Next, Respondent argues that hertredabargaining position was weak as
compared to Petitioners’, and the degreearhpulsion motivating her to enter into
the Arbitration Agreement was very stronijm support of these contentions, she
notes that Petitioners’ facility was the piicility with a bed available to her
father. (Doc. 20-2, p. 8). This fagbes towards Respondent’s bargaining position
in terms of arranging for her father tagtat the facility. However, because the
Arbitration Agreement clearly statedathacceptance was not a condition for
admittance, and she had the option to resbier consent, the fact that Petitioners’
facility was the only one available to Resdent is not relevant to Respondent’s
bargaining power in relation to the Arlatron Agreement itself. Thus, again, we

are unable to find procedural wnscionability on these grounds.

14



Respondent does not offer any argunthat economic compulsion
motivated her decision to sign the Arbitom Agreement. Accordingly, while the
Court does recognize the potential fwocedural unconscionability in
circumstances similar to those bef&espondent, we do not find sufficient duress
here to warrant a determination of procedlwmconscionability.As we have also
failed to find substantive unascionability, there is ngenuine issue of material
fact as to the overall unconscionabilitytbé Agreement, and the Agreement shall
not be found unenforceable on these grounds.

B. Impact of Respondent’s wrongful death claim

Respondent argues that because thétratibon Agreement does not apply to
Respondent’s wrongful death claim, @eurt would have to sever it from
Respondent’s other claims, thereby nullifying the purportedly conferred
consideration and frustratirige intended purpose of tAgreement. (Doc. 20, pp.
20-21). This argument contraverike precedent set down by prior case law
encompassing identical factiszenarios. Rather, v@he claims covered by an
agreement to arbitrate are put fortlihe same action as a wrongful death claim
that is not encompassed by an arbitragreement, courts have had no issue
severing the wrongful death claim to remain in state court pending disposition of
the claims covered by arbitration. A&rample of this can be found Sulpiziqg

where our colleague Judge Kane ndteat “[the FAA ‘requires piecemeal
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resolution when necessary to give effeecan arbitration agreement.” Such
piecemeal litigation is necessary ‘irregfive of any concomitant decline in
judicial efficiency.” Sulpizig 2016 WL 1271333, at *7 (quotingoses H. Cone
Mem’l Hosp. v. Mercury Const. CorpU.S. 1, 20 (1983)); see al&wlden Gate
Nat’| Senior Care, LLC v. Beavens23 F.Supp.3d 619, 636 (E.D.Pa. 2015) (“The
fact that Ms. Beavens and her sister cameotompelled to arbitrate the wrongful
death claim cannot stop arbitration of thevival action. Th claims must be
bifurcated to accomplish the gls of the FAA.”). Accorthgly, we shall not find
in Respondent’s favor on these grounds.
C. Validity of the Agreement

Respondent argues that because thed&ment is undated, it is missing an
essential term and is therefore not hdveontract. Respondent cites to no case
law supporting her conclusion that a datansessential term of an agreement to

arbitrate, without which an agreement is unenforceatitarther, there is no

8 Respondent’s reliance @air v. Manor Care of Elizabethtown, PA, LLT08 A.3d 94,
96-98 (Pa. Super. 2015), is misplacedBéir, the court considerealvoluntary arbitration
agreement form with blanks on the first pagetfe insertion of the maes of the contracting
parties and the datbothleft entirely blank. Further, tregreement provided that “arbitration is
described in the voluntary arkation program brochure, a copywhich is attached and made
part of this agreement.ld. at 96 (internal citations and gqatibns omitted). However, the
brochure was never attached. Hinaat the signature lines féhe contracting parties, only one
party had in fact signed the agreement. Thatcconcluded that the sement did not signify
that “the parties agreed inckear and unmistakable manner to arbitrate their disputdsét 97.
We find the agreement at issueBair to be egregiously incongte, particularly when
compared to the Arbitration Agement at issue in the matseib judice The Agreement here
lacks only a date and inderdver provided a space for ofidne difference between the two
documents is too stark to compare them effectively. Certdaly,cannot be presumed to stand
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genuine dispute of material fact regarding the date the Arbitration Agreement was
signed. In her deposition testimony, Bessdent indicated she has no reason to
doubt that she signed the signature pagbe®igreement on the same date that
she signed the other admissions documents—August 13, 2014. (Doc. 20-2, p. 12).
Accordingly, we do not findhat the absence of atdaparticularly where the
Agreement does not actually require ondfigent to invalidate the Agreement or
show an absence of intent to agree.
lll. CONCLUSION

Petitioners’ Motion for Summary Judgméddobc. 18) shall be granted in full
for all the reasons stated above. A sepeaveder shall issue in accordance with

this ruling.

for the premise that the absence of a date#atds the absence of makeonsent to be bound.
Accordingly, we decline toead it in such a way.
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