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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ROBERTO LABOY,

Petitioner
No.1:16-CV-01951
VS.
(Judge Rambo)
PA STATE ATTORNEY
GENERAL, etal.,
Respondents

MEMORANDUM

On September 26, 2016, the Court received and docketed a petition for a
writ of habeas corpus submitted pursuant to 28 U.S.C. § 2254, by Petitioner
Roberto Laboy. (Doc. No.)l.Laboy is currently incarcated at the Albion State
Prison. Respondents filed a responstéopetition on March 3, 2017 (Doc. No.
10), after being directed by this CouRetitioner has not filed a traverse and his
time to do so has passed. Addiagly, this matter is ripe for disposition. For the
reasons set forth below, the petition will be denied.

l. Statement of the Case
A. Procedural History

On May 10, 2011, after the conclusionagjury trial, the jury found Laboy

guilty of, inter alia, murder in theecond degree and conspiracy to commit

robbery. _Commonwealth of Pa.haboy, No. CP-38-CR-979-2006 (C.C.P.

Lebanon Cnty.); (Doc. No. 10-3; 10-13pn July 27, 2011, the trial court
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sentenced Laboy to life imprisonment withgatrole plus a concurrent term of ten

to twenty years based upon these twowctions. _Commonwealth of Pa. v.

Laboy, CP-38-CR-979-200&.C.P. Lebanon Cnty.jboc. No. 10-4). Laboy
filed post-sentence motions, arguing tha&réhwas insufficiengévidence to sustain
his convictions and in the alternagithe Commonwealttommitted a Brady
violation. (Doc. No. 10-8) The trial court denieldis post-sentence motions on
January 6, 2012._(Id.)

Laboy appealed the July 27, 2011 jotent of sentence to the Superior
Court of Pennsylvania, raising two i€su (1) Whether a Brady violation was
committed by the Commonwealth at tvethen the Commonwealth failed to
provide an expert report and witnes®peration information tthe defendant; and
(2) Whether the defendant shoulddsgjuitted because the evidence was
insufficient to prove beyond a reasonable ddbbt he took part in the assault for
which he was convicted. (2. No. 10-13.) On Septdrar 11, 2012, the Superior

Court affirmed Laboy’s judgment of semice. Commonwealth of Pa. v. Laboy,

No. 211 MDA 2012 (Pa. Super. Ct.); (Doc. No. 10-13.)
Laboy then sought an allowanceagipeal with the Supreme Court of

Pennsylvania which was denied on Mateh 2013._Commonwealth of Pa. v.

Laboy, No. 778 MAL 2012 (Pa.); (Doc. Nb0-15.) On May 7, 2013, Laboy filed

a petition for Post-Conviction Relief pursido the Post-Conviction Relief Act



(“PCRA"), 42 Pa.C.S.A. 8 9541 et seq. (Ddlo. 10-16.) In his PCRA petition,
Laboy alleged ineffective assistancdradl counsel because: (1) trial counsel
prevented him from testifying at his jutiyal; (2) trial counsel failed to fully
investigate [his co-defendasitstatements prior to trii@and failed to attempt to
have the murder weapon tietred from the quarry; and)&ial counsel failed to
seek removal of two jurors who were fdiam with certain indviduals potentially

involved in the case. CommonwealthRH. v. Laboy, No. CP-38-CR-979-2006

(C.C.P. Lebanon Cnty.); (Doc. No. 10-2Ajter hearings on the PCRA petition
were conducted on April 28, 2014 and W2, 2014, the PCRA court denied
Laboy’s petition on November 20, 2014. Idaboy appealed the denial of his
PCRA petition to the Superior Cowrhich was denied on October 21, 2015.

Commonwealth of Pa. v. Laboy, No. 2166 MDA 2014 @aper. Ct.); (Doc. No.

10-27.) Laboy’s subsequent petition for alamce of appeal tthe Supreme Court

of Pennsylvania was denieth March 22, 2016. Commowaith of Pa. v. Laboy,

No. 872 MAL 2015 (Pa.); (Doc. No. 10-29.) Laboy’s instant petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254 followed.
B. Habeas Claims Presented
Laboy’s petition raises the following claims:
1. Whether the Commonwealth conttad a Brady violation;

2. Whether Laboy’s convictions webased upon sufficient evidence;



3. Whether trial counsel was ineffective for failing to investigate his
co-defendant’s statements, fagito investigate two jurors, and
providing erroneous legal advice;

4. Whether the verdict was againisé weight of the evidence;

5. Ineffective assistance appellate counsel; and

6. Violation of Sixth Amendment giht to effective assistance of
counsel by PCRA counsel for faug to raise ineffective assistance
of trial counsel claims at his PCRA proceeding.

(Doc. No. 1))
[I.  Standard of Review
A habeas corpus petition pursuam®8 U.S.C. § 2254 is the proper

mechanism for a prisoner to challenge‘fiaet or duration” of his confinement.

Preiser v. Rodriguez, 411 U.&75, 498-499 (1973). “[IJs not the province of a

federal habeas court to reexamineestdurt determinations on state-law

guestions.”_Estelle v. McGne, 502 U.S. 62, 67-68 (1991Rather, federal habeas
review is restricted to claims based ‘thie ground that [petitioner] is in custody in
violation of the Constitution or laws treaties of the United States.” 28 U.S.C.

§ 2254(a); Estelle, 502 U.S. at 67-68; as®Pulley v. Harris, 465 U.S. 37, 41

(1984); Johnson v. Rosemey&17 F.3d 104 (3d Cir. 1997).

lll.  Background
It is first necessary to determine gther Laboy’s claims presented in his

habeas petition are cognizable in a fatibabeas proceeding and whether they



have been exhausted in the state cantk if not, whether the circumstances of
his case are sufficient to excuss procedural default.

A. Claim 4 - Non-Cognizable

In Laboy’s fourth claim, he alleges thie verdict was against the weight of
the evidence. (Doc. No. 1.) Laboy did maise this claim on direct appeal.

The United States Supreme Cawtognizes that a challenge to
the sufficiency of the evidence suppogtia conviction implicates the Due Process

Clause._See Jackson v. Virginia, 443 \B&7 (1979) (establishing standard).

Inasmuch as a sufficienof the evidence claim implicates a federal constitutional
right, it provides a potential basis for fedehabeas relief under 28 U.S.C. § 2254.
An assertion that a state conviction is agathe weight of th evidence adduced at

trial, however, does not implicate theititution in the same manner. As the

Supreme Court explored in Tibbs v. ktta, 457 U.S. 31 (1982), a reviewing court
hearing such a claim sits asthirteenth juror” and disagrees with the jury’s
resolution of the conflicting testimony. Has long been estalilisd that the federal
courts have no authority to grant habed®f based on such grounds inasmuch as
weight claims infringe upon the prerogative of the jury to assess credibility.

In Marshall v. Lonberger, 459 U.S. 422 (198Be Supreme Court declared that

“28 U.S.C. § 2254(d) gives federal habeasrts no license to redetermine



credibility of witnesses whose demeanor hasn observed by the state trial court,
but not by them.”_Marshall, 459 U.S. at 434.
In accordance with the above, fedaralirts on 2254 review have routinely

dismissed “weight of the evidence’agins as non-cognizable. See Young v.

Kemp, 760 F.2d 1097, 1105 (11th Cir. 1983)qerving that “[afederal habeas
court has no power to grant habeas corpus relief because it finds that the state

conviction is against the ‘weight’ of trevidence.”);_Carter WRParker, Civ. No. 13-

4260, 2014 WL 3964924, at *38 (E.D. Paug. 12, 2014) (quoting Young V.

Kemp for this proposition); Middleton. Tennis, Civ. No. 10-548, 2011 WL

6224626, n.2 (E.D. Pa. Det3, 2011); Wright v. Pennsydnia, Civ. No. 10-264,

2011 WL 10582593, *5 (E.D. Paan. 4, 2011); Hatcher 2iGuglielmo, Civ. No.

08-3572, 2009 WL 3467957, *4 (E.D. Pa. G, 2009); Willis v. Varner, Civ.

No. 03-1692, 2004 WL 1109780, *18.D. Pa. May 13, 2004).

Accordingly, the Court mat conclude that habesedief is not available as to
Laboy’s weight of the evidence claamd this claim will be denied.

B. Exhaustion and Procedural Default

The provisions of the federal heds corpus statute at 28 U.S.C.
§ 2254(b) require a state prisoner to exhawailable state court remedies before
seeking federal habeas corpus relief. comply with the exhaustion requirement,

a state prisoner first must have fairlepented his constitutional and federal law



issues to the state couttsough direct appeal, tateral review, state habeas
proceedings, mandamus proceedings, orr@hailable procedures for judicial

review. See, e.gCastille v. Peoples, 489 U.$46, 351(1989); Doctor v.

Walters, 96 F.3d 675, 678 (3d Cli996), abrogated on other groundsBaard v.

Kindler, 558 U.S. 53 (2009); Burkett kove, 89 F.3d 135, 137 (3d Cir. 1996).

Moreover, a petitioner must present everymlahised in the federal petition to the
state’s trial court, interméate appellate cotirand highest court before exhaustion

will be considered satisfied. O’Sullivan Boerckel, 526 U.S. 838, 845 (1999).

The petitioner has the burden of establighihat the exhaustion requirement has

been met._Ross v. Petsock, 863d639, 643 (3d Cir. 1989); O’Halloran v.

Ryan, 835 F.2d 506, 508 (3d Cir. 1987).
Exhaustion is not a jurisdictional litation, however, and federal courts
may review the merits of a state petiter’s claim prior to exhaustion when no

appropriate state remedy exists. Gtyiv. Horn, 115 F.3d 201, 206 (3d Cir.

1997); Doctor, 96 F.3d at 681; CarteMaughn, 62 F.3d 591, 594 (3d Cir. 1995).

Nevertheless, a petitioner shatit be deemed to have exhausted state remedies if
he has the right to raise his claimsany available state procedure. 28 U.S.C.
§ 2254(c).

Turning to procedural default, if a petitioner presents unexhausted habeas

claims to a federal court, but state prbwel rules bar further state court review,



the federal court will excuse the failulkeexhaust and treat the claims as

exhausted. Wenger Frank, 266 F.3d 218, 223 Cir. 2001); Lines v.

Larkins, 208 F.3d 153,60 (3d Cir. 2000); sekeague v. Lane, 489 U.S. 288, 297-

98 (1989). Although deemexkhausted, such claimsearonsidered procedurally

defaulted._Coleman Wwhompson, 501 U.S. 722, 749901); Lines, 208 F.3d at

160.

A federal habeas courtmmaot review the merits girocedurally defaulted
claims unless the petitiondemonstrates either: (1) “cause” for the procedural
default and “actual prejudice” as a resultlté alleged violation of federal law; or
(2) failure to consider the claims wiksult in a “fundamental miscarriage of

justice.” See McCandless v. Vaughn21F.3d 255, 260 (3d Cir. 1999); Coleman,

501 U.S. at 750; Caswell v. Ryan, 953 F.2d &5, 861-62 (3d Cir. 1992). To

satisfy the first exception, a petitioner must show: (1) cause for his failure to raise
his claim in state court; and (2) prejudioehis case as a result of that failure.
Coleman, 501 U.S. at 750. To demonstfaeteise” for a procedural default, the
petitioner must show that somethingternal” to the deense impeded the
petitioner’s efforts to comply with th&tate’s procedural rule. Murray v.

Carrier, 477 U.S. 478, 488 (1986). Oricause” has been successfully
demonstrated, a petitioner must theaver “prejudice.” “Prejudice” must be

something that “worked to [petitioner’s] actual and substantial disadvantage,



infecting his entire trial with error ofonistitutional dimensions.” Id. at 494.
Alternatively, a federal@urt may excuse a procedural default when the petitioner
establishes that failure to review thaioh will result in a fmdamental miscarriage

of justice. _Sed&Verts v. Vaughn, 228 F.3d 17892-93 (3d Cir. 2000).

1. Claim 5 — Ineffective Assistance of Appellate Counsel

In claim five of his petition, Laboy comds that his direct appellate counsel
was ineffective for failing to thoroughlyrivestigate [his] case {iits] entirety and
[to] submit a thorough substantial briefttee appellant courts.(Doc. No. 1.) To
comply with the exhaustion requiremeit28 U.S.C. § 2254, Laboy was required
to present all of his federal habeas claimthe Pennsylvania courts in his direct
appeal or in his PCRA proceeding. He Imat done so with regard to claim five.
Accordingly, this Court must nodetermine whether Laboy has any other
available state court remedy through whirghcan present his unexhausted claims
to the Pennsylvania courts.

Under the PCRA, a petitioner may briagecond PCRA petition only if it is
filed within one year of the dateahudgment becomes final unless the petition
alleges facts that meet one of the regments set forth in 8§ 9545(b)(1), which
Laboy has not._See 42 Pa. Cons. St&545(b)(1). The Supreme Court of
Pennsylvania has held that the PCR#iseliness requirements are mandatory and

jurisdictional in nature; thus, no court may properly disregard or alter them in order



to reach the merits of th@aims raised in a PCRA petition that is filed in an

untimely manner._See, e.g., Commonitfes. Murray, 753 A.2d 201, 202-03 (Pa.

2000).
Consequently, Laboy is precluded fronegenting his unexhausted claim in
a second PCRA petition based on the tinétations set forth in the PCRA.
These time limitations are an independent and adequate state law ground sufficient
to invoke the procedural default doctrine furposes of fedekaourt review. _See

Lines v. Larkin, 208 F.3d 15365 (3d Cir. 2000). As set forth above, this Court

may not review Laboy’s defaulted alaiunless he demonstrates cause and
prejudice for his default or establishefuadamental miscarriage of justice.
McCandless, 172 F.3d at 260. Laboy neitargues cause and prejudice, nor the
existence of a fundamental soarriage of justice in his petition. Consequently, he
is not entitled to habeasrpus relief with respect tois ineffective assistance of
appellate counsel claim.
2. Claim 6 — Ineffective Assistance of PCRA Counsel

In his sixth claim found in the “addenaiti to his petition, Laboy argues that
trial counsel was ineffective for: failing request a specific jury instruction;
failing to impeach witnesses; failing to dleage the Commonwealth’s expert or to
hire an expert; and failing to challengdfsiency on the grounds that the murder

was a fight and not an attempted robbefoc. No. 1 at 21-22.) Respondents

10



argue that these claims havet been exhausted in thiate courts and that Laboy
IS now raising these arguments for thetfinsie in his habeas petition. As such,
Respondents contend that Laboy is emtitled to relief on his claim six.

It does not appear to the Court thaboy is raising a freestanding claim of

ineffective assistance of PCRA counsetiaim six. _See Pennsylvania v. Finley,

481 U.S. 551, 555-56 (1987) (no constitutionght to counsel in collateral post-

conviction proceedings); Coleman®ompson, 501 U.S. 722, 755 (1991) (no

constitutional right to counsel on agad from initial collateal post-conviction
proceedings). Indeed, under the @ada standard, Laboy would not have a
cognizable claim that hisGRA counsel was ineffectev Rather, given Laboy’s

citation to_Martinez v. Ryan, 566 U.5,(2012), and liberally construing his

petition, it appears that he attempts tguar that the failure of PCRA counsel to
advance his ineffective assistance @ltcounsel claims in his initial PCRA
proceedings constitutes ineffective assise of counsel. (Doc. No. 1 at 21.)

The United States Supreme Cduoas recognized that, under certain
circumstances, the procedural default of an ineffective assistance of trial counsel
claim may be excused where the defawds caused by ineffective assistance of

counsel in post-conviction collateral prodews. _See Martinez, 566 U.S. at 6-18.

Specifically, the Martinez Court held that:

[A] procedural default will nbbar a federal habeas court
from hearing a substantial aliof ineffective assistance

11



at trial if, in the [statp initial-review collateral
proceeding, there was no coehgr counsel in that
proceeding was ineffective.

Martinez, 566 U.S. at 17.

The _Martinez Court limited its holdirtg cases whereuhder state law,
claims of ineffective assistaa of trial counsel must braised in an initial-review
collateral proceeding....” Id. Shortlydheafter, the Supreme Court revisited its
Martinez holding, extending it to apply thanly to cases where state procedural
law expressly prohibited ineffective astsince claims on direct appeal, but also
where “state procedural framework, ®ason of its design and operation, makes it
highly unlikely in a typical case thatdefendant will have a meaningful

opportunity to raise a claim of ineffecéi\assistance of trial counsel on direct

appeal.” _Trevino v. Thaler, 133 S..@0911, 1921 (2013). The Third Circuit has

subsequently examined Pennsylvaniacedural law and found that Martinez
applies in Pennsylvania. Cox v. i 757 F.3d 113, 124 n.8 (3d Cir. 2014).

To the extent that Laboy seeks relief on the ground that his PCRA counsel
was ineffective, such relief is not cognizahled is denied. Hower, to the extent
Laboy seeks to use PCRA coalis alleged ineffectiverss as “cause” to excuse
his procedural default of these unexhadsteffective assistance claims, he has
not met his burden of proof. Under Maez, the failure of a federal habeas

petitioner’s counsel to raise a claim iniattial-review collateral proceeding can

12



constitute cause if: (1) PCRA counsdbdure itself constituted ineffective

assistance of counsel under StricklandlVashington, 466 U.S. 688, 687 (1984);

and (2) the underlying ineffective assistan€é&rial counsel claim is “a substantial
one.” Martinez, 566 U.S. at 14.

“Under Strickland, courts are precluded from finding that counsel was
ineffective unless they find both thetdunsel’s performance fell below an
objectively unreasonable standard, and thatdefendant was prejudiced by that

performance.”_Marshall v. Hendrick807 F.3d 36, 85 (3d Cir. 2002). A

petitioner must overcome the strong preptian that his trial counsel’s conduct
fell “within the wide range of reasonableofgssional assistance” and that counsel
“made all significant decisions in tlexercise of reasonable professional
judgment.” _Strickland, 466 U.S. at 690. demf a petitioner demonstrates that his
attorney’s performance fell below prevaij professional norms, habeas relief will
only be available if he further demadreges that this deficient performance
prejudiced his defense. A petitioner shghow that there is “reasonable
probability that, but for the counsel’s unprofessional errors, the result of the
proceeding would have been differengtrickland, 466 U.S. at 694. The court is
permitted to deny an ineffective asaiste of counsel claim solely upon a
petitioner’s failure to maka sufficient showing under either prong. Id. at 687,

697.

13



Although Martinez serves as a potehtiasis for establishing “cause” to
excuse Laboy’s procedural default, thefault can only bevercome if Laboy
demonstrates “that the underlying ineffeetiassistance-of-trial-counsel claim is a
substantial one, which is to say that fisoner must demonstrate that the claim
has some merit.”_Martinez, 566 U.S.14dt Laboy has not made that showing
here. Indeed, the bald invocation toril@ez, without any facts or argument to
support its applicability in this contegimply does not satisfy the high burden of
showing that the underlying constitutiortéims have merit, as counsel is
“strongly presumed to have renderedqdee assistance and made all significant

decision in the exercise odasonable professional judgment.” Burt v. Titlow, 134

S. Ct. 10, 17 (2013) (quoting Strickid, 466 U.S. at 690); see also Jones v.

Delbalso, Civ. No. 16-1265, 2017 WL 2217808 (E.D. Pa. Jan. 18, 2017). The
Court cannot grant relief based on suchueand conclusory allegations. See

Zettlemoyer v. Fulcomer, 923 F.2d 284, 298 Cir. 1991) (Petitioner cannot meet

his burden to show that counsel madermsrsm serious that his representation fell
below an objective standard of readoleaess based on vagaed conclusory
allegations). Accordingly, these claims are denied.

C. Merits

Once a court has determined tha éxhaustion requiremeis met, and

therefore that review on thmerits of the issues preged in a habeas petition is

14



warranted, the scope of that revieveet forth in 28 U.S.C. § 2254(d). That

section states, in relevant part, that erdted claims that haureen adjudicated on

the merits by the state couere subject to review undthe standard of whether

they are “contrary to, or involved an unreasonable application of, clearly
established Federal law, as detemrxiiy the Supreme Court of the United

States,” 28 U.S.C. § 2254(d)(1), or “resul in a decision that was based on an
unreasonable determination of the factkght of the evidence presented in the

State court proceeding,” 8 2254(d)(2). AEDPA places the burden on the petitioner

to make this showing. Willmas v. Taylor, 529 U.S. 362 (2000).

The “contrary to” and “unreasonaldeplication” clauses of § 2254 have

independent meaning. Bg. Cone, 535 U.S. 685, 692002). A state court

judgment is “contrary to” federal law whdéns “diametrically different, opposite

in character or nature, anutually opposed” to “clearly established” decisions of
the United States Supreme Court. Williafe89 U.S. at 405. This may occur if
“the state court ignores anisapprehends clear precedent or it ‘confronts a set of
facts that are materially indistinguishalidem a decision of [the Supreme] Court
and nevertheless arrivesaatesult different from [@reme Court] precedent.’

" Wilkerson v. Klem, 412 F.3d 449, 452 (3d Cir. 2005) (quoting Williams, 529

U.S. at 406). Alternatively, “[a]n ‘unreasable application’ ccurs when a state

court ‘identifies the correct governing léguinciple from [the Supreme] Court’s

15



decisions but unreasonably applies thaigiple to the facts| ] of petitioner’'s

case.” _Rompilla v. Beard, 545 U374, 380 (2005)(quoting Wiggins v.

Smith, 539 U.S. 510, 519, 520 (2003)). For the purposes of § 2254(d)(1), “[i]t is
not enough that a federal habeas conrts independent review of the legal
guestion, is left with a firm convian that the state court was erroneous.”

Lockyer v. Andrade, 538 U.S. 63, 75003) (internal citations omitted).

“Under § 2254(d)(1)’s ‘unreasobke application’ clause..a federal habeas court
may not issue the writ simply becausattbourt concludes in its independent
judgment that the relevant state-cowgtidion applied clearly established federal
law erroneously or incorrectly.” Iat 75-76 (quoting Williams, 529 U.S. at

411). Rather, “[t]he state court’s applica of clearly established law must be
objectively unreasonable” before a federalirt may grant the writ. Andrade, 538
U.S. at 75.

By its terms, § 2254(d)(1) limits aderal habeas court’s review to a
determination of whether the state didecision comports with “clearly
established federal laas determined by the Supreme Court.” Thus, §
2254(d)(1)’s “clearly established Federal law” signifies the holdings, not the dicta,

of Supreme Court decisions. Howedg-ields, 565 U.S. 499, 504 (2012).

Specifically, only Supreme Court law estabéd at the time of the state court’s

decision can be a basis fordeas relief under AEDPA. S&reene v. Fisher, 565

16



U.S. 34, 39 (2011) (“ 8 2254(d)(1) requifesleral courts tfocu[s] on what a
state court knew and did,” and to meassitate-court decisions ‘against this
Court’s precedents as of ‘the time the state court renders its décision

(quoting_Cullen v. Pinholsteb63 U.S. 170, 182 (2011)). Finally, “under the

AEDPA standard, the ‘[s]tate court[s@levant factual derminations are

presumed to be correct unless the petitiwabuts [that] presumption by clear and

convincing evidence.’ ” McBride v. Supetendent, SCI Houtzdale, 687 F.3d 92,

101 (3d Cir. 2012) (quoting Han Tak LeeGlunt, 667 F.3d 397, 403 (3d Cir.

2012)) (citing 28 U.S.C. § 2254(e)(1)).

Turning to 8§ 2254(d)(2), the testrfthe “unreasonable determination of
facts” clause is whether the petitioters demonstrated by “clear and convincing
evidence,” 8 2254(e)(1), that the staterts determination of the facts was

unreasonable in light of the recorBountree v. Balicki, 640 F.3d 530, 537 (3d

Cir. 2011) (citing Rice v. Collins, 5468.S. 333, 338-39 (2006) (“State-court

factual findings, moreover, are presunoedrect; the petitioner has the burden of
rebutting the presumption by ‘cleand convincing evidence.’ ”)); see

alsoSimmons v. Beard, 590 F.3d 223, 231 (3d Cir. 2009) (“Under the § 2254

standard, a district court is bound to pree that the state court’s factual findings
are correct, with the burdem the petitioner to rebut those findings by clear and

convincing evidence.”). Further, astiwg 2254(d)(1), the eslence against which

17



a federal court measures the reasonablesfabe state court’s factual findings is
the record evidence #ie time of the state coustadjudication. Rountree, 640 F.3d
at 538.

“If this standard is difficult to met, that is because it was meant to

be.” Harrington v. Richter, 562 U.S. 88)2 (2011). Section 2254(d) “preserves

authority to issue the writ in cases wéénere is no possibility fairminded jurists
could disagree that the state coureésidion conflicts with [Supreme Court]
precedents. It goes no farther.” Id. et it was designed to be difficult “to
ensure that state-court judgments are atEbthe finality and respect necessary to
preserve the integrity of legal procemglé within our system of federalism.”
Martinez, 566 U.S. at 9.

Finally, AEDPA scrutiny is applicable onlf the state court adjudicated the

petitioner’s claims “on the mis.” 28 U.S.C. 8§ 2254(d); sépel v. Horn, 250
F.3d 203, 210 (3d Cir. 2001). “An ‘adjudition on the merithas a well settled
meaning: a decision finally resolgrthe parties’ claims, with rggdicata effect,
that is based on the substance of thenckilvanced, rather than on a procedural,

or other, ground.”_Rompilla v. Hn, 355 F.3d 233, 247 (3d Cir. 2004), rewil

othergrounds Rompilla v. Beard, 545 U.S. 374 (2005) (quoting Sellan v.

Kuhlman, 261 F.3d 303, 312dZir. 2001)). Further, an “adjudication on the

merits” can occur at any level of staturt. Thomas v. Horn, 570 F.3d 105, 115

18



(3d Cir. 2009). However, “to qualify @ ‘adjudication on the merits,’ the state
court decision must finally resolve the chai This means thdhe state court’s
resolution of the claim must have prnesive effect.” Id. (citing Rompilla, 355 F.3d
at 247 (quoting Sellan, 261 F.3d at 311)). Where a state court has not reached the
merits of a claim thereafter presentec@tiederal habeas court, the deferential
AEDPA standards do not apply, ane tiederal court must exercise de novo
review over pure legal questis and mixed questions lafw and fact._Simmons v.
Beard, 581 F.3d 158, 165 (3d Cir. 2009) (citing Appel, 250 F.3d at 210).
However, the state court'adtual determinations are still presumed to be correct,
rebuttable upon a showing of clear amahvincing evidence. Simmons, 581 F.3d
at 165 (citing Appel, 250 F.3d at 210).
1. Claim 1 — Brady Violation

While Laboy alleges that ttBommonwealth committed a Brddyiolation,
he does not specify what particular viodatine is alleging. The Court presumes he
is alleging the Brady violation raisexh direct appeal which challenged the
testimony of the Commonwealth’s patbgist, Dr. Bollinger. Petitioner argued
that a Brady violation was committég the Commonwealth at trial when the
Commonwealth failed to provide @&xpert report anditness cooperation

information to him. (Doc. No. 10-13 at 2.)

! Brady v. Maryland373 U.S. 83 (1963)
19




In Brady, the Supreme Court held tila¢ due process rights of a defendant
are violated when the prosecution withhodiagorable, materia¢vidence from the
defense._Brady, 373 U.S. 830 prove a Brady viot&on, the petitioner bears the
burden of demonstrating that: “(1) theosecutor suppressed evidence; (2) the
evidence, whether exculpatory or impeachiwas helpful to the [petitioner;] and

(3) the suppression prejudiced the [petigr].” Commonwealth v. Collins, 888

A.2d 564, 577-78 (Pa. 2005) (citing Bra®y,3 U.S. at 83). To establish
prejudice, the petitioner must prove that thisr“a reasonable probability that, had
the evidence been disclosed to the defetheeresult of the proceeding would have
been different. A reasonable probabilgya probability sufficient to undermine

confidence in the outcome.” Commoaaith v. Paddy, 15 A.3d 431, 450 (Pa.

2011).

Based on these standards, the Sop€ourt examined Laboy’s first
contention of a Brady violation when héeged that the Commonwealth failed to
provide an expert report for Dr. Barbdallinger. (Doc. No. 10-13 at 4.) The
Superior Court noted, however, that thearel showed that Dr. Bollinger’s autopsy
report was indeed entered into the recatrttial and without objection from
Laboy. (Id.) Moreover, the Superior Court noted that to the extent that Dr.
Bollinger’s testimony exceeded the scappehe autopsy report, Laboy made no

timely objections and as such, waived ikmie. However, even if he did not
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waive this issue, the Superior Courteumbthat Laboy’s failure to identify any
specific objectionable testimony was fatabtoy claim that he was prejudiced. (ld.
at4,5.)

Laboy’s second failure to disclose argument surrounds a potential agreement
between the witness to the murder, T@&rcia, and the prosecutors to provide
Garcia a benefit dung her sentencing on an unrelated crime in exchange for her
testimony in Laboy’s case. (ld. at 5.) Qarbad been charged with Forgery prior
to the homicide occurring and the dispisitof her case was continued until after
Laboy’s case. (Doc. No. 10-1 at 14.) Tenastence of Garcia’s prior criminal
charges were disclosed the Commonwealth and Labayas aware that Garcia’s
case had been continued beeaokher testimony in his case. (Id.) Furthermore,
the Superior Court noted that there waswrimence in the record that any such
agreement existed. (Doc. No. 104dt%.) In fact, Laboy was given the
opportunity to question Garcas well as other withesstsestablish the existence
of such an agreement, but did not do @d.) In the absence of any evidence to
support a finding that an agreement existed, the Superior Court concluded that the
Commonwealth did not violatBrady by failing to disclose such an agreement.

(d.)
Upon review of the record, Laboy hiagt presented any evidence that the

Commonwealth withheld or failed to dissany such evidence or agreement, and
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accordingly, the Court agrees with tBaperior Court’s denial of Laboy’s Brady
violation claims. This Court cannot sathhe state courts’ decision was contrary
to, or involved an unreasonable applioatof clearly established federal law as
determined by the Supreme Court of thatebh States. Further, it was not based
on an unreasonable determination of the faxckight of the evignce. This claim
will be denied.
2. Claim 2 — Sufficiency of the Evidence

Laboy asserts that the Commonweddtited to prove beyond a reasonable
doubt that he was responsible for the death and robbery of the victim. (Doc. No.
1). A sufficiency of evidnce claim requires an inquimyto whether, upon the
evidence presented in a stataninal proceeding, a “rational trier of fact could

have found proof of guilt beyond a reasble doubt.” Jackson v. Virginié43

U.S. 307, 319 (1979).
A criminal defendant may be comwted only “upon proof beyond a
reasonable doubt of every fact necessagottstitute the crime with which he is

charged.” In re Winship, 397 U.S. 3584 (1970). The Supreme Court provided

the federal standard for determining ghdficiency of the evidence to support a

conviction in_Jackson v. Virginia, 443 U.S. 307 (1979). Although direct evidence

may be more probative of a fact, circstiamtial evidence alone may suffice for a

finding of guilt beyond a reasonable doubt. Id. at 324-25aksed-ed. Power
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Comm’n v. Fla. Power & Light Co., 404.S. 453, 469 & n. 21 (1972) (“[E]ven in

criminal cases, guilt beyond a reasoeathbubt often can be established by

circumstantial evidence.”) (quoting Inél.Mich. Elec. Co. v. Fed. Power

Comm’n, 365 F.2d 180, 184 (7th Cir. 1966)).

Pursuant to Jackspa federal court is to detaine whether “after viewing
the evidence in the light most favorablehe prosecution, any rational trier of fact
could have found the essential elemaritdhe crime beyond a reasonable doubt.”
Id. at 319. Federal review of a suféaicy of the evidencelaim under Jackson
must be based upon state law, that is, dhbstantive element$ the crime as
defined by applicable state law. 1d.3@4 n. 16. The credibility of witnesses, the
resolution of conflicts of evidence, atite drawing of reasonable inferences from

proven facts all fall within the exclusiveguince of the fact finder and, therefore,

are beyond the scope of federabéas review. Id. at 309; saksoJohnson v.
Mechling, 541 F. Supp. 2d 651, 666-67 (M.D. Pa. 2008).

It appears that Laboy challenges ®@lements of his convictions in his
instant petition: (1) there was no evidence to support a finding that he stabbed the
victim; and (2) the evidence tital was insufficient to gablish that the victim was
killed during the course of a robbergDoc. No. 1); (Doc. No. 10-13). These
issues were raised by Laboy on dirgmp@al and denied by the trial court and

affirmed by the Superior Court. (Doc. No. 10-13).
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I Evidence supports Laboy stabbed the victim

To the first challenge that thenes no evidence capable of supporting a
finding that he stabbed the victim, Laboy peitd the fact that there was no direct
evidence that he stabbed the victim.affirming the trial court’s decision, the
Superior Court provided that there wasff®ient circumstantial evidence to allow
a fact-finder to infer that Laboy had in fact stabbed [thamict (Doc. No. 10-13
at 6.) Specifically, the court pointed teetfact that Garcia testified that Laboy was
the assailant who was assaulting the victim the night he died; that she specifically
observed Laboy punching the victim “in the area of his chest”; Laboy’s co-
defendant, Hower, also testified thatdieserved Laboy striking the victim in his
chest and stomach area and #iféer he and Laboy fled tiseene of the assault, he
noticed that his shoes were leaving bloody footprints. (Id.) Hower also observed
Laboy wiping a 4-inch pocketknife with ager towel. (Id. at 7.) Finally, Dr.
Bollinger, the Commonwealth’s expert, opirtedt the cause of the victim’s death
was multiple stab wounds, consistent wid-gch pocketknife to the chest. (Id.)

Taking this testimony as a wholegethourt found it sufficient to allow a
fact-finder to infer that Laboy stabbed thietim in the chest with a pocketknife
during the assault and that the woundsseduby the stabbing caused the victim’s
death. (Id.) This Court cannot say ttieg state court’s decision was contrary to,

or involved an unreasonable applicatafrclearly established federal law as

24



determined by the Supreme Court of thetebh States. Further, it was not based
on an unreasonable determination offdws in light of the evidence.
Accordingly, Laboy’s sufficiency of the &lence claim fails vth respect to the
finding that he stabbed the victim.

. Evidence supports that the wtim was killed during course
of robbery

A defendant is guilty of robbery if, ithe course of committing a theft, “he
(i) inflicts serious bodily injury uponrether; (ii) threatens another with or
intentionally puts him in fear of immeate serious bodily injury...” 18 Pa.C.S.A.
8§ 3701(a)(1)(1), (i). An act can be imfed to be in the course of committing a

theft if it is found to occur during aritampt to commit theft. Commonwealth v.

Orr, 38 A.3d 868 (Pa. Super. 2011).

Here, the court provided that Gartéstified that she heard Laboy ask the
victim for his money and wallet on the night of the incident, and that when the
victim refused, Laboy pursued the victand “beat the crap out of him.” (Doc.
No. 10-13 at 7.) Garcia further testdiéhat while Laboy and the co-defendant
were following her and the victim, the victif@ared that “there’s going to be a
problem.” (Id. at 8.) The court foundaththis evidence wasufficient to allow a
fact-finder to infer that Laboy intended to rob the victim on the night of the
incident, and that the subsequent aksauthe victim was in reaction to the

victim’s refusal to hand over hrmoney or his wallet. _(1d.)
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Upon review of the above, this Codes not find that the state court’s
decision was contrary to, or involved an unreasonable application of clearly
established federal law determined by the Supreme Court of the United States.
Further, it was not based on an unreasonddiermination of the facts in light of
the evidence. Accordingly, Laboy’s sufecicy of the evidence claim fails with
respect to the finding that the victiwas killed in the course of a robbery.

3. Claim 3 — Ineffective Assistance of Trial Counsel

In Laboy’s final claims, he alleges tHas trial counsel was: (1) ineffective
for failing to fully investigate his co-defenuliés statements prior to trial and failed
to attempt to have the murder weaponiegd from the quarry; (2) ineffective for
preventing him from testifying at his jutyial; and (3) ineffective for failing to
seek the removal of two jurors who redamiliar with certain individuals
potentially involved in the case. (Doc. No. 1.)

Prior to discussing these exhaustidms, the Court will provide the

ineffective assistance of counsel standemdet forth in Strickland v. Washginton,

466 U.S. 668 (1984). In Strickland, theggeme Court explained that there are
two components to demonstrating a violatodrthe right to effective assistance of
counsel. First, the petitioner must showattbounsel’s performance was deficient.
This requires showing that “counsel’s representation fell below an objective

standard of reasonableness.” Id. at 688 ads&Williams v. Taylor, 529 U.S. 362,
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390 - 91 (2000). Second etipetitioner must show that he was prejudiced by the
deficient performance. “This requirdsosving that counsel’s errors were so
serious as to deprive the defendana ¢ir trial, a trial whose result is
reliable.” Strickland, 466 U.S. at 687. €etablish prejudice, the defendant “must
show that there is a remsable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient tondermine confidence the outcome.”_ld.
at 694.

The Strickland test is conjunctive aadhabeas petitioner must establish both

the deficiency in the performance prongldahe prejudice prong. See Strickland,

466 U.S. at 687; Dooley v. Petsock, 816 F.2d 885, 889 (3d Cir.1987), cert. denied,

484 U.S. 863 (1987). As a result, if a petier fails on either prong, his claim

fails. Holladay v. Haley, 209 F.3d 1241248 (11th Cir. 2000) (“Because both

parts of the test must be satisfiednaer to show a violation of the Sixth
Amendment, the court need not addréhe performance prong if the defendant
cannot meet the prejudice prong, or weesa.”) (citation omitted); Foster v.
Ward, 182 F.3d 1177, 1184 (10th Cir. 1999)his court may address the
performance and prejudice components in@mer, but need not address both if

Mr. Foster fails to make a #icient showing of one .”).
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The two-pronged test established in Strickland “qualifies as ‘clearly

established Federal lawfor purposes of the AEDPA. Rainey v. Varner, 603

F.3d 189, 197 (3d Cir. 2010) (quotimglliams v. Taylor, 529 U.S. 362, 391

(2000)? Therefore, under § 2254(d)(1he relevant inquy in assessing
ineffectiveness claims thhave been adjudicated on timerits is whether the state
court’s decision involved an unreasonalgelacation of Strickland or are based on

an unreasonable determination of thedactacobs v. Horn, 395 F.3d 92, 107 n.9

(3d Cir. 2005).

I Counsel’s failure to fully investigate co-defendant’s
statements and failure to attempt to have murder weapon
retrieved

Laboy claims that trial counsel was ffeetive for failing to investigation his
co-defendant’s statements about the raumieapon. (Doc. Nd..) Upon review,
the Court finds that Laboy is not entitled to habeas relief on this claim.

The background of this claim is as follows. Laboy asserts that:

Co-Defendant’s statements regarding the location of the
alleged murder weapon [wera]key piece of evidence in
the Commonwealth’s case ichief. Although [T]rial
[Clounsel did not know whether the knife could be found
in the quarry, [he] did not visit the ... quarry or conduct
an independent investigationAlthough a great deal of
time had elapsed between the time the knife was
allegedly disposed in thguarry and Co-Defendant’s
statements, at a minimum, it would have been prudent to

2 The standard under Pennsylvania law for ineffectigsistance of counseldsnsistent with the
two-prong_Strickland analysis.
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consider the possibility based upon [Laboy’s] request.
The knife may have shed light on who was actually
responsible for [the victim] Mr. Kern’s deathotentially

to the detriment of the Cononwealth’s case. Also, an
investigationmay have ... render[ed] Co-Defendant’s
statements unreliable or inconsistent.

Commonwealth v. LaboWo. 2166 MDA 2014 (Pa. Supg(internal citations

omitted) (emphasis originaljpoc. No. 10-27 at 8-9.)
The Superior Court, in affirming the PCRA court’s denial of this claim
provided that:

[Laboy] avers only the possiiby that an investigation
would have yielded favorable information or evidence,
without explaining what the new information would be.
Likewise, at the PCRA heagn [Laboy] testified, “It's
possible [an investigationfould have led to whether
[Co-Defendant’s] claims [ere] reliable or if [Co-
Defendant] was, in fact, deiving authorities. Recovery
of the knife ... possibly may have shed light on who
actually was responsible for Mr. Kern’s homicide.”

Trial Counsel, on the other i, testified at the PCRA
hearing as follows. He did not investigate the truth of
Co-Defendant’s statements or the location of the knife.
He opined, “I don’t see how would have advanced his
cause whatsoever,” and that investigation “would only
corroborate [Co-Defendanj'sstory.” Instead, Trial
Counsel reasoned, “by leagirfthe whereabouts of the
knife] as an open-ended qties, | think that was a
guestion for the jury to consider.” Furthermore, Trial
Counsel “cross examine[d €@efendant] vigorously ...
and pointed out in closing [arguments] that the police
didn’t attempt to regieve the weapon.”

In denying relief, the PCRA court found Trial Counsel
“articulated a reasonable bsdpr his failure to conduct
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this investigation,” and thasuccessful retrieval of the
knife “would have only reiforced [Co-Defendant’s]
credibility to the jury.” Tl court further agreed with
counsel’s doubt “that physical examination of the knife,
after it sat in the quarry foseveral yearswould offer
anything useful in exoneraty” [Laboy]. The court also
found Trial Counsel’'s stragg, “that it was better to
leave the question open in th@nds of the jurors as to
why the Commonwealth hadot recovered the knife,”
“had a much greater likeliloal of casting the shadow of
doubt over [Co-Defendasi testimony and was
appropriate under these airostances.” We find no
error in the court’s analysis.

Commonwealth v. Laboyo. 2166 MDA 2014 (Pa. Super.); (Doc. No. 10-27 at 9-

10.

In reviewing this claim, Laboy has oféel nothing more than bald assertions
of the possibility that an investigatiorowid have yielded favable information or
evidence. Laboy has failed to establish thatabsence of anvestigation as to
the knife prejudiced him so as to denynha fair trial. Without a specific,
affirmative showing as to how thgece of evidence would have produced a
different result, Laboy hasot established an inefféae assistance of counsel

claim here and is not entitled to habed®=f®n this claim. See Patel v. United

States, 19 F.3d 1231, 1237 (7th Cir. 1994).
. Counsel prevented Laboy from tstifying at his jury trial
Laboy contends that his trial counselswaeffective for failing to call him to

the stand so that he could bring clatiyhis involvement in the homicide and
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robbery charges. (Doc. No.)1He avers that had he be&fowed to testify, “there
is an excellent chance that [he] woulave been acquitted of criminal homicide
2nd degree and robbery.” (1d.)

At the PCRA hearings, Labdgstified to the following:

Prior to trial, he and TriaCounsel discussed whether he
should testify and discussed “tfect that if [he testified

he would be] subject to being cross examined by the
District Attorney and that it could be a bad decision.”
[Laboy] decided on the last day trial to testify and told
Trial Counsel. Counsel responded “it wasn’'t a wise
decision.” [Laboy] “felt as though [he] had no say,” that
Trial Counsel's “mind was vergnuch made up” and that
counsel “rushed things.”

In response to the questiohwhy testifying would have
benefited his case, [Laboy] sdt “| am not sure if it was
going to benefit anything, bu believe that | had every
right to sit on that stand and to fight for my life.” On
cross-examination, [Laboy]ooceded that Trial Counsel
was concerned “from a rategy standpoint ... about
subjecting [him] to cross-examination by the
Commonwealth.”

Trial Counsel confirmed hdid not “think it would have
been a good idea for [Laboy] to testify” and that he
advised [Laboy] with his opinion.

Commonwealth v. LaboWo. 2166 MDA 2014 (Pa. Super.); (Doc. No. 10-27 at 6-

7.)
The PCRA court found that “[a]lthough]fial [C]lounsel did not feel that it
was a good idea for [Laboy] tost&y, he never told [him] that he could not do so.”

(Id.) Instead, counsel merely “advised himttht wasn’'t a wise decision.” ”_(Id.)
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The PCRA court further found that Trial Counsel “had a reasonable basis for
advising [Laboy] that it would not be a widecision for him to testify at trial[,]”

(id.), holding that “the avoidance of opening up [Laboy] for cross-examination in a
capital murder case was sound adviceaasd reasonable trial strategy under the
circumstances.” (Id.) The Superior @baffirmed, providing that the PCRA

court’s ruling was supported by the recardfree from legal error._(1d.)

After reviewing the record, thisdDrt concludes that the disposition of
Laboy’s instant claim did not result in a decision contrary to, or involving an
unreasonable application of, clearly estdid federal law and did not result in a
decision based on an unreasonable detetiom of the facts in light of the
evidence presented in the state court proceedings. Given that Laboy’s taking the
stand could have opened him up for cresamination in a capital murder case, it
was sound advice for counsel to give to Laboy not to exercise his right to testify.

See Jones v. Folino, No. 4:06-(\2, 2006 WL 1892713 (M.D. Pa. July 10,

2006). Accordingly, the state courtaidiing that trial counsel did not provide
ineffective assistance was not an unoeable application of federal law and
Laboy is not entitled to habeas relief on this claim.
lii.  Counsel’s failure to seekhe removal of two jurors
Laboy contends that Trial counsel wasffective when he failed to properly

investigate the relationships of Jurors nunfband 11 to two witnesses at his trial.
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(Doc. No. 1.) The Superior Courtramarized the background of the PCRA
hearing as follows:

Per the agreement of the pes, all guilt-phae witnesses
were sequestered during tlmurse of the trial, but
potential penalty-phase witrees were not sequestered.
During [trial,] Juror 3 indicated that he recognized
someone sitting in the audience in the Courtroom.... At
that point, the jury was sent upstairs, Juror 3 was brought
back to the Courtroom, W®asworn in and questioned by
the Court. The Court askddror 3 whether the presence
of the individual in the Gurtroom during the guilt phase

of the trial would impact his decision in any way in the
event the person was to testifythe penalty phase of the
proceeding. Juror 3 answered that he would still be able
to be fair and impartial durg the guilt phase. Neither
the Commonwealth or [Tl [Clounsel asked any
guestions of Juror 3.

Later, Juror 11 related toghCourt that she had gone to
high school with one of the witnesses who testified
during presentation of the @ononwealth’s case. Juror
11 advised the Court that shad never socialized with
the witness, the two were not close friends, and that they
had no contact for six years since graduation. Juror 11
noted that she had not recarggul the witness’s name, but
had recognized her face whehe was called to testify.
When the trial was reconmed, the Court called the
Commonwealth attorney and]fial [Clounsel to sidebar
and notified them of the situation. We explained that
Juror 11 had indicated that siweuld be able to continue
as a fair and impartial juratespite her acquaintance with
the witness. Neither the @ononwealth or trial counsel
thought it necessary to question Juror 11 under the
circumstances. [Laboy] now claims that he requested
[T]rial [Clounsel [t] seekemoval of both jurors.
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Commonwealth v. Laboyo. 2166 MDA 2014 (Pa. Super.); (Doc. No. 10-27 at

10-11.)

At the PCRA hearing, Laboy testifi¢llat he requested Trial Counsel to
seek Juror 3 and 11's removal, statiiggimply no longer wanted them on the
jury panel once they brought forth tliaey knew [a] possible [or] potential
witness.” (Id.) Trial Counsel testifiethat he did not remember whether Laboy
requested him to take action concerning the jurors, but that if Laboy did, he would
have complied. (1d.)

In finding no ineffectivenesshe PCRA court opined that:

Both jurors were approgiely questioned by the Court
and indicated that they woulik able to remain fair and
impartial in their consideratioof the evidence. [Laboy]
has not shown how his case was prejudiced by their
remaining on the jury or how the juror's tenuous
connections with the individuals involved in the case
affected the outcome of the case.
(Id. at 12.) The Superior Court found ewor in the PCRA court’s analysis and
affirmed. (1d.)

After reviewing the record, thisdDrt concludes that the disposition of
Laboy’s instant claim did not result in a decision contrary to, or involving an
unreasonable application of, clearly estdidis federal law and did not result in a

decision based on an unreasonable detetiom of the facts in light of the

evidence presented in the state court proceedings. Laboy has offered nothing to
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show that trial counsel was wrong, let alone unreasonable, in the assessment of
both jurors. Laboy has novercome the “strong presyton” that, given the
circumstances at the time, counsel’s decisionto seek the removal of either juror
was “sound trial strategy.” Meover, Laboy has whollfailed to demonstrate how
the failure to seek the dismissal of eithaor, even theoretically, has prejudiced
him. Accordingly, the state courts’ findy that trial counsel did not provide
ineffective assistance was not an unoeable application of federal law and
Laboy is not entitled to habeas relief on this claim.
IV. Certificate of Appealability

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or judge issues a
certificate of appealability (“COA”), anpgpeal may not be takdrom a final order
in a proceeding under 28 U.S.C. § 2224COA may issue only if the applicant
has made a substantial showing of the alesfia constitutional right. 28 U.S.C. §
2253(c)(2). “A petitioner satisfies thisasidard by demonstrating that jurists of
reason could disagree with the distdotrt’s resolution of his constitutional
claims or that jurists could conclude tesues presented amdequate to deserve

encouragement to proceed further.” Mille v. Cockrell, 537 U.S. 322 (2003). In

the instant matter, jurists of reasons vebnibt find the disposition of Petitioner’s

petition debatable. As such, no COA will issue.
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V.  Conclusion
For the foregoing reasons, Laboy’s petition for writ of habeas corpus
pursuant to 28 U.S.C. § 2254 will be dethiand a COA will not issue. An

appropriate Order follows.

s/SylviaH. Rambo
SYLVIA H. RAMBO
United StateDistrict Judge

Dated: December 7, 2017
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