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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JULIE ELLEN WARTLUFT, et al., ; Civil No. 1:16-CV-2145
Plaintiffs,
(JudgeJones)
V.

(Magistrate Judge Carlson)
THE MILTON HERSHEY SCHOOL
AND SCHOOL TRUST, etal.,

Defendants.

MEMORANDUM OPINION *

l. Introduction

On June 29, 2016, the plaintiffs, Juklen Wartluft and Frederick Bartels,
acting individually and on behalf of the gstaf their deceased daughter, filed this

lawsuit against the Milton Hershey Schamtd the Hershey Trust (collectively

! Pursuant to 28 U.S.C. § 636(b)(1)(A), thmurt, as a United States Magistrate
Judge, is authorized to rule upon motidysintervenors to unseal certain court
records. Parson v. Farley, 352 F. Supgb1141, 1145 (N.D. Okl2018), aff'd, No.
16-CV-423-JED-JFJ, 2018 WL 6333562 (NOKla. Nov. 27, 2018). We note for
the parties that under 28 U.S.C. 8§ 636(b)(1)X{®) parties may seek review of this
order by filing a motion to reconsider withetidistrict court since: “A judge of the
[district] court may reconsider any .. matter [decided unddhnis subparagraph]
where it has been shown thlhé magistrate judge's order is clearly erroneous or
contrary to law.” 28J.S.C. 8 636(b)(1)(A).
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“MHS”). (Doc. 1). This lawsuit arose owof a singular tragedy—the suicide of the
plaintiffs’ 14-year-old daughter in June 2913, at about the time of her expulsion
from MHS following two episodes of hosgitation for severe depression. (Id.) The
plaintiffs alleged that this suicide wasesult of unlawful discriminatory practices
by the defendants, and specifically gbd that MHS had &wvo-hospitalization
policy which led to the expulsion of enmtally fragile students once those students
underwent two hospitalizations for mental dss. These allegations formed one of
the legal and factual pillafsr this lawsuit. (1d.)

As we have observed in the past, on occasion, however, other disputes have
threatened to overtake and displace ttsoltgion of the meritof these claims.

Wartluft v. Milton Hershey Sch. & $c Tr., No. 1:16-CV-2145, 2018 WL 3995697,

at *1 (M.D. Pa. Aug. 21, 2018). Thesesplutes have included litigation regarding
access to previously sealedurt records. In particulaiThe Philadelphia Inquirer,
PBC (“The Inquirer”), filed a motion tontervene and unseal a number of docket
entries in this case on June 20, 2019 (@&6), and the motion was referred to the
undersigned. On October 22, 2019, we ggdnThe Inquirer’'s motion to intervene
and provisionally unsealed several docketies, as we found that the defendants
had not shown good cause for the contthgealing of these documents, but we
denied The Inquirer’s request to uns&idcument 203-1. (Doc. 286). We then

provided the defendants with an opportumitgither make a showing of good cause



for continued sealing or tmake appropriate redactions to the documents that were
to be provisionally unsealed, and we gawe Inquirer and opportunity to object to
the defendants’ proposed redactions. (Id.)

MHS has now filed a brief in suppodf its position that several of the
documents we provisionally unsealed should tersaaled, or in thalternative, we
should redact the unsealed documentsoaling to the defendants’ proposed
redactions. (Doc. 291). HowaveMHS concedes that a number of the documents
need not be continuously sealed oraadd. (Id.) For its part, The Inquirer has
agreed that information concerning norif to this suit should be redacted but
reiteratests position that the documents should otherwise be unsealed and opposes
many of the defendants’ proposed redactionsthe basis that the redactions are
overbroad. (Doc. 302).

After reviewing the parties’ latest sussions, including the redactions that
MHS proposes, we find that MHS has still not shown that there is good cause for the
continued wholesale sealing of these doents. However, weecognize that there

Is a host of information contained in tkedocuments that pertains to medical and

2\We note that The Inquirer’s reply briefe®not contest the continued sealing of
Document 203-1. Rather, counsel for The Inquirer requested a telephone
conference with the undersigned to infaime court of a recent decision out of the
Commonwealth Court that relates to thigation against MHS and purportedly to
Document 203-1. Howeveas we will explain, notlmg in the Commonwealth
Court’s decision negates our prior findiof good cause for the continued sealing
of this document. Accordingly, @oment 203-1 wilfemain sealed.
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personal information of third parties,fammation in which these nonparties have
Important privacy interests. Accordingly, &8l be explained irfurther detail below,
we will order the unsealing of these doants but will sustain some of MHS'’s
proposed redactions which protect the privacy interests of these nonparties.
[I.  Discussion

As we have explained, The Inquirereks to have multiple docket entries in
this case unsealed and argues that théglas a right to access these documents,
particularly given the nature of the alléigas against the defenaks. We agree with
The Inquirer that a number of these dockaties should be unsealed, subject to the
redaction of the names and/or identifyindommation of third-pé#ies in order to
protect those individuals’ privacy interesHowever, our review of the proposed
redactions submitted by MHS reveals thaheoof these redactions are overbroad,
particularly as they relate to the schoohwdical records of the plaintiffs’ daughter,
A.B., as the plaintiffs have expressly cented to the release tiese records. In
addition, the redactions made that putedly relate to thuol-party identifying
information are overbroad. Thus, in acamde with the standards set forth below,
we will order the docket entries unsealed, fudtain some of the redactions MHS

proposes.



A. Standards Governing an Intervenor's Access to Sealed Court
Documents

The Court of Appeals has recentlytiaulated the different standards
governing challenges to the confidentialityd@fcuments. On this score, the Court

stated:

We apply three distinct standansteen considering various challenges
to the confidentiality of documents. Vé@ply the factors articulated in
Pansy v. Borough of Stroudsio23 F.3d 772, 783-92 (3d Cir. 1994),
when we review orders preservittige confidentiality of discovery
materials pursuant to Federal RuleGiil Procedure 26. But we apply
the more rigorous common lawght of access when discovery
materials are filed as court docurnterin addition to recognizing fewer
reasons to justify the sealing oburt records, the public right of
access—unlike a Rule 26 inquiry—begmvith a presumption in favor
of public access. Goldstein v. Fes(In re Cendant Corp.), 260 F.3d
183, 192-93 (3d Cir. 2001). Finallyghe First Amendment right of
public access attaches toter alia, civil trials. Publicker Indus., Inc. v.
Cohen, 733 F.2d 1059, 1061 (3d Cir. 1984).

In re Avandia Marketing, Sales Practieasl Products Liabilityitigation, 924 F.3d

662, 670 (3d Cir. 2019). Thusgthegal standards we apply, and the scrutiny various
records receive, depends on the type of damisthat the third party is seeking.

(1)Discovery Materials and Motions

Discovery materials can be shieldedlhy entry of a protective order pursuant
to Rule 26 of the Federal Rules of Civil Procedure. In order to obtain a protective
order, a party must establish “good cause’the order, whiclequires “a showing
that disclosure will work a elrly defined and serious injury to the party seeking [to

prevent] disclosure. The injury must Beown with specificity.” Publicker Indus.,
5




Inc. v. Cohen, 733 F.2d 1059, 1071 (3d Qi884). “Broad allgations of harm,

unsubstantiated by specific examplesadiculated reasoning” will not establish

good cause. Cipollone v. Liggett Grodpg., 785 F.2d 1108121 (3d Cir. 1986).

In determining whether a party has essled good cause for a protective order,

courts must consider a number of facténsPansy v. Borough of Stroudsburg, 23
F.3d 772 (3d Cir. 1994), the Third Circuit set forth a nonexhaustive list of factors to
be considered:

1) whether disclosure will violate any privacy interests;

2) whether the information is beisgught for a legitimate purpose or
for an improper purpose;

3) whether disclosure of the information will cause a party
embarrassment;

4) whether confidentiality is beingpught over information important
to public health and safety;

5) whether the sharing of information among litigants will promote
fairness and efficiency;

6) whether a party benefitting fromethorder of confidentiality is a
public entity or official; and

7) whether the case involves issues important to the public.

Glenmede Trust Co. v. Thompson, 56 F43®, 483 (3d Cirl995) (citing_Pansy,
23 F.3d at 787-91. The Pansy Court noteat ih considering these factors, the
district court’s analysis “should alwaydleet a balancing of private versus public
interests.” Pansy, 23 F.3d at 789.

This analysis also applies to a sttaa in which a nonparty intervenor seeks
to modify an existing confidentiality ordand inspect documents filed under seal.

Leucadia, 998 F.2d at 166. The party seghkio keep the documents confidential
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must make a showing in accordance i criteria identified by the court in Pansy
that good cause exists for continued protection of the documents. Id.

(2)Common Law Right of Access

Additionally, it is well-settled that there is a longstanding common law public
right of access to judicial proceedingsttbariminal and civil, which includes the
right to “inspect and copy public records and documents, including judicial records
and documents.” Leucadia, 998 F.2d 1&l (internal citabns and quotations

omitted). This right “antedates the Cangion,” Bank of Amerca Nat'l Trust and

Savings Ass'n v. Hotel Rittenhouse Assdes, 800 F.2d 339 (3d Cir. 1986), and

“promotes public confidence in the jethl system by enhancing testimonial
trustworthiness and the quality of justidispensed by the court.” Littlejohn, 851
F.2d at 678. The right of the public fmspect court documents is dependent upon
whether such documents are “judicial netsy” meaning that the record is “a
document that ‘has been filed with the daur. or otherwise somehow incorporated
or integrated into a district court’s jadicatory proceedings.” Avandia, 924 F.3d at

672 (quoting In re Cendant Corp., 260 F.3d%R2) (internal quotations omitted).

Once a document is determined to bgudicial record,” a presumption of

public access applies. In re Cendant Co?2p0 F.3d at 192-93. On this score, the

Third Circuit has held that this presutiwe right of access applies to “pretrial

motions of a nondiscovery nature, whetlpgeliminary or dispositive, and the



material filed in connection therewith.”.ltlowever, it does not apply to discovery
motions and their supporting documentsut¢adia, 998 F.2d at 165. Moreover, the
presumption may be rebutted if the paseeking protection can show “that the
material is the kind of information thabwrts will protect and that disclosure will

work a clearly defined and serious injuoythe party seeking closure.” Avandia, 924

F.3d at 672 (quoting Miller v. Ind. Hos{dl6 F.3d 549, 551 (3d Cir. 1994) (internal

guotations omitted)).

(3)Eirst Amendment

Finally, there is a recognized constitutibnght of access to civil proceedings
under the First Amendment, including daeents involved in those proceedings.

Publicker Indus., 733 F.2d at 1071. Intetenining whether the right of access

applies, courts apply a two-prong teskiag: (1) “whether the place and process
have historically been open to the press” (the “experience” prong), and (2) “whether
public access plays a significant role in thectioning of the particular process in

guestion” (the “logic” prong). N. Jersey M@ Group Inc. v. United States, 836 F.3d

421, 429 (3d Cir. 2016) (quoting PG Pub. €ocAichele, 705 F.3d 91, 103 (3d Cir.

2013) (internal quotatins omitted)). If both prongare met, the First Amendment
right of access presumptively applies, and gresumption will only be rebutted by

a showing of “an overriding interest [@xcluding the public] based on findings that



closure is essential to preserve higher @aland is narrowly tailored to serve that

interest.” Avandia, 924 Bd at 673 (quoting Publickéndus., 733 F.2d at 1073)).

B. The Documents We Provisionally Usealed Shall Be Unsealed Subject
to Minor Redactions Protecting Nonparties to this Litigation.

At the outset, we note that MHS has eltiad a list of documents that we had
provisionally unsealed with respect to which it does not contest the unsealing and
does not propose any redactions. Acougly, these documents and attached
exhibits listed in Exhibit 1 to the defdants’ brief (Doc. 291-1) will be unsealed
without redactions?

Additionally, MHS proposes redactiots Doc. 127, Doc. 161, Ex. 30, and
Doc. 196-2, to which The Inquirer does nbject. Accordingly, we will unseal these
documents but sustain the redactions és¢hdocuments proposed in the defendants’

submission. (Doc. 291-3, at 2-26). We afsmte that the information redacted in

Doc. 161, Ex. 30 also appears in Doc. 1at8] thus, we will sustain the defendants’

:Docs. 135-1—135-8, 161-2—161-7, 161-16—161-18, 161-20—161-29, 161-
31—161-37, 161-46, 161-54—161-60, 1¥6-176-3, 176-5, 176-38, 176-40—
176-41, 176-58, 176-64,76-64—176-65, 176-61,/6-69—176-70, 196-1.

+We note discrepancies between somthefdefendants’ citations to the docket

and the court’s docket entry number. Egzample, where the defendants cite to

Doc. 161, Ex. 14, this entry is reflectedDoc. 161-21. Accordingly, in an effort

to ensure that the correct docket estiaee unsealed, we wplace the burden on

the defendants to confirm that the docket entries we are unsealing, with or without
redactions, are consistent with théress MHS concedes should be unsealed.
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minimal redaction of this information Doc. 173. (Doc. 291-4, at 216-17). We now
turn to the documents and redactions that remain in dispute.

The documents that MHS contendsosld be continuously sealed, or
alternatively redacted, along with thecdments that MHS has simply proposed
redactions to, fall under the category afdicial records” subject to the common
law right of access. (Doc460, 161, 173, 174, and 176).eHe documents relate to
a motion for summary judgment and a motiofile these documents under seal. As
to these records the Third Circuit haddh#hat the presumptive right of access
applies to “pretrial motions of a nondmse@ry nature, whether preliminary or

dispositive, and the material filed in caation therewith.” Ire Cendant Corp., 260

F.3d at 192-93; see also Avandia, 924 RAB6E72; Leucadia, 998 F.2d at 164. Thus,

there is a presumption that these documgmdsild be unsealed unless the defendants
show that public disclosure of these doents “will work a clearly defined and
serious injury to the party seeking closure.” Avandia, 924 F.3d at 672 (internal
citations omitted). “Specifically, th[e] p& [seeking protection] must demonstrate
that the material contains the type ofoimation that courts will protect and that

there is good cause for continued applicatiban existing ordetIn re Gabapentin

Patent Litigation, 312 F.Supp.2d 653, &¥N.J. 2004) (citing Publicker, 733 F.2d

at 1070-71).
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(1)We_ Will Deny MHS’s Request to Keep Exhibits to
Documents 161 and 176 Sealed.

MHS argues that there are exhibittaahed to Documents 161 and 176 that
must remain sealed. (Doc. 291-2). In particular, MHS contends that these exhibits
contain information that was given pursttma Qualified Pragctive Order entered
in this case, and that the release ofitificsrmation would harnmot only A.B., whose
school and medical records are contdime these documents, but the medical
providers that disclosed ithinformation. Additionally, MHS seeks to protect the
identifying information of its personh@nd other nonpartee whose deposition
transcripts are contained in these documents.

(a)Medical Records from Third Party Providers

With respect to the documents thahtain A.B.’s medical records from third
party providers, MHS contends thatettmedical providers who disclosed this
information will be harmed if these reds are unsealed because they have an
obligation under the Health Insu@n Portability and Accountability Act
(“HIPAA”) to keep these records confideaitiindeed, HIPAA'’s general privacy rule
“places strict limitations on the ability okhlth care providers to release a patient’s

medical records . . . without the consenthd patient.” Rodriguez v. City of New

Brunswick, 2017 WL 5598217, at *6 (D.N.JoX 21, 2017). While it is undisputed
that these records constitute protectealthenformation under HIPAA, the statute

further provides that:
11



A covered entity may disclose pected health information in the
course of any judicial or administrative proceeding:

(i) In response to an ordedf a court or administrative
tribunal, provided that the covered entity discloses only
the protected health information expressly authorized by
such order; or

(ii) In response to a subpoertiscovery request, or other
lawful process, that is not accompanied by an order of a
court or administrative tribunal, if:

(A) The covered entity receives satisfactory
assurance ... from the party seeking the
information that reasonable efforts have been
made by such party to ensure that the
individual who is the subject of the protected
health information that has been requested
has been given notice of the request; or

(B) The covered entity receives satisfactory

assurance ... from the party seeking the

information that reasonable efforts have been

made by such party to secure a qualified

protective order that meets the requirements

of paragraph (e)(1)(v) of this section.
45 C.F.R. 8§ 164.512(e)(1). Entgieovered by HIPPA include “(1) a health plan, (2)
a health care clearinghouse, and (3) athezdre provider.” 45 C.F.R. § 160.102.

Here, the third-party providers thatsdiosed A.B.’s treatment records are

undisputedly medical providers within tmeeaning of the statute. Further, these
providers disclosed A.B.’s medical recoidscompliance with this court’s orders,

which issued Qualified Protective Orders to protect this information. (Docs. 84, 106,

108). Thus, the medical providers in tltiase complied wittHIPAA when they
12



provided this information pursuant to theuet's orders, and there would be no cause

of action against these providers for a viaatof the statute. This would be so even

if A.B.’s parents, the plainti$ in this case, had not consented to the release of A.B.’s
medical records. (Doc. 30B: Moreover, MHS provides no legal authority for the
proposition that these providers wosldmehow be liable under HIPAA should the
court order the unsealing of these documents. Accordingly, the argument that these
providers would be harmed by the unsaglof these documents is unavailing and
does not meet the showing required by law to justify continued sealing; namely,
“that disclosure will worka clearly defined and serious injury to the party seeking

closure.” Avandia, 924 F.3d at 672 (qungfiMiller v. Ind. Hosp., 16 F.3d 549, 551

(3d Cir. 1994) (internal quatians omitted))(emphasis added).

Next, MHS argues that A.B.’s intests would be harmed by the release of
her medical records. Howevethe plaintiffs in thiscase, A.B.’s parents, have
expressly consented to the release oftedtical records from these providers. (Doc.
308-1). Indeed, both plaintiffs have sighe “HIPAA Privacy Authorization Form,”
which provides that the plaintiffs, a8.B.’s personal remsentatives, have
authorized the release ofB\'s records, whether in the custody of the school or in
the custody of third-party providers, to thdlest extent allowile. (Id., at 2, 4).

Thus, MHS’s concern that A.B.’s intests would be harmed by the unsealing of

13



these records is unpersuasive given thdi@kpaiver of these privacy interests by
A.B.’s personal representatives.

Finally, MHS asserts that the unseagliof these documents would harm the
interests of third parties, particulaMjHS personnel who weiavolved with A.B.’s
treatment or with decisions about heteatlance at MHS. Heever, as we will
explain, in our view, redacting the mas of these MHS personnel will provide
sufficient protection of their interests watit resorting to the wholesale sealing of
these documents. Accordingly, becausdingthat MHS has not shown good cause
for the continued sealing of these documenttheir entirety, we will order these
documents unsealed subject to specific redas discussed in more detail below.

(b)A.B.’s School Records

MHS next argues that documents camtag A.B.’s medical records that are
in the custody of MHS, as well as her schealords, should be continuously sealed.
With respect to the medical recordslHS relies on the arguments it made
concerning the records disclosed by the third-party medical providers—that
disclosure of these records would vieldIPAA. For its part, The Inquirer argues
that MHS is not a “covered entity” under AR, and thus would not be subject to
the statute’s requirements.

As we have explained, B.’s parents have expressly consented to the release

of these records. (Doc. 308-1). Thus, ewdtHS was considered a “covered entity”

14



under HIPAA, releasing A.B.’s records upoe #xpress consent bér parents, and
pursuant to a court order, would not vieldte statute and subject MHS to liability.
Moreover, to the extent that MHS assdtiat A.B.’s school records are protected
from disclosure under the Family Educatiand Privacy Rights Act (“FERPA”), as

The Inquirer points out, A.B.’s privacyterests under FERPA ligith her parents

until the age of 18. See 34 C.F.R. 88 99.398ccordingly, the plaintiffs’ express
consent to the release of these recordslaveliminate any concerns that MHS has

as it relates to disclosure of school records under FERPA, and thus, we will order
the unsealing of these documents as well.

(c) Expert Reports

Next, MHS asserts that the plaintifigroposed expert reports, which are
attached to the plaintiffs’ oppositionsammary judgment, shalifemain sealed, as
they are based entirely on information sdbjto HIPAA and diclosed pursuant to
the court’s Qualified Protective Orders. Mover, MHS contendbat these expert
reports are not docketed, the opportunitghallenge these rege has not ripened,
and these reports may never be admitted.

At the outset, MHS’s argument foomtinued sealing that relies on the
information provided by the third-party medl providers is unavailing, as we have
already decided that MHS has not shayaod cause for the continued sealing of

this information based uponlPlAA-related concerns. Nainly have these medical

15



providers complied with the protectiorsf HIPAA, but A.B.’s parents have
expressly consented to the release of ithfisrmation. Accordingly, the fact that
these reports are based on this medidalmation, standing alone, does not justify
their continued sealing.

Nor does the fact that the defendants haatdo challenge #se expert reports
justify their continued sealg. MHS contends that thesdiosure of these reports
which have not yet been rebutted lbpuntervailing expertreports will be
“antithetical to the justification for theommon law right of access.” (Doc. 291, at
24). However, the defendants cite to no legdhority for the proposition that expert
reports may only be unsealed after theyehheen rebutted, and our research has
yielded none that stands for the propositiogt these proposed expert reports must
remain sealed. Instead, we are left with guiding principle that a presumption of
public access applies to these reports whiehpart of the judicial record in this

case._In re Cendant Corp., 260 F.3d182-93. Given this presumption, in the

absence of any contrary authority, anglihg found that the information underlying
these reports should be disclosed, wectude that the defendants have not shown
good cause for the continued sealing of ¢hespert reports. Accordingly, we will

order these documents unsealed.
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While we are ordering the unsealingtbése documents, we recognize that
there are third-party privacy interestssédike. Accordingly, we will unseal these
documents subject to the minor retiaes that we will discuss below.

(2)The Documents To Be Unseall Shall Be Redacted To
Protect the Interests of Nonparties.

In the alternative to continued sew)j the defendants @pose a litany of
redactions to over 1,000 pages of thesealed documents, arguing that these
redactions are necessary to protectititerests of A.B., the school, the medical
providers, and nonpartieslowever, after conductg a document-by-document
review of these pages, iiad that many of the redactions that MHS proposes seek
to redact information concerning A.B.’s&ml and medical recosgdwhich we have
explained should be disclosed given therglfs’ express consent. Further, while
MHS proposes redactions that seek to protect the identifying information of third
parties, a review of these proposed redactions reveals that numerous redactions are
overbroad and not narrowhailored to the nonparties’ identifying information.
Accordingly, we will sustain some of thedactions that MHS has proposed but will
unseal the remainder of the dmeents without redactions.

First, the defendants have proposed cédas to a number of documents that
contain information relating to A.B.’s mexdil and school records. They have also
redacted information given by the thiparty medical providers pursuant to the

Qualified Protective Order. Given that A'8parents have expressly consented to
17



the release of A.B.’s records, both rfrothe school and from the third-party
providers, we will order these documentasealed without the redactions the
defendants propose.

Additionally, the defendants proposed ttied information contained in these
documents that relate to th&intiffs’ proposed expereports should be redacted.
Again, because we have determined thatdefendants have not shown good cause
for the continued sealing of these docutseand because the proposed redactions
purport to redact all of the information contained in the expert reports, we find that
these documents should be unsealed without redaétions.

Finally, MHS proposes redactions dhe basis of protecting third-party
identifying information. However, a revieof these redactions reveals that MHS
has redacted more information tharstjthe names and personal identifying
information of certain individuals. Indegdhile MHS has redacted the names of the
nonparties, including MHS psonnel and medical provide the defendants have
redacted much moredh just identifying informationwWe agree with MHS that all
names of nonparties shoulddeelacted, and to the extehat these redactions cover

the names, addresses, and family infdromaof nonparties, we will sustain these

s The defendants have proposed these temecin yellow, green, and blue. (Doc.
291).

s The defendants have proposed redactommeerning the expert reports in purple.
(Doc. 291).
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redactions. However, the remainder tbé information that MHS has redacted,
including the employment history of MH&&rsonnel, job titles, and the like, should
be unredacted.

We reach this conclusion v noting that this is aomewhat closer question
since it may be possible through further istigation to tentatively identify some of
these third parties by reference to emplewpirhistories and job titles. The scope of
the redactions proposed by the MHS défmts, however, is in our judgment so
sweeping, that we cannot justify these additional redactions in light of the

presumption of public access which apphese._In re Cendar@@orp., 260 F.3d at

192-93. A more narrowly taited set of redactions supported by a more robust
showing of need would be oessary here to justify the continued sealing of this
information.

Further, there are certain redactiaghat MHS has proposed that cover the
names, identifying information, and menkedalth treatment of third-parties. MHS
has redacted almost entirely the depositiangcripts of certain individuals in this
case. Third party mental health treatmerformation is cloaked in particularly
compelling privacy interests which in ourew far overcomend public right of

access. Upon our review, we find that thesgactions are entirely appropriate, as

19



these deposition transcripts detail the mehéallth treatment of nonparties in this
case’

In sum, we recognize th#tere are legitimate sigraant third-party privacy
interests at stake within these documentsadist instances we believe that redacting
the names and personal identifying infatron of all nonparties to this case will
achieve the goal of protecting these privacierests. Additionally, there is no
guestion that the mental health treatmehinonparties should remain redacted.
However, we do not think that MHS shouddd entitled to redact other information
related to these third parties, whether ofian abundance of caution or fear of
embarrassment. Rather, in our view, i&ohe the names of nonparties and personal
information, including addresses or familyformation, sufficiently protects the
interests of the MHS personneigedical providers, and otheonparties to this case.
Accordingly, these documents should besealed and redacted in the limited
manner we havdescribed above.

C. Document 203-1 Will Remain Sealed.

As we have explained in our priatemorandum, Document 203-1 contains
findings made by the Pennsylvania Hunfaelations Commission (“PHRC”) in a

separate action filed witthe PHRC against MHS and includes medical information

"These redactions are proposed in oraagd,the transcripts are docketed at Doc.
176-4, pages 1-158.
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of a non-party child. (Doc. 203-1). The plaifgifiled this document as an additional
exhibit to their opposition to the defemds’ motion for summary judgment. After
letters to the court from both plaintiffand defendants’ amsel concerning the
public filing of the document, Chief Jud@®nner ordered thatéldocument be filed
under seal. (Doc. 207).

Our prior memorandum recognized thiais document, if considered to be
part of the plaintiffs’ opposition to the motion for summary judgment, would
constitute a “judicial record” subject toehpresumptive right of access. However,
we found good cause to override that prgstiom and justify the continued sealing
of this document. Now, The Inquirer hpsovided us with a decision out of the
Commonwealth Court, which unsealed anfer of documents but did not unseal
the reproduced record filed with the i@monwealth Court, which included records
that were sealed by the PHRC. (Doc. 33&120). In its notice to the court, The
Inquirer contends that it “is informed abdlieves . . . that Complainant intends to
file a valid waiver with te PHRC, at which time theHRC will unseal the agency
record, in whole or in part,” and that The Inquirer will then be able to request that
the Commonwealth Court unseal thescords. (Doc. 339, at 3).

Again, we note that The Inquirergpposition to the defendants’ proposed
redactions and argument for continued sealing does not challenge our prior ruling

that Document 203-1 shall remain sshl Moreover, the Commonwealth Court’s
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decision does not override our prior findiafhgood cause for continued sealing of
this document. We also understand thatdlstate proceedings snaventually alter
the balance of these public and privamerests, and proge a pathway for
disclosure of this documertiowever, at present,\@n the Commonwealth Court’s
decision continuing the sealing of this do@mhas well as part dfie agency record,
we do not find it persuasive that The Inguibelieves the Compfeant in the case
may file a valid waiver at some time in theure. At this time, there is nothing that
nullifies our prior finding of good cause tontinue the sealing of this record, and
thus, Document 203-1 will presently remain sealed.

An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JULIE ELLEN WARTLUFT, et al., ; Civil No. 1:16-CV-2145
Plaintiffs,
(JudgeJones)
V.

(Magistrate Judge Carlson)
THE MILTON HERSHEY SCHOOL
AND SCHOOL TRUST, etal.,

Defendants.

ORDER

Accordingly, for the reasons set forth in the accompanying Memorandum
Opinion, IT IS ORDERED THAT:

1. All of the documents that The Inquineequests to unseal will be unsealed;

2. Documents 135-1—135-8, 161-261-7, 161-16—161-18, 161-20—
161-29, 161-31—161-37, 161-46, 164—161-60, 176-1—176-3, 176-5,
176-38, 176-40—176-41, 176-58, 188; 176-64—176-65, 176-67, 176-
69—176-70, 196-1 will be unseal with no redactions;

3. The exhibits attached to Docunie 161 and 176 that MHS contends
should remain sealed—Documeni§1-1, 161-8, 161-11—161-15, 161-
19, 161-47—161-50, 161-61—161-6P76-4, 176-7—176-37, 176-42—

176-44, 176-49—176-55, 176-60—18@&, and 176-66—shall be
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unsealed subject to the minimal retlans we have outlined in the
accompanying memorandum to proté interests of third partigs

. Documents 127, 161, Ex. 30, and 19&2well as the minimal redactions
to Document 173 that relate toede documents, shall be unsealed and
redacted in accordance with the defartdaproposed redactions of these
documents; and

. Document 203-1 sllaemain sealed.

. We recognize the significance and gravity of these judgments for

all parties. Therefore, ITS FURTHER ORDERED as follows:
Implementation of this order wile STAYED for 10 days in order

to allow the litigants the opportunity review the court’s order

and seeks further judicial reviest this order, if they deem it

appropriate. Furthermorwith respect to reatted records, if the

parties do not seek further reviewtbis decision, they shall tender
copies of stipulated, redacted ret®to the clerk for release on the

public docket within 30 days d¢lhe date of this order.

¢ Again, we note that some of these éxtsi as identified by the defendants do not
align with the docket entries in this ca¥¢e direct the defendants to identify the
correct docket entries as they are docketl the court so a® ensure that the
correct entries are unsealed and redacted.
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So ordered this'6day of March 2020.

/sl Martin C. Carlson
Martin C. Carlson
UnitedStatedMagistrateJudge
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