in Re: Alston Doc. 12

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ALSON ALSTON,
Appellant, :. No.1:17-cv-185
V. HonJohnE. Jonedl|
UNITED STATES TRUSTEE,
Appellee.

MEMORANDUM

August 9, 2017

Appellant Alson Alston appeals a Decesnl27, 2016 order of dismissal (the
“Dismissal Order”) issued by the nowtired Honorable Mary D. France of the
United States Bankruptcy Court for the Middle District of Pennsylvaagwell
as her subsequent January 18, 2017 atdrying reconsideration of her dismissal
(“Reinstatement Order®Alston filed a timely Notice oAppeal to this Court on
January 31, 2017. (Doc. 1). The Appkas been fully briefed by the parties
(Docs. 8, 11) and is thus ripe for oufjuadication. For the reasons that follow, we

shall affirm both orders of the Bankruptcy Court.

! The underlying bankruptcy matter is locasd>ocket Number 1:14-BK-03454MDF.

2 Alston states in his brief thae “also appeals” from numeroather orders of the Court. (Doc.

8, p. 1). We will only consider appeals of the Dismissal Order and Reconsideration Order, as
those are the orders noticechis Notice of Appeal. (Doc. 1).
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. BACKGROUND®

On July 28, 2014, Alston filed@o se petition under Chapter 11 of the
Bankruptcy Code with the United States Bankruptcy Court for the Middle District
of Pennsylvania. (A70-72)Although Alston proceedegto se, we note that he is
not unlearned in the law; he gradualaa school in May 2015. (Doc. 8, 1 30n
April 6, 2015, Alston filed an initiaDisclosure Statement and Plan. (DE78).
During the following sixteen months, gtbn filed a series of Disclosure
Statements and Plans labeled thetFAreended (DE112-11), Second Amended
(DE144), Third Amended (DE187-88), Cected Third (DE200), Fourth (DE255)
Fourth with City of Philadelphia Amendments Only (DE277), Fifth (DE283),
Corrected Fifth (DE293), Sixth (DE349n& Corrected Sixth. (DE356). Creditors
continued to object to the Disclosure $taents filed by Alston. Each Disclosure
Statement that was not withdrawn or superseded by Alston was disapproved of by
the court. (DE166, 243, 345).

On October 18, 2016, the court held a hearing on Alston’s Sixth Amended

Disclosure Statement and stated that Alston was “pretty much in the same spot that

3 As characteristic of most bankruptcy proceedirtigis case contains a complicated and detailed
history. Because we write for the benefitloé Bankruptcy Court and the parties who are

familiar with the case, we present only an abbreviated recitation of the important facts.

* Appelle, Andrew R. Vara, Acting United StafBmistee, attached a thorough Appendix of the
Bankruptcy record to his bri@f five volumes. (Doc. 11, Exhibits 1-5). We shall use this
appendix for citations to the record and reééespecific pages as they are labeled in the
Appendix with “A” followed by the number of the page. We will refer to docket entries from the
original bankruptcy prageding as “DE” followed by the docket entry number.
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[he was] a year and a halfo in terms of the ability to fund a plan going forward.”
(A338). Following the hearing, the coussued an order setting an evidentiary
hearing for November 29, 2016 and dineg Alston to file a Seventh Amended
Disclosure Statement and Plan on or befdogember 22, 2016, if he wished to do
so. (A343). The court also issued an “ordeecting debtor to appear and show
cause why case should not be dismisdedthe November 29, 2016 hearing.
(A345).

At the November 29, 2016 hearing, twurt noted that Alston had faxed a
Seventh Amended Disclosure Statemenrt Rlan to the court on November 23,
rendering it late pursuant to the court’s prior order. (A353). The court noted,
however, that the Seventh Amended Disale Statement and Plan had “some of
the basic problems that we’'ve had ie frior plans,” was “very difficult to
understand” and “contradictory” at someints. (A354). The court further noted
that it “still ha[s] never seen any hardmioers.” (A355). The court stated that “it's
still so lacking in the basic information thaiu need in a disclosure statement, and
that you need in a plan. It's very compléxit it's very unclear at the same time.”
(A357).

Alston testified at the evidentiargaring that he had not made any post-
petition mortgage payments on all but twdhed properties, that his properties are

all underwater or close to it, and thest had not paid post-petition property taxes



on all of his properties. (A424, 499). Thadantiary hearing lasted approximately
3.5 hours. (Doc. 8, 1 29).

On December 27, 2016, the court eatkan order dismissing Alston’s
bankruptcy case, along with a suppagtopinion, pursuant to 11 U.S.C. §
111(3)(b). (DE451, 452). On Janudry, 2017, Alston filed a motion for
reinstatement. (DE459). On January 2817, the court entered an order denying
Alston’s motion for reinstatement, alongtva supporting opinion. (DE466, 467).

Il JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction to hear thipgeal pursuant to 28 U.S.C. § 158(a)(1),
which grants district courts jurisdiot to hear appeals from final judgments,
orders, and decrees of bankruptcy jugigehe bankruptcy court's December 27,
2016 order dismissing Alston’s bankruptcy case and January 18, 2017 order
denying Alston’s motion for reconsideratianere both final, appealable orders.
SeeInre Flanagan, 999 F.2d 753, 756 (3d Cir. 1993% Hrobuchak v. Navistar
Fin. Corp., 2016 WL 368433 at *3 (M.D. Pa. Ja2, 2016) (Caputo, J.).

The district court “review[s] the bankptcy court's legadeterminations de
novo, its factual findings for clear errandhits exercise of discretion for abuse
thereof.”Inre Am. Pad & Paper Co., 478 F.3d 546, 551 (3d Cir. 2008 also
Fed. R. Bank. P. 8013 (dirng that “[f]indings of fact.. shall not be set aside

unless clearly erroneous, atdde regard shall be givéa the opportunity of the



bankruptcy court to judge the credibilibf witnesses.”). Under the clearly
erroneous standard of rewig“[i]t is the responsibilityof an appellate court to
accept the ultimate factual deterntioa of the fact-finder unless that
determination either (1) is completalgvoid of minimum evidentiary support
displaying some hue of credibility, () bears no rational relationship to the
supportive evidentiary dataDiFederico v. Rolm Co., 201 F.3d 200, 208 (3d Cir.
2000) (citations omitted).

Dismissal pursuant to 11 U.S.C. § 111(b) is reviewed for an abuse of
discretion.See In re Am. Capital Equip., LLC, 688 F.3d 145, 161 (3d Cir. 2012).

An abuse of discretion exists when judicaction “rests upor clearly erroneous
finding of fact, an errant conclusion ofhlar an improper application of law to
fact.”” NLRB v. Frazier, 966 F.2d 812, 815 (3d Cir.199@uotinglnter national
Union, UAW v. Mack Trucks, Inc., 820 F.2d 91, 95 (3d Cir.1987)). A court should
not disturb an exercise of discretion “urdekere is a definite and firm conviction
that the court below committed a clearor of judgment in the conclusion it
reached upon a weighing of the relevant factdfstiero, U.SA., Inc. v. Ozak

Trading, Inc., 952 F.2d 44, 48 (3d Cir.1991).

. DISCUSSION



As our review is deferential, weill first summarize the lower court’s
opinion dismissing Alston’s bankruptcy appeaal opinion denying reinstatement.
We will then address Alstonspecific arguments on appeal.

A. Order and Opinion of Dismissal

Following the court’ssua sponte orders for Alston to show cause why the
case should not be transferred or dismisaad hearing on these orders, the court
dismissed Alston’s bankruptcy case parstuto 11 U.S.C. § 1112(b). (A531). The
court devoted substantial taro recite the procedural history and background of
the case, noting the “fatal flaws” of #bn’s numerous disclosure statements —
“[t]hey provided inadequate support for théues attributed to the various parcels
of real estate owned by Debtor” and ‘ytfailed to include @omplete budget of
income and expenses.” (A52@he court noted that qtuly 12, it “conducted an
extensive colloquy with Debtor emphasizihgt after several failed attempts, it
was imperative that Debtor submit a distlee statement that clearly and fully
described his current finaiat situation and his plafor reorganization.” (A527).
The court concluded that,Wjhile each amended disclore statement and plan
submitted by Debtor has become more clexpafter two years the disclosure
statement continues to lack adequatermftion to demonstrate that the plan is
sufficiently funded and that creditors wi#ceive more in a Chapter 11 case than

they would in a Chapr 7 case.” (A529).



Under § 1112(b), a bankruptcy court mashvert or dismiss a Chapter 11
case if cause exists. 11 U.S.C. § 1112(b)[4g lower court found five separate
reasons to dismiss the case for cause.

First, the court noted in footnote 2 that Alston failed to submit a certificate
of credit counseling that certified hece2ved credit counseling before his petition
was filed. (A523). Thus, pursuant to Seatil09(h) of the Bankruptcy Code that
provides an individual cannot be a dwhiinless credit counseling is obtained
before the petition is filed, the coudrcluded it must dismiss Alston’s petition.
(1d.).

Second, the court found cause for dismissal under § 1112(b)(4)(A). (A532).
Pursuant to 8 1112(b)(4)(A), dismissal igpported where there is “a substantial or
continuing loss to or diminution of thestate and the absence of a reasonable
likelihood of rehabilitation.” 11 U.S.& 1112(b)(4)(A). In support of its
conclusion that cause for dismissal wast pursuant to this section, the court
pointed to the Monthly Operating Repoft81ORs”), which stated that Alston had
not made any post-petition mgage payments for all btwo properties or paid
any real estate tage(A532-533). The court alsoteal that during the same period
that he failed to pay administrative erges, he paid out more than $27,000 in
“gifts” and the MORs for April 2016 tlough September 2016 showed negative

cash flow. (A533-534). Finally, the courtagtd that Alston’s plan to make the



proposed payments suffer from mathéos errors that do not account for
additional expenses. (AR534). In light of this, the court found that the estate has
suffered continuing loss throughout theipd of the case and there was not a
reasonable likelihood athabilitation. (A535).

Third, the court found cause fdismissal under 8 1112)((4)(F). (A535).
Pursuant to 8 1112(b)(4)(F), cause for dismissal exists where there is an
“unexcused failure to satisfy timely afiling or reporting requirement established
by this title or by any rule applicable a case under this chapter.” 11 U.S.C. §
1112(b)(4)(F). The court noted that MORssnhbe filed with the court and with
the U.S. Trustee twenty days after gral of the month being reported. (A535).
Although Alston filed his first few reporia a timely manner and included all of
the necessary requirements, the coarnctuded that “[tjhroughout most of the
case, however, his MORs have béésd late, incomplete or both.ld.).

Therefore, the court found cause for dismissal.

Fourth, the court found cause fosntissal under 8 1112(d)(I). (A536).
Pursuant to 8§ 1112(b)(4)(1), cause for dissail exists upon a “failure timely to pay
taxes owed after the datetbk order for relief or to file tax returns due after the
date of the order for relief.” 11 U.S.C1812(b)(4)(l). The court found that this

provision includes a debtor’s failure pay post-petition taxeand Alston’s MORSs



specifically stated that no real esttres were paid. (A53637). Thus, the court
found that Alston’s failure to payxes warranted dismissal. (A537).

Fifth, the court concluded that dissal was warranted because Alston has
insufficient income to finance a propalselan as required under § 1129(a)(11) and
has been unable to submit a disclosiadement with adeqteinformation as
required by 8§ 1125. (A537-539). The cbpointed to Alston’s insistence on
retaining all of his properties and non-materialized expectation of future
employment as a lawyer as examplesupport of this conclusion. (A537-538).
The court further noted that AlstanDisclosure Statements relied on a
presumption of future increased earnings without corresponding evidence in
support of that presumption. (A538). The court determined that Alston “has
refused to make the necessary conoessihat would make confirmation of a
realistic plan possible” and “stubbornly ists that he has the resources to fund the
plan he has proposed, but offers little hard data to justify his optimism.” (A539).

Finally, the court addressed § 11122)% mandate that a court may not
dismiss a case where “unusual circumetai exist such that dismissing or
converting a case would not lrethe best interests of the creditors and the estate,
or where a plan will be confirmed withaareasonable time or grounds for cause
will be cured within a reasonable periodtioie. 11 U.S.C. 8§ 1112(b)(2). The court

held that “Debtor has not offered any unalscircumstance to justify a decision not



to dismiss this case. It has beendieadfast position that he has submitted
adequate information, that his propogdah should be confirmed and is feasible,
and that the delay in this case is atitable to the actions of the Objecting
Creditors.” (A539). Accordingly, & court dismissed Alston’s case.

B. Order and Opinion Denying Reinstatement

Following the dismissal, Alston filedraotion for reinstatement of his case.
(DE459). In its order and opinion denyirgnstatement, the court explicitly
removed Alston’s failure to obtain credibunseling as a cause for dismissal,
noting Alston’s opposition and the facatmumerous other grounds for dismissal
were present. (A557-558). The court rejected Alston’s arguments that it had
violated his due process rights, misappretesl the facts, and violated procedure,
and denied reinstatement. (DE466, 467).

C. Alston’s Appeal

Alston presents a myriad of argumemsupport of his appeal. We will
address each in turn.

First, the large majority of Alston’s guments pertain to his allegation that
“[tlhe Court made aeries of errors and misstatements over the course of its
Opinion that undermines its ruling and justi a reversal on appeal.” (Doc. 8, p.
26). As Alston is well aware, factual detenations by the court are reviewed for

clear errorinre Am. Pad & Paper Co., 478 F.3d 546, 551 (3d Cir. 200%ge also
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Fed. R. Bank. P. 8013 (dirg that “[f]indings of fact.. shall not be set aside
unless clearly erroneous, adde regard shall be givéa the opportunity of the
bankruptcy court to judge the credibility of witnesses.”). This is an extremely
deferential standard that only allows apeltate court to diggard factual findings
where they have no evidentiary supp®it-ederico v. Rolm Co., 201 F.3d 200,
208 (3d Cir. 2000). Upon a review of tBankruptcy Court’s factual findings and
the evidentiary record, we cannot find thay of the factual determinations were
clearly erroneous. Therefore, we rejatston’s arguments for reversal that are
based on the alleged “sstatements” of fact.

Second, Alston takes issue with thetfthat the countaised concerns
regarding dismissaia sponte, as opposed to the parties filing a motion to dismiss.
(Doc. 8, pp. 28-29). This argument lacksrimé&ection 105(a) specifically states
that “[n]o provision of this title providindopr the raising of an issue by a party in
interest shall be construsal preclude the court frompua sponte, taking any action
or making any determinatiarecessary or appropridateenforce or implement
court orders or rules, or to preventasuse of process.” 11.S.C. 105(a). As the
lower court pointed out in its opinion, a Bankruptcy Court has the authority to
dismiss a bankruptcy petition for causeder § 1112(b) oits own motionSee In

re Dr. R.C. Samanta Roy Inst. of Sci. Tech. Inc., 465 F. App'x 93 (3d Cir. 2011).
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Third, Alston submits argument that the court abused its discretion in
granting relief from a stay order to a gaoin June 9, 2016. (@. 8, pp. 36-38).

This argument has nothing to do witlettwo orders included in his Notice of
Appeal — the Dismissal Order and the R&tement Order. (Doc. 1). As such, we
will not consider this argument.

Fourth, Alston argues that the court abused its discretion when it found that
he was noncompliant with $irequirement to completeedit counseling prior to
filing his petition. (Doc. 8, pp38-40). In its order dengg reinstatement, the court
exercised caution and specifically remadvadston’s failure to complete credit
counseling as a basis for its dismisgab57-558). We therefore will not consider
this argument.

Fifth, Alston argues that the court cduiot base dismissal on his failure to
submit timely MORs because he had “wmalscircumstances” #t justified their
tardiness. (Doc. 8, pp. 40-43). Importanthis section is Alston’s admission that
some of the MORs were late. (Docp841). Alston argues that his unusual
circumstances included the large amount of time needed for him to devote to this
pro se petition and his obligation to care foshailing mother. (Doc. 8, pp. 40-43).
However, both of these circumstances wearewn to the lower court at the time of

its opinion, and we cannot firtat it was an abuse ofsdiretion to determine that
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they did not constitute unusual circumstances to justify Alston’s failure to submit
timely MORs.

Sixth, Alston argues that the bankruptourt abused its discretion in failure
to afford him notice. (Doc. 8, p. 43)e&ion 1112(b)(1) providethat a case may
only be dismissed or converted after net@nd a hearing. 11 U.S.C. § 1112(b)(1).
Alston argues that he “was provided no ocetivhatsoever of ghsubject matter to
be raised at the Rule to Show Catlgaring and was ambushed with the issues
and questions raised there, and was sugpaséhe issues raised in the Opinion as
being brought to his atteot essentially for the first time.” (Doc. 8, p. 43). This
lack of notice caused him tme “unable and unpreparet’ meet his burden at the
show cause hearindd(, at p. 44). This argumentagain without merit. The court
issued orders specifically informing Alstohhis need to showause why the case
should not be dismissed. (A343, A34Hg was clearly aware of this burden
because he testified and presdrggidence at the hearing.

Alston sprinkled several other argumetiitoughout his brief on appeal, but
none are meritorious in challenging thevér court’s five enumerated causes for
dismissal. Section 1112(b)(4) provides cause for sinissal where there is a
substantial or continuing loss to or dimiian of the estate assets and an absence
of a reasonable likelihood of rehabititan. 11 U.S.C. 8 1112j64)(A). The court

made numerous factual findings demonstrating that § 1112(b)(4)(A) is applicable,
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and Alston is unable to show that theme clearly erroneous such that their
application to this section would be abuse of discretion. Similarly, Alston has
admitted his failure to file timely MORand failure to filepost-petition taxes,
which clearly supports the courfieding of cause for dismissal under 8
1112(b)(4)(F) and (I). Finally, while Alstomay argue to the contrary, the court
found that Alston has insufficient inconte pay for any proposed plan and his
plans lack enough information to be appmbvEhis conclusion is again based on
factual findings that Alston cannot demoastrto be clearly erroneous such that
there has been an abuse of discretion.

It appears that the bankruptcy coaffiorded Alston considerable patience
and understanding in hisrlgthy Chapter 11 petitiohHe was permitted to file
more than ten Disclosure Statememtd madequate and untimely MORs for a two
year period before the court dismissesl etition — after giving Alston notice and
a hearing to present his case and attemghdoov cause why the case should not be
dismissed. Alston did not take heedlo# many warnings that his Disclosure
Statements were inadequate and was unable to sustain his petition under Chapter
11. Accordingly, we will affirm the bamlkptcy court’'s dismissal and denial of

reinstatement.

> The now retired presiding bankruptcy judge, MBryFrance, is well known to this Court as a
most considerate and fair jurist. We havergwonfidence, and im@éd the record amply
demonstrates, that she afforded evegsonable courtesnd more to Alston.
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IV. CONCLUSION
For the reasons set forth in this Menawadum, we shall awy the appeal and

affirm the Opinions of the BankruptcyoGrt. An appropriate Order shall issue.
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