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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JEREMY V. PINSON,

Plaintiff
No. 1:17-CV-00584
VS.
(Judge Rambo)
UNITED STATES, et al.,
Defendants
MEMORANDUM

Plaintiff, Jeremy Pinson, an inmatarrently confined at the Federal
Medical Center, Rochester, Minnesot&NfC-Rochester”), filed this current

action pursuant to the Federal Tort GiaiAct and Bivens v. Six Unknown Named

Agents of Fed. Bureau of Narcotig€)3 U.S. 388 (1971) on April 3, 2017. (Doc.

No. 1.) Plaintiff subsequently filed @amended complaint on May 1, 2017. (Doc.
No. 11.) Plaintiff asserts that she is derta female transgeler inmate and that
Defendants, inter alia, wrongly denied Inequest for sex reassignment surgery
and were negligent when they lefteezor blade with her knowing that her gender
dysphoria led her to cuhd self-mutilate herself.

Presently before this Court is f2adants’ motion for summary judgment
(Doc. No. 20), filed on July 18, 2017. desponse to Defendants’ motion, Plaintiff
filed a Fed.R.Civ.P 56(d) motion and dectama, requesting a stay of the due date

for Plaintiff's brief in opposition tdefendants’ motion for summary judgment
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until additional discovery isbtained. (Doc. No. 33.) Plaintiff has also filed a
motion to appoint counsel (Doc. No. 36) and motion for a preliminary injunction.
(Doc. No. 38.) For the following reasonse tGourt will grant in part and deny in
part Plaintiff's request for a stay of the due date for Plaintiff's opposition brief, and
deny Plaintiff's motion to appoint counssaid motion for a preliminary injunction,
l. Standard of Review
Federal Rule of Civil Procedure 56f&)yuires the court to render summary
judgment “if the movant shows that theren@ genuine dispute as to any material
fact and the movant is entitled to judgrhas a matter of law.” Fed.R.Civ.P.
56(a). “[T]his standard provides thattimere existence sbme alleged factual
dispute between the parties will not defaatotherwise propky supported motion

for summary judgment; the requirement is that there be no genuine issue of

material fact.” _Anderson v. Libert_obby, Inc., 477 U.S. 242, 247-48 (1986).
A disputed fact is “material” if prdoof its existence or nonexistence would
affect the outcome of the case undaplacable substantive law. Anderson, 477

U.S. at 248; Gray v. York Newspapehsc., 957 F.2d 1070, 1078 (3d Cir. 1992).

An issue of material fact igenuine” if the evidence isuch that a reasonable jury
could return a verdict for the nonmovipgrty. Anderson, 477 U.S. at 257;

Brenner v. Local 514, UniteBrotherhood of Carpenteasnd Joiners of America,

927 F.2d 1283, 1287-88 (3d Cir. 1991).



In determining whether an issue ofterdal fact exists, the court must
consider the evidence in the light méstorable to the nonmoving party. White v.

Westinghouse Elec. Co., 862 F.2d 56, 59C&d 1988). In doing so, the Court

must accept the nonmovant's allegations@s and resolve any conflicts in his
favor. Id. (citations omitted). Howenea party opposing a summary judgment
motion must comply with Local Rulg6.1, which specifically directs the
oppositional party to submit a “statementlod material facts, responding to the
numbered paragraphs set forth in stetement required [to be filed by the
movant], as to which it is contended thagrénexists a genuine issue to be tried”; if
the nonmovant fails to do so, “[a]ll materfaktts set forth in the statement required
to be served by the moving party will deemed to be admitted.” L.R. 56.1. A
party cannot evade these litigation respaiisés in this regard simply by citing

the fact that he is a pro Begant. These rules apply with equal force to all parties.

See Sanders v. Beard, No. 09-CV-1384, 2010 U.S. Dist. LEXIS, *15 (M.D. Pa.

July 20, 2010) (pro se pas “are not excused from wplying with court orders
and the local rules of court”)

If a party believes that a summanglgment motion is premature and
more discovery is necessary, Rule 5&{thws a nonmovant to file an affidavit

“setting forth why the time is needed.”$®are v. Bell Tel. Co. of Pa., 24 F.3d 508,

510-11 (3d Cir. 1994). “The purpose of the affidavit is to ensure that the



nonmoving party is invoking the protectioh[Rule 56(d)] in good faith and to

opposition.” _Radich vGoode, 886 F.2d 1391, 1393d( Cir. 1989) (citation

omitted). If the nonmovarghows by affidavit that he cannot present facts
essential to justify his opposition to summary judgm#r,court may, inter
alia, defer considering the summary judgrerotion or allow the nonmovant time
to obtain affidavits or takdiscovery. Fed.R.Civ.P. 56(d).
Fed.R.Civ.P. 56(d) provides:
If a nonmovant shows by affidavit or declaration that,
for specified reasons, it cannot present facts essential
to justify its opposition, the court may:

(1)defer considering the motion or deny it;

(2)allow time to obtain affidavits or declarations
or to take discovery; or

(3)issue any other appropriate order.

In the declaration, a partpust specify: (1) what particular information is sought;
(2) how, if uncovered, it would precludemmary judgment; and (3) why it has

not previously been obtained. Pa. Dayg’'Pub. Welfare v. Sebelius, 674 F.3d 139,

157 (3d Cir. 2012) (citing Dowling v. Cityf Phila., 855 F.2d 138,39-40 (3d Cir.

1988)). If a party opposing summary judgment files an affidavit that specifically
addresses these requirements, the United States Court of Appeals for the Third

Circuit has held that “a continuasmof a motion for summary judgment for
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purposes of discovery should be granted almag a matter ofotirse,” especially
when particular information is in thelegossession of the moving party. Malouf

v. Turner, 814 F. Supp. 2d 454, 459-60N.J 2011) (quoting Sames v. Gable, 732

F.2d 49, 51 (3d Cir. 1984)).

[I. Discussion

A. Rule 56(d)

In support of Plaintiff's motion foan extension of time to respond to
Defendants’ motion for summary judemt and declaration pursuant to
Fed.R.Civ.P. 56(d), Plaintiff argues tl{&) Defendants have not yet responded to
outstanding discovery requests; (2) Pliéfimeeds to obtain an affidavit from a
former cellmate at USP Allenwood thatjugres approval of prison officials; (3)
Plaintiff needs to obtain an affidavit froan expert witness; and (4) given the
voluminous documents produced by Defants as well as Plaintiff's limited
access to the law library and typewritélaintiff needs moréme to prepare an
oppositional brief. (Doc. No. 34 at 1-2Defendants do not object to Plaintiff's
request for a reasonable extension of time2spond to their motion for summary
judgment, rather, Defendants oppose Rifdis Rule 56(d) request that their
motion be stayed pending dis@ry. (Doc. No. 35 at 5.)

As to Plaintiff’s first contention that Defendants have yeitresponded to

Plaintiff's July 24, 2017, discovery requests, the Court notes that Plaintiff’s



supporting declaration containing tlagerment was signed on August 26, 2017.
(Doc. No. 34 at 5.) Defendss, in their oppositiondirief dated September 19,
2017 (Doc. No. 35), provide that they haiwmely responded to all of Plaintiff's
discovery requests ddeptember 1, 2017. (Doc. Ngb at 3.) Plaintiff has not
filed a reply-brief to refute Defendants’ewent. Therefore, the Court finds this
issue moot. Alternatively, the Court fintteat Plaintiff has not sufficiently stated:
(1) what particular information from éhdiscovery requests are sought; and (2)
how, if uncovered, it would precluderamary judgment. SeSebelius, 674 F.3d
at 157. Plaintiff has not made clear to the Court what she hopes to uncover from
her broad discovery requasthow it could preclude summary judgment. See
Malour, 814 F. Supp. 2d at 459-60 (vagugeneral statements of what a party
hopes to gain through a delay of disagvender Rule 56(d) are insufficient).
Therefore, this request is an insuffididérasis for a stay of the due date for
Plaintiff's opposition to Defendants’ rtion. Accordingly, the only issues
pertaining to Plaintiff’'s current Rule6(d) declaration before the Court are
Plaintiff's need for obtaining an affavit from a formecellmate at USP
Allenwood that requires approval of misofficials and an affidavit from a
psychologist concerning the care Plaintd€eived from Defendastvith regard to

Plaintiff's gender dysphoria.



1. Former USP Allenwood Cellmate Affidavit

Plaintiff provides that on August 26, 2017, she submitted a request to staff
for permission to correspond with a formellroate to obtain a witness affidavit as
to what this cellmate witnessed “relevanthie claims [Plainff] presented to the
Court in the present lawsuit,” and thhis former cellmate has “personal
knowledge that the facts asserted by defatsdare not true.” (Doc. No. 34 at 2,

5.) In another declaration attachedlaintiff's motion to appoint counsel (Doc.
No. 37 at 4), Plaintiff provides that shas “requested to communicate” with her
former cellmate “to obtain his affidawibncerning his eyewitness account of the
underlying events which form the basigBfaintiff's] claims” and that this
“affidavit is necessary to prove the claiwfsdeclarant Frei to bfalse.” (Doc. No.
37 at4))

The Court finds that Plaintiff has artietiéd what particular information is
sought; (2) how, if uncovede would preclude summagydgment; and (3) why it
has not previously been obtained. See Sebelius, 674 F.3d at 157. Specifically, it is
clear that Plaintiff is seeking an affdafrom her former cellmate that Plaintiff
alleges will contradict Dfendants’ claims submitted by Officer Frei in opposition
to Plaintiff's FTCA nedjgence claim regarding th@zor blade. Moreover,

Plaintiff provides that the affidavit hggt to be obtained because the BOP must



approve the correspondence between Ptaarid her former céhate. (Doc. No.
34 ath.)

Moreover, given the procedural pose of this case, specifically,
Defendants’ filing their motion for summajudgment on July 18, 2017, roughly a
month and a half after waiving sereion May 26, 2017 (Doc. Nos. 13), and
supplying Plaintiff with responses tortfest discovery request on September 1,
2017 (Doc. No. 35 at 3), the Court is cemed that Plaintiff may have needed

additional time in which to secure hdfidavits. Cf. Mid-Am Pipeline Co., Civ.

No. 88-4205, 1989 WL 35984, at *1 (D. Kgar. 17, 1989) (gnating Rule 56(d)
motion based on the limited time for discovery).

Accordingly, the Court will grant Rintiff's motion pursuant to Rule 56(d)
and allow Plaintiff thirty days in whitto obtain the affidavit from her former
cellmate, Timothy BeckwithTo the extent that &dBOP has not yet approved
Plaintiff's request to communicate withmothy Beckwith or has not enabled the
TRULINC System in order for Plaintiff to obtai the affidavit, Defendants should
take the appropriate actions so tR&intiff can obtain this affidavit as
expeditiously as possible, and certaimighin the thirty day time period as

prescribed above.

! The Trust Fund Limited Inmate Computers&m (“TRULINCS”) is a program employed by
the BOP to provide inmates with limited comguaccess, including ¢hability to send and
receive electronic messages. [§btt/www.bop.gov/policygrogstat/4500 011.pdf).
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2. Psychologist Richard Samuels Affidavit

Plaintiff also seeks stay of the due date for Plaintiff's opposition to
Defendants’ motion for summary judgment based on the fact that Plaintiff is
waiting for a response from an expert \e#8, psychologist Richard Samuels.
(Doc. No. 34 at 5.) Specifically, in herdaration, Plaintiff provides that she has
contacted Dr. Samuels regarding “supplyamgexpert witness affidavit concerning
the care [Plaintifffeceived from the defendantsile at USP Allenwood for
[Plaintiff’'s] gender dysphoria.” _(1d.)

Again, the Court finds that Plaintiffdeclaration is adequate for the purpose
of Rule 56(d). Plaintiff provides that she is waiting for an “expert witness affidavit
concerning the care [Plaintiff] recetve.. while at USP Allenwood for [her]
gender dysphoria.” (Doc. N84 at 5.) This affidavit would appear to address
Plaintiff's Eighth Amendment claim of dkerate indifference towards Plaintiff's
medical needs and is more than a niiene allegation ovague assertion.
Accordingly, the Court will grant Platiff’'s motion pursuant to Rule 56(d) and
allow Plaintiff thirty days in which to obktn the affidavit from her expert witness.

B. Motion for Extension of Time

Plaintiff also requests a minimum obity (60) day extension of time in

which to respond to Defendants’ motiom fummary judgment. (Doc. No. 34 at

2.) Defendants do not oppose this request. (Doc. No. 35 at5.) Accordingly, the



Court will grant Plaintiff a sixty (60) daextension of time, starting from the
expiration of the thirty days in whicshe has to obtain her aforementioned
affidavits, in which to file a brief impposition to Defendantshotion for summary
judgment, together with a counterstatetn&material facts pursuant to Local
Rule 56.1°
C. Motion to Appoint Counsel

Plaintiff has also filed a second motion to appoint counsel. (Doc. No. 36,
37.) Plaintiff contends that counsel shlibbke appointed given that her access to
the court is compromised by a debtembrance which nikas it difficult for
Plaintiff to purchase materials such apgrain order to litigate this action; her
offer to settle this case has been igndmngdefendants; she has been transferred
away from her only eyewitness needed to spppl affidavit in this case, to which
the BOP is inhibiting access to her forncetimates testimony; and that should this
case proceed to trial, it witle necessary to present adical expert or to cross-
examine medical witnesse@oc. No. 37 at 1, 2.)

Although prisoners have no constitutional or statutory right to the
appointment of counsel in civil cases, dadtcourts do have broad discretionary
power to appoint counsel for indigenvitiitigants under 28 U.S.C. § 1915(e)(1).

Montgomery v. Pinchak, 294 F.3d 492, 438 Cir. 2002). In Tabron v. Grace,

2 In essence, Plaintiff is afforded nine®0j days from the date of this Memorandum’s
corresponding Order in which fibe her oppositional materials.
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the Third Circuit developed a non-exhaustivedisfactors to aid district courts in

determining whether to appoint counsel $ach litigants._Tabron v. Grace, 6 F.3d

147, 155-57 (3d Cir. 1993). Such factors include the plaintiff's ability to present
his case, the complexity of the legal anskcdvery issues in the case, the amount of
factual investigation that will be requiretthe necessity of expert witnesses, and
whether “witness credibility is a key isstidd. Additionally, “[a]s a threshold
matter, a district court must assess \wbethe claimant’s case has some arguable

merit in fact and law.”_Montgomerg94 F.3d at 498-99 (citing Tabron, 6 F.3d at

155). Finally, “[t]he plaintiff's ability topresent a case igJerhaps the most
significant’ consideration and depends ondegisuch as ‘the plaintiff's education,
literacy, prior work experience, andarlitigation experience ... along with a

plaintiff's ability to understand Engls... [and] the restraints placed upon a

prisoner plaintiff by confinement.’ 'Nunuez v. Wetz, Civ. No. 3:CV-14-0727,

2017 WL 4698092, at *1 (M.D. Pa. 049, 2017) (citing Montgomery, 294 F.3d

at 501).

Here, the Court finds that the Tabrfactors do not warrant appointing
counsel at this time. Plaintiff is proceegl on claims of negligence and an Eighth
Amendment claim of deliberate indiffemntowards Plaintiff’'s medical needs.
Thus far, Plaintiff has legibly set fortrer arguments in her amended complaint,

has filed two motions for appointment@dunsel, has served the complaint on
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Defendants, has filed a successfuttimo for judicial notice, a motion for
extension of time and a motion pursuanRtde 56(d). The Court finds that given
Plaintiff’s litigation history, appointment @ounsel is not warranted at this time.
Moreover, these successful filings suggeat Plaintiff is not presented with any
current impediment in litigating this matteiHowever, in the event that future
proceedings demonstrate the need for celytise matter may be reconsidered by
the Court sua sponte or upon a motion properly filed by Plaintiff. Accordingly,
Plaintiff’'s motion to appoint counsalill be denied without prejudice.
D. Motion for Preliminary Injunction

Plaintiff has also filed a motion for@eliminary injunction, claiming that a
staff member at FMC Rochester told Ptdfrthat she needs to “tone ... down” the
“legal stuff” and that if Plaintiff “keeps it up[,] the administraticould decide to
ship [Plaintiff].” (Doc. No. 39 at 1) (empks added). Plaintiff also claims that an
inmate by the name of Daesg has been harassing Ptdfrand “vow[ed] to get
Plaintiff into segregated housing bef¢xawsey is released].”_(Id. at 2.)

Preliminary injunctive relief is extraoirthry in nature and should issue in

only limited circumstances. See Am. T&lTel. Co. v. Wnback & Conserve

Program, Inc., 42 F.3d 1421, 1426-27 (3d ©994). Moreover, such relief is at

the discretion of the trial judge. Merrilynch, Pierce, Fenner & Smith Inc. v.

Chamberlain, 145 F. Supp. 2d 621, 625 (MHAa. 2001). In determining whether
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to grant a motion seeking preliminary injtie relief, courts in the Third Circuit
consider the following four factors: “(likelihood of success on the merits; (2)
irreparable harm resultingdm a denial of the relie{3) the harm to the non-

moving party if relief is granted; and (4)etipublic interest.”_United States v. Bell,

238 F. Supp. 2d 696, 699 (M.D. Pa. 2003);ase Bieros v. Nicola, 857 F. Supp.

445, 446 (E.D. Pa. 1994) (“The standardsddemporary restraining order are the
same as those for a preliminary injunctipnlt is the moving party who bears the

burden of satisfying these factors. [IB238 F. Supp. 2d at 699; Vine St.

Concerned Citizens, Inc. v. Dole, 6043tupp. 509, 512 (E.D. Pa. 1985). “Only if

the movant produces evidensefficient to convince theial judge that all four

factors favor preliminary relief should tirgunction issue.”_Opticians Ass’n of

Am. v. Indep. Opticians oAm., 920 F.2d 187, 192 (3d Cir. 1990).

1. Injunction Against Segregated Housing
It appears that Plaintiff seeks amer prohibiting her future placement in
segregated housing. A preliminaryungtion “may not be used simply to

eliminate the possibility of a remote futurgury.” Holiday Inns of Am., Inc. v.

B&B Corp., 409 F.2d 614, 618 (3d Cir. 1969)T]he irreparabé harm must be

actual and imminent, not merely speculativAngstadt ex rel. Angstadt v. Midd-

West Sch., 182 F. Supp. 2d 435, 437 (M.D. Pa 2002). “[M]ore than a risk of

irreparable harm must be demonstrat&€te requisite for injunctive relief has been
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characterized as a ‘clear showing of imnagglirreparable injury,” or a ‘presently

existing actual threat ....” ”_Continemtarp. Inc. v. Amoco Chems. Corp., 614

F.2d 351, 359 (3d Cir. 1980) (citations omitted).
Additionally, “[t]he ‘requisite fearedhjury or harm must be irreparable —
not merely serious or substantial,” antmust be of a peculiar nature, so that

compensation in money cannot atone fér ECRI v. McGraw-Hill, Inc., 809 F.2d

223, 226 (3d Cir. 1987) (quoting GlasedHills, 558 F.2d 179, 181 (3d Cir.

1977)). “The key word ithis consideration isreparable .... The possibility that
adequate compensatory or other correctiliefreill be availableat a later date, in
the ordinary course of litigation, weighs heavily against a claim of irreparable

harm.” Sampson v. Murray, 415 U.S. 80, (1974) (emphasis in original).

Here, Plaintiff does not allege thateshas been placed in segregated housing
or that any staff member threatened Wwéh such confinement. Regardless,
Plaintiff has failed to adduce any eviderlcat she faces a presently existing actual
threat of confinement in s@e type of restrictive custody for a substantial period

that might cause her toféer irreparable injury._&e Grivvin v. Vaughn, 112 F.3d

703, 708 (3d Cir. 1997) (15 months in administrative custody did not violate

inmate’s due process rights); Yunik v. McV&jy. No.08-1706, 2009 WL

1683286, at *2 (W.D. Pa. June 15, 2008k mere possibility of a future

placement in restrictive housing does nmgtitute immediate, irreparable harm).
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2. Transfer to Another Institution

Plaintiff also seeks an order prohibiting any future transfer from FMC
Rochester. However, Plaintifias not articulated any presently existing actual
threat oftransferto another institution. Regardle$ise mere threat to transfer a
prisoner to another facility, at some unspecified point in the future, does not
constitute immediate, irreparable injurgaessary to justify ptiminary injunctive
relief. SeeYunik, 2009 WL 1683286, at *ghe mere possibility of a future
placement in restrictive housing does ocomstitute immediate, irreparable harm).
Plaintiff has failed to demonstrate the requisite irreparable injury if she is not
granted a broad injunction against a possible futaresferto another institution.

Moreover, injunctive relief concerning teansferto another prison would
effectively have the court making an lagk, individual decision concerning the
treatment of a singlprisoner and such a decision colddrm the defendants’ and
the public’s interests. In this prison cext, the interest in penological order could
be adversely affected if the Court beghctating the place of incarceration for

[Plaintiff], one inmate out of [many] in the prison system.Gass v. SmithCiv.

No. 3:14-1056, 2014 WL 5242137,*& (M.D. Pa. Oct. 15, 2014).
3. Harassment By Inmate Dawsey
Finally, it appears that Plaintiff segk preliminary injunction to prevent

inmate Dawsey from harassing hdihe Court finds that this matter unrelated to
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Plaintiff's allegations in this lawsuit, i.eclaims of negligence and an Eighth
Amendment claim of deliberate indifferee towards Plaintiff's medical needs
While “[a] preliminaryinjunctionis always appropriate to grant intermediate relief
of the same charactas that which may be gradténally,” an injunction should

not issue when “it dealsithh a matter lying whollyoutside the issues in the

suit.” De Beers Consolidated Mines v. UmitStates, 325 U.S. 212, 220 (1945).

See, e.g.Ball v. Famiglio, 396 F. App’x 836, 837 (3d Cir. 201@)aintiff not

entitled topreliminaryinjunctionon claims not pending in complainRaimowitz

v. Orlando, Fla., 122 F.3d 41, 43 (11th Cir. 19@vhere a plaintiff brought a qui

tam action against the city and othersknowingly and improperly obtaining

funds from several fedal agencies for developmentiarprovement of properties

iIn minority-concentrated areas$ city, the plaintiff's request for a preliminary
injunction against city ordinance allowimgembers of public to speak for only five
minutes each at conclusion of city coilmeeetings was properly denied because it
was of a different character from relsught and wholly unrelated to issues

raised);Thomas v. DeBoer, Civ. No.d8-cv-744, 2009 WL 4068438 (W.D. Mich.

Nov. 23, 2009)prisoner’smotion forpreliminaryinjunctiondenied where it
sought to enjoin three non-parties who gdlély engaged in reneretaliatory acts
that were unrelated to the retatigt acts at issue in the lawsuifitakpu v.

Lawson, Civ. No. 1:05-cv-524, 2006 WL 3803193 at *1-2 (S.D. Ohio Nov. 28,
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2006)(the plaintiff prisoner'smotion seeking injunctive relief fdrarassmerand
retaliation was denied as unrelated toghsoner’'scomplaint, which alleged
denial of his constitutional rights for inaguate medical care, noting that a “court
may not grant @reliminaryinjunctionwhen the issues rad in the motion are
entirely different from those raised in tbemplaint”). Accordingly, Plaintiff's
motion for apreliminaryinjunctionwill be denied.

[I1.  Conclusion

For the foregoing reasons, Plaintiff’s motion pursuant to Fed.R.Civ.P 56(d),
requesting a stay of the due date for il#is brief in opposition to Defendants’
motion for summary (Doc. No. 33), will beagrited in part and denied in part.
Plaintiff will be afforded thirty days iwhich to obtain her affidavits. Plaintiff's
unopposed motion for an extension of timevimch to file a brief in opposition to
Defendants’ motion for summary judgniéBoc. No. 33), will be granted.
Plaintiff’'s motion to appoint counsel (Doc. No. 36) will be denied without
prejudice. Finally, Plaintiff's motion foa preliminary injunction (Doc. No. 38),

will be denied. An ppropriate Order follows.

s/SylviaH. Rambo
SYLVIA H. RAMBO
United StateDistrict Judge

Dated: November 7, 2017
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