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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICTOF PENNSYLVANIA

TERRY MCCARTY, :
Plaintiff, : 1:17-cv-2186
V. : Hon.JohnE. Jonedll
WARDEN TOM MCGINLEY, C.
HEDRAY,
Defendants.

MEMORANDUM
December 1, 2017
Plaintiff, Terry McCarty (“McCarty”),a state inmate incarcerated at the
State Correctional Institution at Coal Tostmp (“SCI-Coal Township”) filed this
pro secivil rights action pursuant to 42.S.C. § 1983, on November 29, 2017,
naming as defendants Warden Tom McGirdeg C. Hedray. (Doc. 1). He seeks
to proceedn forma pauperis (Docs. 2, 6).
For the reasons set forth below, the complaint will be dismissed pursuant to
28 U.S.C. 81915(e)(2)(B)(ii).

l. STANDARDS OF REVIEW

Section 1915(e)(2)(B)(ii), which pertainsitoforma pauperiproceedings
states, in pertinent part, “the court Bliksmiss the case at any time if the court
determines that...the action or appeal...felstate a claim on which relief may

be granted.” 28 U.S.C. 81915(e)(2)(B)(ii). erapplicable standard of review for
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is the same as the standard for a mgpiorsuant to 12(b)(6) dhe Federal Rules
of Civil Procedure, which provides for thesthissal of complaints that fail to state
a claim upon which reliefan be granted.

“Under Rule 12(b)(6), a motion to disss may be granted only if, accepting
all well-pleaded allegations e complaint as true and viewing them in the light
most favorable to the plaintiff, a codimids the plaintiff's claims lack facial
plausibility.” Warren Gen. Hosp. v. Amgen In643 F.3d 77, 84 (3d Cir. 2011)
(citing Bell Atlantic Corp. v. Twombjyp50 U.S. 544, 555-56 (2007)). Although
the Court must accept the fact allegas in the complaint as true, it is not
compelled to accept “unsupgpied conclusions and unwanted inferences, or a
legal conclusion couched adactual allegation."Morrow v. Balaski 719 F.3d
160, 165 (3d Cir. 2013) (quotiridaraka v. McGreeveyl81 F.3d 187, 195 (3d Cir.
2007)). In deciding the motion, the Cburay consider th&acts alleged on the
face of the complaint, as well as “doceints incorporated into the complaint by
reference, and matteo$ which a court may take judicial noti€eTellabs, Inc. v.
Makor Issues & Rights, Ltd551 U.S. 308, 322 (2007).

1. ALLEGATIONSOF THE COMPLAINT

McCartyallegesjn toto, as follows:

On or about 09/04/2017, while wonlg in prison Kitchen, at apprx.
6:30 PM while on my knees at the sink in Dishroom #1, | was in the
process of assisting another inmate, INMATE HERSHBURGER, with
the proper alignment of his buttons bis pants. At about that time,
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C. HEDRAY, did suddenly appeame did surprise and startle both
myself and HURSHBURGER, causing sgjf to leap to my feet.
HEDRAY then did question me oivhether | was attempting to
perform oral sex (fellatio) on HERSHBURGER to which | did reply
“I'm not gay.”

HEDRAY then threateed me with a misenduct report for sexual
misconduct and inappropriat@uching, however, no misconduct
report was issued due to lack ofidance. As result, | am emotional
and mentally disturbed, and was harassed by HEDRAY.

(Doc. 1, pp. 2, 3).

He seeks monetary damages, injuretelief , costs and attorney’s fees.

. DISCUSSION

Section 1983 of Title 42 of the UnitedaBts Code offers private citizens a
cause of action for violations &éderal law by state officialsSee42 U.S.C. §
1983. The statute provides,pertinent part, as follows:

Every person who, under color of astatute, ordinance, regulation,

custom, or usage, of any State or Territory or the District of

Columbia, subjects, or causes to be subjected, any citizen of the

United States or other person within the jurisdiction thereof to the

deprivation of any riglst privileges, or immunities secured by the

Constitution and laws, shall be lialie the party injured in an action

at law, suit in equity, or other proper proceeding for redress....

Id.; see also Gonzaga Univ. v. D&S36 U.S. 273, 284-85 (200X neipp V.
Tedder 95 F.3d 1199, 1204 (3d Cir. 1996). To state a claim under § 1983, a

plaintiff must allege “the violation cd right secured by the Constitution and laws

of the United States, and must show tha&talleged deprivation was committed by



a person acting under color of state laWweést v. Atkins487 U.S. 42, 48 (1988).
Thus, § 1983 limits liability to persons who violate constitutional rights.

McCarty alleges that Defendant Hagiverbally harassed him. Assuming
this is true, it is well-settled that the usfewords, no matter how violent or harsh,
do not amount to a violation of the mieer’s civil rights by the officerCollins v.
Cundy 603 F.2d 825, 827 (10th Cir. 1979) (verbal harassment by threatening to
hang an inmate is not sufficient to stat constitutional deprivation under 8 1983)
Johnson v. Glick481 F.2d 1028, 1033 n. 7 (2d Cir. 1973ge alsd.ewis v.
Wetzel 153 F. Supp. 2d 678 (M.D. Pa. 2019gwkins v. Brooks694 F. Supp. 2d
434 (W.D. Pa. 2010MacLean v. SecoB76 F. Supp. 695, 698-99 (E.D. Pa.
1995) (“[i]t is well-established that verblahrassment or threats will not, without
some reinforcing act accompanyingih, state a constitutional claim”).
Accordingly, McCarty’s clan of verbal harassmentilato state a cognizable
constitutional claim.

Additionally, McCarty merely allegethat he sufferedmotional harm.
(Doc. 1, p. 3). The Prison Litigation Reform Act prohibits recovery of damages
for mental and emotional injuries absarghowing of physical injury. 42 U.S.C. 8
1997e(e)Mitchell v. Horn 318 F.3d 523, 535-36 (3d Cir. 2003) (requiring more

thande minimisphysical injury as predicate &tlegation of emotional injury).



Based on the above, the complaint is sulipdismissal for failure to state a claim
upon which relief can be granted, puastito 28 U.S.C. § 1915(e)(2)(B)(ii).

V. LEAVETOAMEND

“In the absence of any apparendeclared reason—such as undue delay,
bad faith or dilatory motive on the partthle movant, repeated failure to cure
deficiencies by amendments previoualipwed, undue prejudice to the opposing
party by virtue of allowance of the antbnent, futility of amendment, etc.—the
leave [to amend] sought should,the rules require, be freely givenFoman v.
Davis 371 U.S. 178, 182 (1962) (interpretiRgderal Rules of Civil Procedure);
FED.R.QV.P. 15(a)(2). Affording plaintiff awpportunity to amend would clearly
be futile given the facts presentattiahe harm allegy suffered.

V. CONCLUSON

For the reasons set forth above, ¢beplaint (Doc. 1ill be dismissed
pursuant to 28 U.S.C. 81915(e)(2)(B)(ii).

An appropriate Order will enter.



