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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ALBERT DIAZ, JR., : Civil No. 1:18-CV-1896
Plaintiff,
V.
(M agistrate Judge Carlson)
NANCY BERRYHILL,
Acting Commissioner of Social
Security,
Defendant.

MEMORANDUM OPINION

l. I ntroduction

In the case of Albert Diaz we mastsuredly do not write upon a blank slate.
Quite the contrary, Albert Diaz sufferathat was undeniably a disabling injury 11
years ago in May of 2008. Despite thscdde-old disabling injury, this is Diaz’s
third appeal of an adverse Social Secuttisability ruling over thgast ten years. It
Is undisputed that each of the three pdecisions made by the ALJs who evaluated
Diaz’'s case—including the decision thatigrently on appeal—contained material
errors. Indeed, to its credit, the Offioethe Commissioner concedes error in this
appeal.

It is also undisputed that Diaz’'s spinal and neurological impairments are

severe, and were totaltyisabling for a period of many years, from 2008 through
1
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2012. Furthermore, there is no dispute thetok more than ten years from the date
of the onset of Diaz’s disability for akdministrative Law Judge (ALJ) to finally
recognize the partially disabling impact oé#ie injuries in Julpf 2018. Yet, even
as it was acknowledged that Diaz suftedisabling injuries for many years, the
plaintiff was denied disability benefitfter March 2012 in an ALJ decision which
found that in the span of a single month the plaintiff went fpemse disabled to
capable of performing sedentary work. reaching this latest decision, the ALJ
rejected a 2015 treating source opinion Whicund that Diaz remained disabled
after 2012, erroneously ignoring that opimbased upon an incorrect view regarding
Diaz’s date last insuredihe ALJ also fashioned eesidual functional capacity
(RFC) assessment for Diazhich was unsupporteddy any competent medical
opinion evidence, and was contradictedbyh lay testimony and clinical evidence,
as well as by multiple naikcal opinions from treating and examining sources.
Commendably, the Commissioner conceelesr in this latest July 2018 ALJ
decision, but citing the deference owedatdministrative agency determinations,
recommends that we remand this case faatwdould be the fourth ALJ hearing of
Diaz’'s decade-spanning disability claim. Diazges us to follow a different path,
one which places a greater value onlftgaand fairness than upon administrative

agency deference, and exercise our legtlaaity to award benefits in this case.
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Upon careful consideration of the pastieompeting positions, we conclude
that it is now time for this painfully prohged litigation to draw to a close. Finding
that the exacting requirements set by lawdio award of benefits are met under the
extraordinary circumstances of this casetlie reasons set forth below, it is ordered
that judgment is entered in favor of thaipltiff and the Commissioner is directed to
award benefits in this case.

I. Statement of Facts and of the Case

This legal saga lgan more than 11 years agoMay of 2008. At that time
Albert Diaz had a steady employment argtworking in building maintenance for
approximately 8 years. (Tr. 113-14.) “®fay 8, 2008, when Mr. Diaz was thirty-
nine years old, he fell approwately four feet down an&lator shaft while engaging

in his duties as a maintamae director and maintenane®rker.” Diaz v. Colvin,

No. 4:16-CV-00358, 2017 WL 1078229,*2t(M.D. Pa. Mar. 22, 2017).

It is now entirely undisputed that Diaaffered severe spinal, elbow, wrist and
neurological impairments as a result of this fall. These impairments have left Diaz
in intractable pain and mulligmedical sources have fouoder the past decade that
these impairments were completely disadpliindeed, it is now conceded that Diaz
was totally and completely disked for at least four years in the immediate aftermath

of this May 2008 fall. On July 18, 2018n ALJ concluded #t Diaz’'s severe
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impairments met the reqeiments of Listing 1.04,and found him to b@er se
disabled from May 2008 throagMarch 2012. (Tr. 1307-3BYet, even as the ALJ
conceded in July 2018 that Diaz had bweodisabled more than a decade earlier,

the ALJ also found that Didzad regained the capacitygerform a limited range of

Listing 1.04 provides that persons suifig from the following constellation of
spinal; disorders are per se disabled.

1.04 Disorders of the spine (e.g., herrdat@cleus pulposus, spinal arachnoiditis,
spinal stenosis, osteoarthritis, degeneralige disease, facet arthritis, vertebral
fracture), resulting in compromise of awe root (including te cauda equina) or
the spinal cord. With:

A. Evidence of nerve root compressicharacterized by neuro-anatomic
distribution of pain, limitation of mabin of the spine, motor loss (atrophy with
associated muscle weakness or muagakness) accompanied by sensory or
reflex loss and, if there is involvemenitthe lower back, positive straight-leg
raising test (sittig and supine);

or

B. Spinal arachnoiditis, confirmed by an operative note or pathology report of
tissue biopsy, or by appropriate medlicacceptable imaging, manifested by
severe burning or painful dgsthesia, resulting in the need for changes in position
or posture more than once every 2 hours;

or

C. Lumbar spinal stenosis resultingaseudoclaudication, established by findings
on appropriate medically acceptable inmggimanifested by chronic nonradicular
pain and weakness, argsulting in inability to ambulateffectively, as defined in
1.00B2b.

20 C.F.R. § Pt. 404, Subpt. P, App. 1
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sedentary work in March of 2012, adision denying continuing benefits to Diaz
which the Commissioner nowoncedes was flawed in basind fundamental ways.

The tortured and protracted adminisitra history which led in July of 2018
to a decision which conceded Diaz’s digigy for a closed period while denying
him disability benefits for the past siegrs began on April 19, 2010, approximately
two years after Diaz suffered this injurywhen the plaintiff filed his initial
application for disability benefits bad upon his spinal and neurological
impairments. (Tr. 104-5.) Wang applied for these benefits, Diaz waited more than
a year before he received an ALJ heaonghis claim on October 5, 2011. (Tr. 40-
67.) Two months later, obecember 21, 2011 Diaz’s ataiwas denied by an ALJ.
(Tr. 7-19.)

At this juncture Diaz’'s agencyproceedings had been pending for
approximately 20 months, ame had been enduring the disabling symptoms of his
May 2008 injury for more than 40 month3iaz appealed this adverse decision to
the Social Security Appeals Council. Me&as then compelled to wait another 20
months before his administrative appeals denied on Jurs, 2013. (Tr. 1-5.)

Diaz then lodged his first appeal with this court in August of 2013. Diaz v.
Colvin, No.1:13-CV-2242. On August 12014, it was recommended that this case

be remanded for further considerationthg Commissioner, a recommendation that
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the Commissioner did not dispute. DiazZ3alvin, No.1:13-CV-2242 (Docs. 15 and

16.) On August 27, 2014, six years after Dianjsiry and four years after he first
filed for disability benefits, this couremanded this case to the Commissioner with

instructions to further evaluate Diaztdaim. Diaz v. Colvin, No.1:13-CV-2242

(Doc. 17.)

Another ten months then passed befbiaz received his second disability
hearing before an ALJ on June 30, 2015. GA9-69.) Following that hearing, on
December 16, 2015, the ALJ enteredogmion once again denying Diaz’s claim
for benefits. (Tr. 585-628.) At this junety Diaz’s disabilityapplication had been
pending for more than 5 yeasd he had suffered with these spinal and neurological
impairments for 7 years.

Diaz pursued his second appeal to ttosirt on February 272016. Diaz v.
Colvin, No0.4:16-CV-358. On March 22, 20lwe vacated this second decision by

the Commissioner and remanded this caséuitiher proceedings. Diaz v. Colvin,

No0.4:16-CV-358 (Doc. 24.) This second decision by the court noted the prolonged
delay which had taken place in thisddtion observing that: “Mr. Diaz’s claim
navigated through a complex procedueddyrinth, where it has been denied and

remanded due to multiple dets before it arrived befongs in the instant matter.”

Diaz v. Colvin, No. 4:16-CV-00358, 2@1WL 1078229, at *1 (M.D. Pa. Mar. 22,
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2017). The district court also acknowledgédt it had the discretion to order an
award of benefits at this juncture given tpistracted delay, id. at *1, n.1, but gave
deference to the agency’s request for a redna lieu of any award of benefits. Id.
However, in choosing thisourse the court speda#lly “recommend|ed] that,
because Mr. Diaz’s application for benehiss been pending for almost seven years,
the Commissioner schedule an expeditedihgawithin 120 days of the Court’s
Order and promptly issue a revised decisidth.’At the time of this ruling, Diaz had
suffered from the disabling effects of his May 2008 injuries for nearly 9 years, and
his disability application had been pending for nearly 7 years.

Despite the court’s March017 recommendation that thmsatter be set for an
expedited hearing withii20 days, and a prompt decision, another 16 months
elapsed before the ALJ issued the thirdisien in this case, on July 18, 2018. (Tr.
1307-33.) This decision was issued mgane year after a hearing on Diaz’s
disability application which took plaan August 24, 2011Tr. 1346-1422.)

In that July 2018 decision the ALJ acknodgded that Diaz had, in fact, been
disabled a decade earlier in May of 2008wlne fell down an open elevator shaft.
(Tr. 1307-33.) The ALJ also conceded tBaz remained digded until March of

2012, but denied his claim after Maroh 2012 reasoning that his condition had



improved sufficiently after that date alow him to performa limited range of
sedentary work. (1d.)

In reaching this result, the ALJ rejed a March 2015 medical opinion of
Diaz’s long-time treating physiaia Dr. Rubinfeld, who statl that Diaz remained
totally disabled after March of 2012 dueh persistent profound pain, and the
frequent episodes of palsy caused by treatro€his neurological conditions. (Tr.
1119-22.) According to the ALJ Dr. Rubinfeld’s March 2015 was entitled to “no
weight.” (Tr. 1330.) Tk ALJ rejected this 2015 medical opinion from Dr.
Rubinfeld, even though the ALJ had previgusoncluded that prior, essentially
identical medical opinions from Dr. uRinfeld, issued in November 2011 and
January 2012 were entitled to “great wejgkitr. 1321), andormed a significant
part of the evidence which led ti#d.J to announce that Diaz had beper se
disabled from 2008 through March 2012. (Idn) large measure, the ALJ justified
this seemingly inconsistent approactet@luating the opinions of this longstanding
treating source by insisting that Dr. Rofald’s March 2015 opinion was issued after
Diaz’s date last insured, December 20dr3] therefore was of no value whatsoever.

(Tr. 1316, 1330.)



This finding was simply wrong. It inow conceded by all parties that the
Diaz’s date last insured is actually in 2017, two ya#tes Dr. Rubinfeld opined in
March of 2015 that Diaz remainedmpletely disabled.

Nonetheless having rejected the March 2015 opinion of a treating source that
the ALJ had previously defined as a ssmuentitled to great weight for what was
undeniably the wrong reason, the ALJ went@conclude that Diaz could perform
a limited range of sedentary work. (Tr. 1324-5.) No medipaion supported the
RFC assessment arrivedgtthe ALJ and multiple medal opinions from treating
and examining sources, both precedingfalidwing the March 2012 date when the
ALJ found that Diaz regained the capacity for work, directly contradicted this
finding. Thus, in arriving at the decisidhat Diaz could perform sedentary work
after March of 2012, the ALJ cited to needical opinion evidence. Instead the ALJ
was compelled to either reject or tthguish the opinionf multiple medical
sources, who found that Diaz was eitbempletely or significantly disabled.

In some instances the ALJ justified tliscision by asserting that the doctors’
opinions pre-dated March 201Be date when the ALJ deenhthat Diaz’s condition

had improved to a degree that allowed him to wdrkother instances, such as when

2For example, the ALJ gave great weighDr.Vessa'’s opinions that Diaz was

totally disabled from March through M2009, but afforded this opinion no

significance in assessing Diaz’s on-godigability. (Tr. 1329.) Further, the ALJ
9



a treating source like Dr. Rubinfeld opindwt Diaz was disabled both before and
after March of 2012, the ALJ chose the ggreat weight to the earlier opinions but
erroneously concluded that this tregtidoctor's March 2016pinion was entitled
to no weight. (Tr. 1321, 1330.)

In still other instances, the ALJ wasesented with numerous consultative
examining expert opinions, all of whigtost-dated March d2012 and all of which
reflected findings of full or partial disdity on Diaz’s part after March of 2012. For
example, in July of 2012, Dr. Angela Adams opined thaizRQvas experiencing a
50% disability due his spinal and neurolajiproblems, a degree of disability which
presented an exacerbation of his prasiassues. (Tr. 1697.) Dr. Adams further
opined that Diaz suffered from a 40%salility due to an elbow injury and
neurological complications from that imyu (Tr. 1698.) Dr. Adams also opined that
Diaz had a 30% partial permanent emoél disability due to the anxiety and
depression caused by the chmphysical impairments. (Id.)

Three months later, i@ctober of 2012, Dr. Cyrdéosough, also submitted a

medical opinion letter confirming th&tiaz suffered from on-going and significant

gave great weight to the multiple medli opinions issued by Dr. Nachwalter, a
treating physician, between May of Z0@nd 2010, but again afforded those
treating source opinions no weight whaamsidering Diaz’s condition after March
2012. (1d.)
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disabilities. (Tr. 1687-1690.) According fr. Vosough, Diaz was 70% disabled
due to his back injuries, 55% disabled timéis elbow injuries, and 37 ¥2% disabled
as a result of right wrist injuries. (Id.)

On December 4, 2013, a consultingxkamining physician, Dr. Thomas
McLaughlin, further documented the goning and profound nature of Diaz's
physical impairments. (Tr. 1017-31.) Aeding to Dr. McLaughlin, Diaz was never
able to engage in any lifting or carryingould sit or walk for no more than 10
minutes at a time, required the use afame to ambulate, and could never use his
dominant right hand to reach, lift, haadfinger, feel or pull._(Id.)

Finally, in January of 2014 iffany Griffith, Psych. D., opined that Diaz faced
a series of moderate mental and emotiampairments due to the chronic anxiety
and depression with accompanied hs-going physical and neurological
impairments. (Tr. 1032-39.)

Presented with this substantial grraf medical opinions, all of which
confirmed the treating source opinion that Diaz remained totally disabled after
March of 2012, the ALJ elected afford all of these opinions “little weight” in this
disability assessment. (Tr. 1330-31.)eTIALJ also gave “little weight” to the
testimony and statements provided by Diagsuse. (Tr. 1328-9.) Even though her

description of Diaz’s limitations and imipaents was based upon years of direct
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observation and was entirely consistenthwhis body of medical opinion and
treating source evidence, the ALJ concludeat her familial attachment to Diaz
undermined the weight to be given to her testimony. (Id.)

The principal basis given by the ALJ fi@jecting this suliantial body of lay
testimony and treating and consultingusce opinion evidence was the ALJ’'s
conclusion that “Dr. Rubinfeld’'s traaent records revealed from March 2012 to
December 2013, the physical examination ifigd were essentially within normal
limits.” (Tr. 1326.) It is difficult to see howhe ALJ reached this conclusion that the
treatment records revealed essentiallgrmal results. Rather, those records
described Diaz’s back pain as a recurringigem; characterized the severity of this
pain as ranging betweenonterate, moderate-to-seveand severeand assessed
Diaz’s functional impairment as fallingetween moderate drsevere. (Tr. 1060-
1117.) In short, nothing about these treatbrecords seemed to be normal. Rather
they reflected a chronic Vel of impairment that weed between moderate and
severe. These findings, in turn, were camsiswith Dr. Rubinfeld’s treatment notes,
which also documented Diaz’s on-goirsgvere spinal pa. (Tr.1577-1658.)
Furthermore, these clinical recordsorroborated Dr. Rubinfeld’s numerous
notations between 2014 and 2016 that Diaz was not able to return to work. (Tr. 1659-

79.)
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Given this admittedly flawed analysis, the ALJ concluded that Diaz retained
the ability to perform a limited range s¢dentary work. Based upon this conclusion,
the ALJ then found at Step 5 of this seafied analysis that Diaz’s disability ended
in March of 2012, and denied his claim tmmtinuing benefits after that date. (Tr.
1330-33.) At the time that the ALJ issutds decision in July of 2018 denying
Diaz’s right to benefits after Marchf 2012, Diaz's medical impairments had
persisted for more than a decade, and Diaz had been litigating his entitlement to
disability benefits fomore than 8 years.

This third disability appeal then folied. (Doc. 1.) While the Commissioner
initially endeavored to defend thiduly 2018 ALJ decision, (Doc. 19), upon
reflection the Commissioner now agreasa minimum thathe ALJ erred in
discounting Dr. Rubinfeld’s opinions basepon an incorrect assumption regarding
Diaz’s date last insured. Accordinglygtommissioner concedes error and asks us
to remand this case for what would be therth administrative decision in this case.
(Doc. 21.) For his part, Diaz urges us taleran award of benefits in this case,
arguing that the record developed over th&t pdacade is comgkeand supports an

award of benefits in this case.
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This appeal is fully briefed by the pagiand at the plaintiff's request was the
subject of an oral argument conducted on 28)€2019. Accordingly, this case is
now ripe for resolution.

For the reasons set forth below, we dade that it is now time to write the
final chapter in this legal ga. Accordingly, as discussedlow, we will order that
the decision of the Commissioner be reversedhis case, and that benefits be
awarded to the plaintiff.

[11. Discussion

A. Legal Standards Governing Decisions to Remand or Award
Benefitsin Social Security Appeals.

The decision before uslmth narrow and vitally importda. As a result of the
prior litigation in this case spanning the past decade there is much upon which the
parties agree. First, it is undisputedw that Albert Diaz’s initial disability
application had some merit, since Diaas been found to have met the exacting
standard for disability fnrm May 8, 2008 through Mainc14, 2012. Thus, the only
remaining issue in this litigation relates to whether Diaz suffered from a continuing
disability after March 2012. As to thismaining issue there is a further consensus
among the parties that the decision of Ale] denying Diaz beefits after March

2012 is fatally flawed and now must be aside. Therefore, &éprincipal remaining
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area of dispute relates to the question of what is the appropriate remedy to cure this
third, undeniably flawed agsion by an ALJ in Diaz’s case.

On this issue the parties advansearkly contrasting positions. The
Commissioner concedes error in this casat urges us to simply remand this
erroneous decision for a fourth considena by an ALJ. Decrying the decade of
delay which has already trgpired here, and demandingnare immediate form of
relief, Diaz urges us to order an award of benefits in this case.

In considering these competing intitans regarding the course we should
follow to remedy this latest, and admittefibwed, ALJ ruling, we begin as we must
with the language of the statute itself. $@td05(g) of Title 42, United States Code,
defines the role of the court in reviewigcial Security disability determinations
and provides that: “The caushall have power to enter, upon the pleadings and
transcript of the record, a judgment affing, modifying, or reversing the decision
of the Commissioner of Social Securityitlwor without remanding the cause for a
rehearing.” 42 U.S.C. § 405 (g).

Oftentimes the remedy prescribed by the court is the relief sought here by the
Commissioner: a remand for further peedings. Such relief is specifically
authorized by statute, and given thdetlence owed to administrative agency

decisions, is often appropriate. Howe\as the plain language of 8405(g) indicates,
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we are not limited to ordering a remafad further proceedings. Instead “[w]hen
reversing the SSA's decision under 42 U.$@05(g), this Court ‘may choose to
remand to the Secretary for a further mgror simply . . . award benefits.’

Podedworny v. Harris745 F.2d 210, 221 (3d Cir.1984Brownawell v. Comm'r

Of Soc. Sec., 554 F.3d 35257-58 (3d Cir. 2008).

While this judgment concerning the propem of relief in a Social Security

appeal rests in the court’s sound ditorg Podedworny vHarris, 745 F.2d 210,
221 (3d Cir. 1984), the exercise of our deton in this field is guided by certain
basic principles. As the court of appeals has explained:

The decision to direct the districourt to award heefits should be
made only when the administrative record of the case has been fully
developed and when substantiaidewce on the record as a whole
indicates that the claimant is didad and entitled to benefits. Tennant
V. Schweiker 682 F.2d 707, 710 (8th Cir.1982); Lewin v. Schweiker
654 F.2d 631, 635 (9th Cir.19813ee Parsons v. Heckl|et39 F.2d
1334 at 1341 (8th Cir.1984); Smith v. HeckléB5 F.2d 312, 318 (8th
Cir.1984); Baugus v. Secretary of Health and Human Servides
F.2d 443, 448 (8th Cir.1983); Rini v. Harr8l5 F.2d 625, 627 (5th
Cir.1980);_Gold v. Secretary of H.LEW63 F.2d 38, 44 (2d Cir.1972).
When faced with such cases, ituisreasonable for a court to give the
ALJ another opportunity to congd new evidence concerning the
disability because the administraiyroceeding would result only in
further delay in the receipt of benefits

Podedworny v. Harris, 745X 210, 221-22 (3d Cir. 1984).

Thus, in practice any decision to awardhé#s in lieu of ordering a remand for

further agency consideration entails theghang of two factors: First, whether there
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has been an excessive delay in the litigatibthhe claim which isiot attributable to

the claimant; and second, ather the administrative record of the case has been
fully developed and substantial evidencelosmrecord as a whole indicates that the
claimant is disabled and entitled to benefits.

With respect to this first consideratiamdue delay, courts measure this delay
both in terms of the passage of years lapdeference to whether there have been
prior appeals and remands. Applying theesaporal benchmarkspurts have found
that administrative delays of five yearsmore in cases involving one or two prior
remands have constituted excessive delaggering consideration of an award of

benefits in lieu of a reman&ee e.g., Brownawell v. @Gan'r Of Soc. Sec., 554 F.3d

352, 358 (3d Cir. 2008)(8 years dglaand 2 prior remands, benefits

awarded);Morales v. Apfel, 225 F.3d 310 (3d Cir. 2000)(award of benefits

ordered after 10 years and two appeal)pdy v. Sec'y of Health & Human Servs.,

859 F.2d 1156, 1162 (3d Cir. 1988)(eighdays of administrative and judicial

proceedings, benefits awarded); Podedwarnyarris, supra (award of benefits

after two appeals, 5 ¥z years of delgyglloran v. Berryhill, 290 F. Supp. 3d 307,

321 (M.D. Pa. 2017)(4 year delay, beneftsarded); Nance v. Barnhart, 194 F.

Supp. 2d 302, 322 (D. Del. 2002)( 7 years dhgen processing first appeal, benefits
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awarded); Schonewolf v. Callahan, 97Zkpp. 277, 290 (D.N.J. 1997) (6 years of

delay, 2 prior remands, benefits awarded).

As for the second benchmark standaedmust consider, which examines the
underlying merits of the plaintiff's clainthere are two components to this merits
assessment. “The district court caward benefits only when [first] the
administrative record of the case haseib fully developedand [second] when
substantial evidence on the record as a wihalicates that the plaintiff is disabled

and entitled to benefits. Gilliland v. Heckl&186 F.2d 178 (3d Cir.1986); Tennant

v. Schweiker 682 F.2d 707, 710 (8th Cir.1982) Eberhart v. Massanari, 172 F.

Supp. 2d 589, 599 (M.D. Pa. 2001). Thespineements are met whenever the court
finds the record to be “extensive andlivdeveloped.” Id. Likevise these elements
are satisfied if the court concludes tkia@ medical opinion evidence in a case has

been fully developed. Brownawell v. @mn'r Of Soc. Sec., 554 F.3d 352, 358 (3d

Cir. 2008). An award of benefits is alsmper when the “extensive medical record,
wrongly rejected by the ALJ, is substantialdance that [a claimant is disabled],”

Morales v. Apfel, 225 F.3@10, 320 (3d Cir. 2000), or when treatment records,

coupled with a treating source’s opinioogser several years, indicates that the

plaintiff is unable to mainta a normal, regular work Bedule. Nance v. Barnhart,

194 F. Supp. 2d 302, 322 (D. Del. 2002).
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Finally, any evaluation of whether sti#stial evidence on the record as a
whole indicates that the plaintiff is disabladd entitled to benefishould also take
into account the procedural posture of ag;and particularly which party bears the
burden of proof and production on issuesdsability. This can be a particularly
significant consideration in a case suclttas where the ALJ awarded a period of
disability benefits to the plaintiff but &m concluded at Step 5 of the sequential
analysis that applies to these cases that the plaintiff no longer suffered from a
continuing disability. In this factual geg, there are two burdens of proof and
persuasion that seem to rest with then@ussioner. First, as a general rule, it is
well-settled that, while at stene through four, the claimigbears the initial burden

of proof, Mason v. Shalala, 994 F.2858, 1064 (3d Cir. 1993), once this burden

has been met, it shifts to the Commissionestap five to show that jobs exist in
significant number in the national economy tthet claimant could perform that are
consistent with the claimant’s age, edimat work experience and RFC. Mason,
994 F.2d at 1064.

Likewise, when we are alating the Commissioner’'s determination that
someone who was once foundle disabled no longeuffers from a continuing
disability, we do so under@aradigm which includes gting burdensof production

and proof. In assessing conting disability claims, th@laintiff bears some initial
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burden of production and pesssion. “[O]rdinarily a disaility beneficiary meets his
or her burden to prove continuing diddy by introducing evidence that the
underlying condition continues, which irn gives rise to a presumption of

continuing disability.” Kemin v. Schweiker, 714 £d 1233, 1238 (3d Cir. 1983).

“Once the burden to come forward has shifte the Secretaryhe Secretary must
present evidence that there has beeificeent improvement in the claimant's
condition to allow the claimarib undertake gainful activity” or show that the initial

disability determination waade in error. Kuzmin. Schweiker, 714 F.2d 1233,

1237 (3d Cir. 1983). “Thus, once the claim@gmbduces evidence of continuing
disability, the burden of proof, or more prolyehe risk of non-persuasion, shifts to
the Secretary to produce evidence thatthenant is capablef undertaking gainful
activity in order to rebut the presumgii of continuing disability.” Keegan v.
Heckler, 744 F.2d 972, 975 (3d Cir. 1984).

These are the legal cairns, or landmatkat guide us as we choose between
the divergent paths urged upon us by thdiggand write the final chapter in this

legal saga.
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B. An Award of Benefitsis Appropriatein this Case

An award of benefits inow appropriate here.

We do not reach this decision lightly. Rather, our judgment regarding the
future course of this litigeon is formed, and informedyy the past history of this
case, a history marked by prolonged delaysgpled with repeatedly flawed analysis
of a claim which draws substantiabpport from the administrative record.
Moreover, in reaching this conclusion &ee guided by the lebgatandards defined
for us by the courts.

Those standards call upon us to firsaleate whether there has been an
excessive delay in the litigation of Diazt&im which is not #ributable to the
claimant. We find that this case has bpéagued by excessive ldg. In reaching
this conclusion we are mindful that counisve found administrative delays of five
years or more in cases involving onéwo prior remands have constituted excessive
delays triggering consideration of an awafdbenefits in lieu of a remand. See e.g.,

Brownawell v. Comm'r Of Soc. Sec., 558& 352, 358 (3d Ci2008)(8 years delay,

and 2 prior remands, benefits awardeédyrales v. Apfel, 225 F.3d 310, 320 (3d

Cir. 2000)(award of beneg$ ordered after 10 yeaend two appeals); Woody V.

Sec'y of Health & HumaBervs., 859 F.2d 1156, 1162 @d. 1988)(eight years of

administrative and judicial proceedingsnbéts awarded); Rtedworny v. Harris,
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supra (award of benefits after two appeals; years of delay); Halloran v. Berryhill,

290 F. Supp. 3d 307, 321 (M.D. Pa. 2017)¢4arydelay, benefits awarded); Nance
v. Barnhart, 194 F. Supp. 302, 322 (D. Del. 2002)( 7 yesaof delay in processing

first appeal, benefits awarded); Schao# v. Callahan,972 F. Supp. 277, 290

(D.N.J. 1997) (6 years of delay, 2 prior remands, benefits awarded).

The delays experienced heoedate far exceed thegreviously found to have
been excessive both in terwfsthe overall duration of th delay, and the number of
instances in which the couttave been compelled ta seside flawed ALJ decisions.
Presently some 4,072 days, more than 11 years, haetapsed since Diaz first
experienced the onset of his disability May 8, 2008. Som®,364 days, or more
than 9 years, have passsidce Diaz began the formplocess of seeking these
disability benefits on April 16, 2010. Yet, sjate the passage of a decade in which
Diaz has experienced significant disabiliti@saterial aspects of this claim still
remain unresolved.

Furthermore, the painfully protracteuistory of this litigation has been
marked by no less than three ALJ decisioashef which was flawed in ways which
have compelled the courts to vacate ¢hadministrative judgments. Indeed, if we
acceded to the Commissioner’s suggestion and remanded this case we would be

setting the stage for an extrdmary, fourth administtave decision in this case.
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This remand history is unprecedented anckexrs the record of remands that have

previously been deemed excessive by ¢burts. BrownaweN. Comm'r Of Soc.

Sec., 554 F.3d 352, 358 (3d Cir. 2008)(8 years delay, and 2 prior remands, benefits

awarded);Morales v. Apfel, 225 F.3d 31820 (3d Cir. 2000)(award of benefits

ordered after 10 years and two appeal)pdy v. Sec'y of Health & Human Servs.,

859 F.2d 1156, 1162 (3d Cir. 1988)(eigldays of administrative and judicial

proceedings, benefits awarded); Podedwornyarris, supra (award of benefits

after two appeals, 5 %2 years of delay).

Moreover, using the past as a harbingkethe future, it is evident that the
remand order sought by the Commissioner mely spawn years of additional delay
in this protracted litigation. The chronologithis case presents a cautionary parable
of the prejudice which can flow from adminetive delay. It is now conceded that
Albert Diaz suffered disabling injuriesm May of 2008. Diaz commenced this
litigation on April 16, 2010 when he filed falisability benefits That chim was
administratively denied in September oflPQand Diaz sought review of that denial
decision.

Diaz had to wait more than a year lrefthve received an ALJ hearing on this
claim in October of 2011. His claim wasthdenied for the first time by an ALJ in

December of 2011, some 20 months aftelbégan this administrative process. Diaz
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appealed this ruling to ¢hAppeals Council but was coselfed to wait another 20
months before his administrative appwas denied in July of 2013.

Diaz then lodged his first appeal with this court in August of 2013. Diaz v.
Colvin, N0.1:13-CV-2242. On August 12014, it was recommended that this case
be remanded for further considerationthg Commissioner, a recommendation that

the Commissioner did not dispute. DiazZ3alvin, No.1:13-CV-2242 (Docs. 15 and

16.) On August 27, 2014, six years after Dianjsiry and four years after he first
filed for disability benefits, this couremanded this case to the Commissioner with

instructions to further evaluate Diaztdaim. Diaz v. Colvin, No.1:13-CV-2242

(Doc. 17.)

Another ten months then passed befdraz received his second disability
hearing before an ALJ on June 30, 20@&llowing that hearing, on December 16,
2015, the ALJ entered an opinion once agl@inying Diaz’s claim for benefits. Diaz

then pursued his second appeal to this court on February 27, 2016. Diaz v. Colvin,

No0.4:16-CV-358. On March 22, 2017, weacated this second decision by the

Commissioner and remanded this case foth&r proceedings._ Diaz v. Colvin,

No0.4:16-CV-358 (Doc. 24.) This second decision by the court noted the prolonged
delay which had taken place in thisddtion observing that: Mr. Diaz’'s claim

“navigated through a complex procedulabyrinth, where it has been denied and
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remanded due to multiple defs before it arrived befongs in the instant matter.”
Id. at 2-3. In recognition of this ptracted delay, the court specifically
“recommend[ed] that, because Mr. Diazfghcation for benefits has been pending
for almost seven years glCommissioner schedule axpedited hearing within 120
days of the Court’'s Ordend promptly issue a resad decision.” Id. at 2.

Despite the court’s March017 recommendation that thmsatter be set for an

expedited hearing withii20 days, and a prompt decision, another 16 months
elapsed before the ALJ issued the thirdisien in this case, on July 18, 2018. (Tr.
1307-33.) In that July 2018 decision the Aacknowledged that Diaz had, in fact,
been disabled a decade earlier in May@®8 when he fell dowan open elevator
shaft. The ALJ also conceded that Diamained disabled tihMarch of 2012, but
denied his claim after March of 20X8asoning that his condition had improved
sufficiently after that date to allow him perform a limited ratef sedentary work.
In reaching this result, the ALJ erroneousty Diaz’s date last insured as December
2013, and then declined to consider atingasource opinion which stated that Diaz
remained disabled because that opinios waued in 2015, aft¢he erroneous date
last insured identified by the ALJ. (Id.)

The Commissioner now concedes that fuly 2018 ruling was also in error,

but invites a further remand of this decision for a fourth administrative hearing.
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However, when we considérnis invitation solely in tems of the delay which has
occurred to date, and the frdudelay we may anticipatgven the history of this
litigation, we find that the first element 8haz’s request for the award of benefits
in lieu of a remand—excessidelay—is fully met heré.

Finding that this case has been plaghgadxcessive delayye consider the
next two issues we must address: Is #dministrative record of the case fully
developed and does st#ustial evidence on the recoad a whole indicate that the

claimant is disabled and entitled tonle@its? Podedworny \Haurris, 745 F.2d 210,

221-22 (3d Cir. 1984). We answer bothlofse questions in the affirmative.
Turning first the consideration of éhcompleteness of the administrative
record, that record embraces 1,698 pagé material. Embedded within this
voluminous administrative record are 120 pages of hearing testimmooye than
750 pages of clinical treatmeahd other medical recorésnd multiple opinions
from treating, examining and non-examigp consulting medical sources. The

administrative record also contained wardisputed, and well-documented, finding

¢Indeed, we are constrained to note thatresearch did not reveal and no party
has cited any legal #gwority which would support the proposition that the passage
of between 11 and 9 years from the omdetisability and the commencement of
agency proceedings, during which 3 rexis are required, is anything but an
excessive delay.
+See Tr. 40-67, 649-69, 1346-1422.
sSee Tr. 194-584, 889-1122, and 1577-1698
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by the ALJ that Diaz’s impairments wese severe that from May 2008 through
March 2012 he was deempe se disabled. (Tr. 1307-33.)

Moreover, the medical record as it @éns to Diaz’s condition after March
2012, when the ALJ found that had regained the abilitp perform some sedentary
work, is also extensive and fully-deeeed. That record is comprised of
comprehensive treatment records spagrirom 2012 through 2016, along with at
least five medical source statements ftosating or examining sources detailing the
severity of Diaz’s impairments. Further, wete that, had there been any evidentiary
deficit in Diaz's medical history, the AlLdertainly had the discretion to cure that
shortcoming in 2017 or 2018 by orderirgdg#ional consultative examinations. The
ALJ chose not to do so, and given theyweomprehensive medical record that
currently exists, we would not second gsig¢his decision by the ALJ to forego
further medical examinations prior to its third decision on this claim. Indeed, notably
even as the Commissioner seeks a remathitase, the agency does not identify
for us any evidentiary gaps in the recaraich require further factual development.
Therefore, we conclude that “the admsinative record of the case has been fully

developed.”_Eberhart Wlassanari, 172 F. Supp. 2d 589, 599 (M.D. Pa. 2001).

Finally, given this very complete admstrative record we also conclude that

“substantial evidence on the record as a whhdlicates that the claimant is disabled
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and entitled to benefits.Podedworny v. Harris, 745 Zd 210, 221-22 (3d Cir.

1984). Accordingly, “it is unreasonabler a court to give the ALJ another
opportunity to consider new evidence concerning the disability because the
administrative proceeding would result ynh further delay in the receipt of
benefits.” 1d.

We reach this conclusion mindful of the Commissioner’s admonition that “the

district courts have no fact-finding role $ocial Security casesGrant v. Shalala,

989 F.2d 1332, 1338 (3d Cir. 199¥et, we also recogree that, as the Supreme
Court has recently observed:

8 405(g) states that a reviewing “cbshall have power to enter, upon
the pleadings and transcript of the record, a judgment affirming,
modifying, or reversing the deami of the Commissioner of Social
Security, with or without remanding the cause for a rehearing"—a
broad grant of authority that reflects the high “degree of direct
interaction between #&ederal court and an administrative agency”
envisioned by § 405(Q).

Smith v. Berryhill, 139 SCt. 1765, 1779 (2019).

When considering whether to exercise thiad grant of authority” under 8405(g)
in favor of an award of befits in lieu of a remand, fothe past 35 years the clear
guidance from the court of appeals has libahthe court may award benefits “when

the administrative record of the case hesrbfully developed and when substantial
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evidence on the record asvhole indicates that the claant is disabled and entitled

to benefits.” Podedworny v. Hasti745 F.2d 210, 221-22 (3d Cir. 1984).

Here substantial evidence shows D&tz is disabled and entitled to benefits.
At the outset, Diaz’s treating physician, Rubinfeld, has consistently opined that
the plaintiff remains disabled, expressingtthliew most recently in March of 2015.
Dr. Rubinfeld’s opinion, in turn, is congiely congruent with the reports of the
plaintiff and his spouse, who both describ&athiing levels of pain that are currently
endured by Diaz. Moreover, no less thanrfconsulting and examining sources who
assessed Diaz between J2042 and January 2014 and caragd that he was either
totally or significantly disabled. Takemdether this mutually corroborative and
largely uncontradicted lay testimorand medical opinion evidence from five
separate medical sources plainly constittgabstantial evidence on the record as a
whole [which] indicates thathe claimant is disablednd entitled to benefits.”

Podedworny v. Harris, 745X 210, 221-22 (3d Cir. 1984).

Indeed, this quantum of proof fallggarely within the type and quality of
evidence which, in the past, has warrantedward of benefits in lieu of a remand.

For example, like_Morales v. Apfel, saprin this case the proof of on-going

disability entailed an “extesive medical record, wronglrejected by the ALJ.”

Morales v. Apfel, 225 F.3d 310, 320 (3d C000). Likewise, in this case, as in
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Nance v. Barnhart, supra, the proof of ity included treatmentecords, coupled

with a treating source’s opinions over sevgears, which indicated that the plaintiff

IS unable to maintain a normal, reguweork schedule. Nance. Barnhart, 194 F.

Supp. 2d 302, 322 (D. Del. 2002). Further,agliglence in this casmirrors the proof

in Brownawell v. Comm'r Of Soc. Secyma, where benefitwere awarded after

the claimant’s “treating physician for ovéiree years, twice opined that a finding

of disability was justified.” Brownawell. Comm'r Of Soc. Sec., 554 F.3d 352, 358

(3d Cir. 2008). Finally, the proof in thiss&closely parallels éhevidence in Woody

v. Sec'y of Health & Human Servs., supsdnere the court of appeals found that an

award of benefits was propafter: “Eight years of administrative and judicial
proceedings have produced a record in whichutioentradicted medical and lay
evidence demonstrates that [the plaintiffifets from . . . a[njmpairment and that
that impairment has had avdstating impact on his abilitg function . . . .” Woody

v. Sec'y of Health & Human Sery$859 F.2d 1156, 1162 (Zir. 1988)(emphasis

in original).

Moreover, an assessment of thisdh&LJ decision in Diaz’'s case strongly
suggests that it is flawed in numerousys/avhich could not be remedied through
remand. The Commissioner has conceded suroh error, the erroneous reliance

upon a 2013 date last insured to ignbre Rubinfeld’s March 2015 opinion that
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Diaz was totally disabled. Wk this error, standing alone, could potentially be
corrected on remand, we find that thereather shortcomings in this decision which
are not equally amenable to correctiorotigh a remand. Indeed, in our view, the
July 2018 ALJ decision was flawed in adbkt seven material w&which cannot be
readily remedied on remand.

First, the decision rested upon an implausible premise. Accepting as we do
the ALJ’s conclusiorihat Diaz waper se disabled from Mg 2008 through March
14, 2012, the ALJ’s ruling that beginniog March 15, 2012, Diaz was capable of
working requires the court taccept that in a single yi®iaz’'s medical condition
transformed from totally disabling as attea of law to permitting sedentary work.
On the current record we simplyrocet make this inferential leap.

Second, in reaching this conclusighe ALJ’'s decision did not take into
account that the burden of proof, bothtbe issue of continuing disability and on
the question of disability at Step 5,sted squarely with the Commissioner.
However, in assessing whether remand wdw¢ a meaningful exercise we must
consider which party bears the burden afgiron remand. In this case, that burden
must be carried by the Conmssioner and we concludeatthe existing evidence

would not enable the Commissiontermeet this burden of proof.
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Third, the ALJ’s decision in this casan afoul of a cardinal legal principle
in this field, the treating physan rule. As we have observed:

Under applicable regulations and the law of the Third Circuit, a treating
medical source's opinions are geally entitled to controlling weight,

or at least substantial weight. See., Fargnoli v. Massanari, 247 F.3d
34, 43 (3d Cir. 2001)(citing 20 CFR4®4.1527(c)(2); Cotter v. Harris,
642 F.2d 700, 704 (3d €i1981)). Oftentimegeferred to as the
“treating physician rule”, this principle is codified at 20 CFR
404.1527(c)(2), and is widely acceghtim the Third Circuit. Mason v.
Shalala, 994 F.2d 1058 (3d Cir. 1993ge also Dorf v. Bowen, 794
F.2d 896 (3d Cir. 1986). The regulaticalso address the weight to be
given a treating source's opinion: “If we find that a treating source's
opinion on the issue(s) of the natared severity of your impairment(s)

is well supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial
evidence in your case, we will givecontrolling weight.” 20 CFR §
404.1527(c)(2). “A cardinal pringle guiding disability, eligibility
determinations is that the ALJ acddreating physicians' reports great
weight, especially when their opoms reflect expert judgment based
on continuing observation of the patient's condition over a prolonged
period of time.” _Morales v. Ael, 225 F.3d 310, 317 (3d Cir.
2000)(citations omitted); See al®rownawell v. Commissioner of
Social Security, 554 F.3d 352, 355 (3d Cir. 2008). In choosing to reject
the treating physician's assessmantALJ may not make “speculative
inferences from medical reports amdhy reject a treating physician's
opinion outright only on the basis obntradictory medical evidence
and not due to his or her own ciigtity judgments, speculation, or lay
opinion.” Morales v. Apfel, supra at 317 .

Morder v. Colvin, No. 3:16-CV-213, 20M/L 6191892, at *10 (MD. Pa. Oct. 24,

2016). In this case, the ALJ’'s decisiomgimg benefits to Caz after March 2012
violated the treating physician rule and #heras a particulaatk of coherence to

the evaluation and rejection of Dr. Rofald’s March 2015 treating source opinion.



Initially, as it related to opinions regand Diaz’s condition prior to March 2012,
this treating source’s opinions were affeddgreat weight by the ALJ. However,
after March 2012, the ALJ held that Rubinfeld’s treating source opinions were
entitled to no weight whatsoever.

Fourth, as we have noted, the ratiert@r rejecting Dr. Rubinfeld’s March
2015 opinion also violated the basic legal tenet that: “Wlaemnflict in the
evidence exists, the ALJ mahoose whom to credit bidannot reject evidence for

no reason or the wrong reason.” PlummerApfel, 186 F.3d 422, 429 (3d Cir.

1999)(quoting Mason, 994 F.2d at 1066)); akls® Morales v. Apfel, 225 F.3d 310,

317 (3d Cir. 2000). Here, the ALJ cleangjected Dr. Rubinfeld’s March 2015
medical opinion for the wrong reason, errongly concluding that the opinion was
meaningless because it was issaftdr Diaz’s date last insured.

Fifth, the ALJ employed a suspect oatale in discounting the lay testimony
of Mrs. Diaz regarding her husband’s degoédisability. In this decision, the ALJ
gave little weight to this testimony citingetlwitness’ family relationship with the
claimant. Yet, while familibties and affinities may dor a withess’s perceptions,
the statements of thesdtmesses should not be automatically discounted simply
because they are related to a claimédiib the contrary, testimony from lay

witnesses who see the claimawery day is of particular value; such lay witnesses

33



will often be family members.” Smeh v. Chater, 80 F.3d 1273, 1289 (9th

Cir.1996)._ See Markoch v. ColviNo. 3:14-CV-00780, 2015 WL 2374260, at *13

n.4 (M.D. Pa. May 18, 2015iting Smolen v. Chater, 80 F.3d 1273, 1289 (9th

Cir.1996); Escardille v. BarnhariNo. 02-2930, 2003 WL 21499999 (E.D.Pa.

Jun.24, 2003) (noting that the ALJ inoperly rejected testimony by a claimant's

siblings because they had a vested intareshe claimant's fiances); Cowart v.

Comm'r of Soc. Sec2010 WL 1257343 at *8-9 (E.D.Mic Mar.30, 2010) (finding

that the ALJ improperly imputed bias ftack of credibility based on a familial
relationship).

Sixth, in addition to discounting theeating source opinion and the testimony
of the lay witness who knew Diaz best, feJ’'s decision gave little weight to four
consulting, examining sources who agnregarding the pfound impairments
experienced by Diaz since March of 200&reover, having discounted all of these
medical opinions, the ALJ then craftedRRC for Diaz which was not based on any
medical opinion evidence. In followingishcourse and effectively discountiad
medical opinions, the ALJ gave insufficiasredence to the concept that “[r]arely
can a decision be made regarding a claimant’s residual functional capacity without

an assessment from a physici@garding the functional diies of the claimant.”

Biller v. Acting Comm’r of Soc. Sec962 F. Supp. 2d 76Z78-79 (W.D. Pa. 2013)
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(quoting_Gormont v. Astrue, Civ. NA1-2145, 2013 WL 791455 at *7 (M.D. Pa.

Mar. 4, 2013)).

Seventh, and finally, the primary evidentiary premise for this ALJ decision
collapses under close scrutiny. In thlaly 2018 decision, the ALJ justified
discounting all of this evide® because: “Dr. Rubinfeldiseeatment records revealed
from March 2012 to December 2013, the pbgk examination findings were
essentially within normal limits.” (Tr. 1326However, we find that these treatment
records do not reveal results that wessentially within normal limits. Quite the
contrary, these records described Diaback pain as a recurring problem;
characterized the severity of this pas ranging between merate, moderate-to-
severe, and severand assessed Diaz’s functiomalpairment as falling between
moderate and sever€Tr. 1060-1117.) In shortothing about these treatment
records seems to be at atirmal. Rather they reflectcronic level of impairment
that varies between moderaiad severe. These findings,turn, were consistent
with Dr. Rubinfeld’s treatment notesyhich also documented Diaz’'s on-going
severe spinal pain. (Tr.157&658.) Furthermore, thesknical records corroborated
Dr. Rubinfeld’s numerous notations betweX14 and 2016 that Diaz was not able

to return to work. (Tr. 1659-79.) Therefore, the last factual underpinning for the
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ALJ’s July 2018 decision—the assertion tliziaz’'s treatment record contained
essentially normal findings—also fails.

In sum, when considered in combirmatithese seven flaws in the latest ALJ
decision in Diaz’'s case simply are ramnenable to correction through remand.
Accordingly, we find that it would beuhreasonable for a court to give the ALJ
another opportunity to consider new eviderconcerning the disability because the
administrative proceeding would result ynh further delay in the receipt of

benefits.” Podedworny v. Has, 745 F.2d 210, 221-23d Cir. 1984). Yet, while

on these facts a decision to remand ¢laise would inevitably add significant delay
to a decade-old administrative process asdltén substantial gjudice to Diaz, an
award of benefits at this time does mamtever prejudice the Commissioner. If the
Commissioner concludes that Diaz’'s medmahdition has improved sufficiently to
allow him to return to the work force, theeagy is not without recourse in this case.
The Commissioner could alws pursue administrative action seeking to terminate

those benefits, subject to judicial rewi by the courts. See generally Early v.

Heckler, 743 F.2d 1002, 1003 (3d Cir. 198Zherefore, consideration of the
potential prejudice to either party thatymrasult from a decision regarding whether
to award benefits in this case also weighfavor of Diaz, sice denying the plaintiff

benefits after ten years of litigation may result in great prejudice, but granting
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benefits at this time does not prevér@ Commissioner from carrying its burden of
proof on the issue of Diaz’s medical impement in another proceeding in the
future.

V. Conclusion

While we are mindful of the importaacof deference to agency decision-
making, we recognize that finality andirfeess are cardinal virtues of our legal
system, virtues which may on occasicall upon us to forego deference when
prolonged agency litigation has led toatlare admittedly flawed outcomes and a
claimant’s entitlement to relief is clear.

So it is in the instant case. We findatht is now time for this painfully
prolonged litigation to draw ta close. Concluding thalhe exacting requirements
set by law or an award of benefits aret mneder the extraordinary circumstances of
this case, it will be ordered that judgmentdmtered in favor athe plaintiff and the

Commissioner be directed to amd benefits in this case.
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An appropriate form of order followss.

K Martin C. Carlson
Martin C. Carlson
UnitedStatesMagistrateJudge

Dated: July 3, 2019

sWhile we reach this result, we clasg commending all counsel for the skill of
their advocacy. In particular, for plaiff's counsel this litigation has been a
testament to both persistence and paxge advocacy, qualities that mark the
highest ideals of our profession. Likewise, as the representative of a government
agency, Commissioner’s counsetplayed strong advocacy skills under
challenging circumstances, coupled westtmmendable candor to the tribunal
during oral argument.
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