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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JOSEPHKANE, etal.,
Plaintiffs,
Civil Action No. 18-3475BRM-DEA
V.

OLLIE’S BARGAIN OUTLET :
HOLDINGS,INC,, : OPINION

Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Court is DefendantOllie’s Bargain Outlet Holdings, Inc.’s (“Ollie’s” or
“Defendant”)Motion to Transfe’Venueto theUnited StateDistrict Courtfor the MiddleDistrict
of PennsylvanigECF No. 9.) Plaintiffs JosephKane (“Kane”), Candi Amuso(*Amuso”), and
Keisha Edwards’s(“Edwards”) (collectively, “Plaintiffs”) oppose the Motion(ECF No. 10.)
Havingreviewedheparties’'submission$iled in connectiorwith themotionsandhavingdeclined
to hold oral argumentpursuanto FederalRule ofCivil Procedure 78(b), for theasonsetforth
belowandfor goodcausehavingbeenshown, Defendant’s Motioto Transferis GRANTED.!

. BACKGROUND
This case a putativecollectiveactionbroughtby Plaintiffs on behalfof themselvesndall

other personsimilarly situated arisesout of claimsunder theFair Labor Standardéct of 1938

1 In additionto its Motion to TransferVenue, Ollie’s movesto dismissPlaintiffs’ claims for
equitablerelief pursuantto FederalRules of Civil Procedurel2(b)(1).In light of the Court’s
decisiongranting theMotion to TransferVenue,Ollie’s Motion to Dismissis mootandmay be
refiledin thetransfereeourtasappropriate.
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(“FLSA”), 29 U.S.C. 88 20%kt.seq, againsOllie’s, achainretailerof brandnamemerchandise
operating 250 storesin 20 states (Compl. (ECF No. 1) q1 1, 18-19) Plaintiffs are former
employes ofOllie’s. (Id. 117, 9, 12.Kaneis aresidenbf Philadelphia, Pennsylvaréaadworked
at Ollie’s in New Jersey (Id. 11 6-7.) Edwards andAmuso areresidentsof North Carolinaand
worked at Ollie’s in North Carolina. [d. 11 9-10, 12-13.)Ollie’s is a Delawarecorporation
headquartereoh Pennsylvania.lg.  16.)

During thecourseof employment,Plaintiffs were given the designabn of “Co-Team
Leader$ andclassifiedasexemptfrom coverage of thELSA overtimeprotection provisionsld.
11 36, 51.)However, Plaintiffs allege thar primary job dutiesas “Co-Team Leaders”did not
materiallydiffer from the duties of norexempthourly employees(ld. 147.) Plaintiffs allegelly
worked overforty hoursperworkweekwithout receivingovertimewage.(Id. § 37.)Specifically,
Plaintiffs allege “Pursuantto a centralized,companywide policy, pattern and/or practice,
DefendantglassifiedCo-TeamLeadersandothersimilarly situatedcurrentandformeremployees
holding comparablepositions . . . asexemptfrom coverageof the overtime provisions of the
FLSA. (1d. 11 50, 70.Accordingly, Plaintiffs bringthis putativecollectiveactionagainsOllie’s
for misclassifyingandfailing to payovertimecompensatioto nonexemptmployeesn violation
of theFLSA, 29 U.S.C. 88 20%t.seq.(Id. 1156-57.) Plaintiffsareseekingo recover(a) “unpaid
wagesfor all of the hours workedby them, as overtime compensation”{b) additional,equal
amount ofliquidateddamagegor Ollie’s allegedwillful violation of theFLSA; and(c) wagesfor
unreasonablylelayedpayments, attorneydgees,and costs.(ld.  83.) Further, Plaintiffs seek
declaratoryandinjunctiverelief to enjoin Ollie’'s from engagingn the allegedpractices.(ld. at

Prayerfor Relief.)



. L EGAL STANDARD
A motion to transfevenue is governed 38 U.S.C. § 1404 (ayvhich reads:
For the convenienceof the partiesandwitnessesin the interestof
justice, a district court may transferany civil actionto any other
district or division whereit might have beenbroughtor to any
district or divisionto which all partieshaveconsented.

Thereforejn deciding a motion to transfer the Court musfirst determinewhetherthe
alternativeforumis a proper venud=ernandes/. DeutscheBank Nat'ITrustCo, 157F. Supp. 3d
383, 389(D.N.J.2015);see28 U.S.C. § 1391. Venus appropriate in:

(1) a judicial district in which any defendantresides,if all

defendantsreresidentsf the Statein which thedistrictis located;

(2) ajudicial district in which a substantiapart of the eventsor

omissions givingiseto theclaim occurred,or a substantigdart of

propertythatis the subject ofheactionis situated;or (3) if thereis

nodistrictin which anactionmayotherwisebe broughtasprovided

in thissectionanyjudicial districtin which anydefendants subject

to thecourt’spersonajurisdictionwith respecto suchaction.
28 U.S.C. § 1391(bOnceproper venués established”[t]he decisionwhetherto transferfalls in
the soundliscretionof thetrial court.” Park Inn Int’'l, L.L.C.v. Mody Enters.Inc., 105F. Supp.
2d 370, 371D.N.J. 2000).However,“the burden ofestablishinghe needfor transfer. . .rests
with the movant.”Jumarav. StateFarmIns. Co, 55 F.3d 873, 87€d Cir. 1995).

In exercisingits discretionandruling on this motion, a couraippliesa balancinged that
takes into accountthe threefactorsenumeratedn Section1404(a):(1) the convenienceof the
parties (2) the convenience of theithessesand(3) theinterestsof justice Liggett Grp.,Inc. v.
R.J.Reynolds Tobacco CA.O2F. Supp. 2d 51826(D.N.J.2000)(citation28 U.S.C. § 1404(a);
Jumarg 55 F.3dat 879). Thesefactorsare not exclusiveand mustbe appliedthrough dflexible

andindividualizedanalysis. . .madeon the uniquéactspresenteih eachcase.’ld. at527(citation

omitted).
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The first two factors havebeenrefinedinto a nonexhaustivdist of privateand public
interestfactorsfor a courtexamineandbalance SeeJumarag 55 F.3dat 879-80.With respecto
the privatenterestfactors,a court should consider:

(1) plaintiff’ sforum preferenceasmanifestedn the originalchoice
(2) the defendant preference (3) whether the claim arose
elsewherg(4) the convenience of theartiesasindicatedby their
relative physicalandfinancial condition;(5) the convenience ahe
witnesses-but onlyto theextentthatthewitnessesnayactuallybe
unavailabléefor trial in one of thefora; and(6) thelocationof books
andrecords(similarly limited to the extentthat the files could not
be producedn thealternativeforum).
Danka Funding, L.L.Cv. Page, Scrantom, Sproudejcker& Ford, P.C, 21F. Supp. 2d 465, 474
(D.N.J.1998) ¢iting Jumarag 55 F.3dat 879).With respecto the public inérestfactors,acourt
should consider:
(1) theenforceabilityof the judgment(2) practicalconsiderations
that could makethetrial eay, expeditious, or inexpensiv€3) the
relativeadministrativedifficulty in thetwo foraresultingfrom court
congestiort (4) thelocal interestin deciding local controversiest
home;(5) the publicpolicies of thefora; and(6) the familiarity of
thetrial judgewith the applicabletatelaw in diversitycases.”
Id. (citing Jumarg 55F.3dat 879-80.
1. DECISION
A. Personal Jurisdiction

In movingto transfervenue Ollie’s argueghe MiddleDistrict of Pennsylvani a proper
andsuperior venugECFNo. 9 at 3.) As aninitial matter,this actionmay betransferredpursuant
to theplain language of 28 U.S.C. § 1404(ajhere“a district courtmaytransferanycivil action
to any other district or division where it might have been brought.” Pursuanto 28 U.S.C.

§ 1391(b)(1),"[a] civil actionmay be broughin . . . ajudicial district in which any defendant

residesjf all defendantsireresidentf the Statein which thedistrictis located.”Here,Ollie’s is



the soledefendanin this matterandheadquartedin Harrisburg,Pennsylvaniaf ECFNo. 1 1 16.)
Accordingly, the Court finds thisaction could havebeenbroughtin the Middle District of
Pennsylvaniandmay,therefore proceedwith its analysisof weighingprivateandpublicinterest
factors
B. Private Interest Factors

Ollie’s arguesprivateinterestfactorsweighin the favor oftransferringthis matterto the
Middle District of Pennsylvania ECFNo. 9 at5.) Specifically,Ollie’s argueshe MiddleDistrict
of Pennsylvanias wherethecompanyis headquarteredndcentrallyoperatesalargernumber of
putativecollectivemembergeside Plaintiffs’ claimsaroseandkeywitnesseanddocumentsre
located (Id. at5-11.)In opposition Plaintiffs argueprivateinterestfactorsweighagainstransfer
(ECF No. 10 at 6-8.) Specifically, Plaintiffs arguetheir choiceof forum should begiven greaer
deferenceand Plaintiffs’ claims arosein the District of New Jersey (Id. at 7-9.) Additionally,
Plaintiffs argueOllie’s conducts businesa New Jerseykey witnessesvorking for Ollie’s are
likely to testify regardles®f venue andOllie’s hasgreateffinancialresourceso afford litigating
in this District. (Id. at 10-11.)

1. Parties’ForumPreferenceand Convenience athe Parties.

The parties’ forum preferencesand conveniencein this action inherently compete.
Generally,'the plaintiff’'s choiceof forumis of paramountoncernn deciding anotionto transfer
venue.”Nat’| Micrographics SyslInc.v. Canon U.S.Alnc., 825F. Supp. 671, 68(D.N.J.1993).
However “[tlhe choiceof forum by a plaintiff is simply a preferenceijt is not a right.”Liggett
102 F. Supp. 2dat 530. Notably, aplaintiff's choice of forum “becomessubstantiallyless
importantfwhere]hesuesrepresentativelpn behalfof aclass.”JobHainesHomefor theAgedv.

Young 936F. Supp. 223, 228).N.J.1996) (quadtionomitted).In the presentase although the



District of New Jerseyis Plaintiffs’ preferredvenue,Plaintiffs bring this action on behalf of a
putative collective with memberdocatedacrossthe United States (ECF No. 1 | 21.)Because
potentialmembersare scatteredhroughoutseveralstates Plaintiffs’ choiceof forum is afforded
lessdeferenceSee Santomenno Transamericd.ife Ins. Co, No. 11-736, 2012VL 1113615at
*5 (D.N.J.Mar. 30, 2012)“[A] plaintiff's choiceof forumis accordedessdeferencéecauséehe
potentialmembersf theclasswill likely bescatteredcrosgheUnitedStates.”) Thereforewhere
potentialplaintiffs residein bothdistrictsbut no defendans locatedin theDistrict of New Jersey,
the MiddleDistrict of Pennsylvanias the more favorable venueSpackv. TransWorld Entm’t
Corp, No. 17-2687, 201TVL 6209218at*7 (D.N.J.Dec.8, 2017).

Further, while “substituting one party’s inconveniencefor another’s hardlyappearsa
substantialeasorfor granting[a] motion[to transfer],”Park Inn Int’'l, LLC, 105F. Supp. 2dat
378, atransferherewill notresultin amere substitution of inconvenienc&senerally,“a strong
presumption of convenienegistsin favor of adomestiglaintiff’s choserforum.” Windtv. Qwest
Comm.Intern., Inc., 529 F. 3d 183, 190(3d Cir. 2008), cert. denied 555 U.S. 1099 (2009).
However,none of thenamedPlaintiffs residein New Jersey(ECF No. 1 116, 9, 12.)Indeed,
Pennsylvanias not only hometo Ollie’s, but also hometo Kang a namedPlaintiff. (Id. { 6.)
NeitherEdwards nor Amus@refrom New Jerseyputresidentof North Carolira. (1d. 119, 12.)
Therefore becausehe soledefendanin this caseis headquartereth Pennsylvania, but none of
the namedPlaintiffs residein New Jersey,the private interestfactorsweighing parties’ forum
preferenceandconvenience favoisansferto the MiddleDistrict of PennsylvaniaSeeFerraTex,
Inc.v. U.S.Sewer& Drain, Inc., 121F. Supp. 3d 432, 44M®.N.J.2015) (findingthat“a plaintiff's
preferencemanifestedthrough his oher forum choice,is to be given lessdeferencevhenthe

choiceis not theplaintiff's homeforum”); Plotnickv. Comput.Sci. Corp. DeferredComp.Plan



for Key Exec, No. 14-303, 2015WL 4716116,at *2 (D.N.J. Aug. 7, 2015) (“Although the
plaintiffs’ choiceof venuegenerallymilitatesagainsttransfer lessdeferene maybe appropriate
where,ashere,theplaintiff does not sui his forum.”); Spackv. TransWorld Entm’t Corp. No.
17-2687, 201TWL 6209218at*7 (D.N.J.Dec.8, 2017).

2. ForumPlaintiffs’ ClaimsArose

The partiesdisputethe locationof wherePlaintiffs’ FLSA claimsarose(ECFNo. 9 at 7;
ECF No. 10 at 7.) The third private interest facto—whether the plaintiffs’ claims arose
elsewhere-"maybebestunderstoodisa consideration aihich forum constituteghe‘centerof
gravity’ of the disputeits eventsandtransactions.TravelodgeHotels,Inc. v. Perry Developers,
Inc., No. 11-1464, 201WWL 5869602at *5 (D.N.J. Nov. 22, 2011(citing Park Inn Int’l, 105F.
Supp. 2dat 377-78).Significantly, “the location of the allegedinjury is not consideredvhen
determiningthe ‘centerof gravity’ or wherethe claim arosein matterswhereno physicalinjury
hasoccurred.”"Santomennc2012WL 1113615at *8. Rather,[t] he centerof gravityanalysisis
afact sensitiveinquiry thatseekgo identify theforum in which the operativefactsgiving rise to
thelitigation occurred.”ld., at*7; DaysInns Worldwidelnc.v. RamLodging,LLC, No. 09-2275,
2010WL 1540926,at*6 (D.N.J. Apr. 14, 2010).Accordingly, “[w]hen the centralfacts of the
lawsuit occur outsidethe forum state, a plaintiff's selectionof that forum is entitled to less
deference.LG Elecs. Inc. v. First Intern. Computernc., 138F. Supp. 2d 574, 59(.N.J.2001)
(citationomitted).

Here,while Kanewaspersonallyaffectedoy Ollie’s conductwhenworkingin New Jersey,
thecrux of Plaintiffs’ putativecollectiveactionis “Defendanthasengagedn awidespreagattern
and practie of violating the FLSA.” (ECF No. 1 § 75.) Indeed, throughotiteir Complaint,

allegatiors focus onOllie’'s “failure to compensatats employees,including Plaintiffs and



Collective Action Members.”(Id. T 79.)1t is Ollie’s “centralized,companywide policy, pattern
and/orpractice”(id. 1 50), not the underlyindamagesufferedto Kane,which must beconsidered
to determinethecenterof gravity ofthislitigation. SeeNPR,Inc. v. Am.Intern.Ins. Co. ofPuerto
Rico No. 00-242, 2001WL 294077,at *4 (D.N.J. Mar. 28, 2001);Santomenno2012 WL

1113615,at *8 (“[B]ecausePlaintiffs are acting on behalfof a putativeclass,it is importantto

recognizethat membersof the proposedlasswill havesufferedinjury throughoutthe United

Statesandiits territories.”). Therefore Ollie’s Pennsylvanidheadquartersvhere companywide

policies and practiceswere instituted is the center of gravity of Plaintiffs’ claims. In re

Consolidated Parioddlitig., 22F. Supp. 2d 320, 323-24D.N.J. 1998)(“The plaintiff's interest
decreasegvenfurther wherethe centralfacts of alawsuit occur outside thechosenforum.”).

Accordingly,this factorweighsin favor oftransfer.

3. Conveniences of the/ithessesX Locaion of BooksandRecords

Thepartiesdisputewhetherthe conveniencr key withessesandlocationof documents
favortransferto theMiddle District of Pennsylvanigf ECFNo. 9at10-11;ECFNo. 10at10-11.)
“Witness convenience should lmnsiderednly to the extentthat any withessmay actually be
unavailablefor trial in one of thefora.” Jumarg 55 F.3dat 879. Plaintiffs rely on TruePosition,
Inc. v. Polaris Wireless Inc., for the positiornthateachpartyis “obligatedto procureattendance
of its own employeedor trial.” No. 12-646, 2012VL 5289782.at *6 (D. Del. Oct. 25, 2012)
(citation omitted). However,Ollie’s identifies one keywitness,a nowretired Vice Presidentof
HumanResourceswho no longer workdgor Ollie’s andresidesbeyondof this Courts subpoena
power.(ECF No. 9 at 10); seealso TravelodgeHotels,Inc., 2011WL 5869602 at *7 (“To the
extentthat identified key witnessesare beyondthe compulsory process ahis court, this factor

weighs. . .in favor of transferto the alternativeforum.” (citation omitted)} Newhallv. Chase



HomeFin. LLC, No. 10-2749, 2010NL 4387517,at *5 (D.N.J. Oct. 28, 2010) (finding‘[a]
forum’sinability to reachnonpartywitnesse®utside othisradiusis thereforeanimportantfactor
weighing againsttransfer.”). In contrast,Plaintiffs fail to identify any potentialwithessesvho
wouldfall outside the MiddI®istrict of Pennsylvania’subpoena power.

Moreover while Plaintiffs offer to travelto thelocationof Ollie’s witnessegor deposition
and argueformer employees'would mostlikely testify in a 30(b)(6) deposition regardlessof
venue” (ECF No. 10 at 10), “[t]he availability of depositionsas a methodof providingwitness
testimonyis not determinativein requestdo transfervenue].”Ramada Worldwide \Bdlmark
Sarasota 2006WL 1675067 at *4 (D.N.J.Junel5, 2006).Accordingly, the conveniencef the
witnes®sfavorstransfer.

Finally, with respecto thelastprivateinterestfactor—thelocationof booksandrecords—
Ollie’s concedesadvancesn technologyhave allowed for the easein exchangingdocuments.
(ECFNo. 9at 11.) Accordingly this factorweighsagainsttransfer.See Travelodgklotels,Inc.,
2011WL 5869602at*7 (“[T]he locationof therelevantdocumentsvill only beconsideedto the
extentthatthe documenteelevantto thelitigation would be unduly burdensome or expensive
transporto eitherforum.” (citing RAM Lodging 2010WL 1540926at *7)).

C. Public Interest Factors

Thepartiesdo notcontestwhethertwo of thesix publicinterestfactors—theenforceability
of anyjudgment or théamiliarity of thetrial judgewith applicablestatelaw in diversitycases—
weigh in favor of or againstan alternativeforum. (ECF No. 9 at 12; ECF No. 10 at 11-12.)
Therefore thosetwo factorsareneutralin this analysis andthe partiescontesttheremainingfour

public interestfactors: (1) thepracticalconsiderations dffrial, (2) relative court congestion(3)



local interestin decidingthe controversyand (4) public policy of thefora. Jumarg 55 F.3dat
879-880

Ollie’s argueslitigation in the Middle District of Pennsylvaniawill be easier,less
expensiveandmoreexpeditious(ECFNo. 9at12.)Specifically,Ollie’'s argues'severalpersonnel
who couldtestifyregarding the developmesmdimplementatiorof Ollie’s wageandhourpolicies
and practices[]are locatedin Harrisburg.” (Id.) Plaintiffs arguetrial will not be burdensome
becaus®llie’s does businesa New Jerseyandhasgreateffinancialresourceso affordlitigating
in this District. (ECFNo. 10at 12-13.)

The Courtalreadyfound the privatenterestfactorsregardingconvenienceof witnesses
weighsin favor oftransfer.n weighingthe publianterestfactorrelatedto practicalconsideration,
potentialdelayscausedy withesseseedingo travelmay be consideredseeCarterv. U.S, No.
10-2927, 2010VL 3322704 at *3 (E.D. Pa.Aug. 20, 2010)Colonv. PitneyBowesCorp. No.
06-5016, 200TVL 496875at*4 (D.N.J.Feb.8, 2007).In light of thefact Plaintiffs do notreside
in New Jersey,and becaiseOllie’s is locatedin Pennsylvania, theverall likelihood of delays
causedy litigation is greaterandtransferto the MiddleDistrict of Pennsylvania woulthaketrial
easier more expeditious, otessexpensive SeeAtanassow. AmspecServs.LLC, No. 15-3628,
2016WL 740269at*5 (D.N.J.Feb.24, 2016)Accordingly,thisfactorweighsin favor oftransfer.

Further,to the extentOllie’s arguestransferis properbecausedhe court’s docketfor the
District of New Jerseyis relatively morecongestd thanthat of Middle District of Pennsylvania
(ECFNo.9at11-12),relative congestiorof therespectivecourts’docketss not afactorof great
importancen thistype of motion.” Clark v. BurgerKing Corp, 255F. Supp. 2d 334, 33®.N.J.
2003).Nonethelessstatisticsofferedby Ollie’s shows théistrict of New Jerseys approximately

five monthsmorecongestedhanthe MiddleDistrict of Pennsylvanig ECFNo. 9at13.) Although
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Plaintiffs contends th&ve-monthgapis negligible Plaintiffs do not advancanysupportfor thar
argument (ECF No. 10 at 12.) Accordingly,becausehe District of New Jerseyis therelatively
more congested’enuethanthe MiddleDistrict of Pennsylvanig this factor weighsin favor of
transfer.

Finally, the parties disputewhether public policy and local interestssupporttransfer.
Ollie’s arguesa Pennsylvania jury should consider thgality of the allegedclaims and the
Middle District of Pennsylvania shouledgulatethe conduct of corporatiorreeadquartereah its
state (ECF No. 9 at 14-15.)Plaintiffs argueNew Jerseyjurors havea local interestin deciding
this casebecausePlaintiff Kane’s claims aroseout of New Jersey (ECF No. 10 at 12-13.)
However,the Courtalreadyconcluded theenterof gravitywherePlaintiffs’ claim arosewasthe
Middle District of Pennsylvania-Ollie’s headquarterwherepoliciesand practicessurrounding
the alleged FLSA claims were instituted. BecausePlaintiffs bring this action on behalf of a
collective with potentialmembersscatteredamongseveralstates interess in this caseraises
beyond entirely local issues.Therefore,where allegatons againstOllie’'s centersaroundits
Pennsylvania headquarteesid none of thenamedPlaintiffs residein New Jerseypublic policy
and local interestssupport the MiddleDistrict of Pennsylvaniaas the more favorablevenue.
Accordingly,thesetwo factas weighin favor oftransfer.

Taking into account the privatand public interestfactors and the interestsof justice,
Liggett Grp.,Inc. 102F. Supp. 2cat526(citing 28 U.S.C. § 1404(a)), the Court findfie’s meets
its burden ofestablishingthe needfor transfer.Jumarg 55 F. 3d at 879. Accordingly, Ollie’s

Motion to TransferVenueto the Middle District of Pennsylvania GRANTED.

2 SeeUnited StatesCourts,Statistical Tables forthe Federal Judiciarytbl. C-5 (June 30, 2018),
http://www.uscourts.gov/statistics/tablég(statisticaltablesfederaljudiciary’2018/06/30.
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V. CONCLUSION
For the reasonsset forth above,Ollie’s Motion to TransferVenue (ECF No. 9) to the
Middle District of Pennsylvania ISRANTED. Ollie’s Motion to Dismiss Plaintiffs’ equitable
relief claims(ECF No. 9)is moot and may be refiled in the transferee court if appropAate

appropriateorderwill follow.

Date: November26, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI

UNITED STATESDISTRICT JUDGE
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