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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA

LISA K. RETTZO, ) CIVIL ACTION NO. 1:19-CV-880
Raintiff )
)
V. )
) (ARBUCKLE, M.J.)
ANDREW SAUL! )
Defendant )

MEMORANDUM OPINION

l. INTRODUCTION

Plaintiff Lisa K. Rettzo, an adult inddual who resides within the Middle
District of Pennsylvania, seeks judicial review of the final decision of the
Commissioner of Social Security (“@wnissioner”) denying her application for
disability insurance benefits under Title lItbke Social Security Act. Jurisdiction is
conferred on this Court pursuant to 42 U.S.C. 8405(Q).

This matter is before me, upon contsehthe parties pursuant to 28 U.S.C.
8§ 636(c) and Rule 73 of ¢hFederal Rules of CiviProcedure. (Doc. 9). After

reviewing the parties’ briefs, the Commaser’s final decision, and the relevant

1 Andrew Saul was sworn in as CommissioaESocial Security on June 17, 2019.
He is automatically substituted as a paoairsuant to Fed. R. Civ. P. 25(@Bee also
Section 205(g) of the Social Securifct, 42 U.S.C. 8405(g) (action survives
regardless of any change in the par®ccupying the office of Commissioner of
Social Security). The caption in thiase is amended to reflect this change.
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portions of the certified administrativeatrscript, | find the Commissioner's final
decision is supported by substantial eviceenAccordingly, Irecommend that the
Commissioner’s final decision be AFFIRMED.

Il BACKGROUND & PROCEDURAL HISTORY

On October 30, 2016, Plaintiff protectiydiled an application for disability
insurance benefits under Title 1l of the Social Security Act. (Admin. Tr. 52). In this
application, Plaintiff alleged she becadisabled as of May 13, 2013, when she was
forty-five years old, due to the following conditions: epilepsy, chronic pain
syndrome, back injury, osteoarthritis (ji@mnd gastroesophageal reflux disease.
(Admin. Tr. 259). Plaintiff alleges thatéhcombination of these conditions affects
her ability to lift, squat, bend, standeach, walk, sit, kneel, climb stairs,
remember/memorize, complete taskspncentrate, understand, and follow
instructions. (Admin. Tr. 271). Plaintiff hag least a high school education and is
able to communicate inrfglish. (Admin. Tr. 59).

On February 9, 2017, Plaintiff's appltean was denied at the initial level of
administrative review. (Admin. Tr. 52). Gebruary 21, 2017, Plaintiff requested
an administrative hearingd.

On April 3, 2018, Plaintiff, assisteloy her counsel, appeared and testified
during a hearing before Administrative waludge Scott M. Staller (the “ALJ").

(Admin. Tr. 60). On August 14, 2018, the Alssued a decision denying Plaintiff's
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application for benefitdd. On August 27, 2018, Plaintiff requested review of the
ALJ’s decision by the Appeals Council oktloffice of Disability Adjudication and
Review (“Appeals Council”). (Admin. Tr236). Along with her request, Plaintiff
submitted new evidence that was not avadablthe ALJ when the ALJ’s decision
was issued. (Admin. Tr. 10-48).

On May 1, 2019, the Appeals Council deshiPlaintiff's request for review.
(Admin. Tr. 1).

On May 22, 2019, Plaintiff initiated i action by filing a Complaint. (Doc.
1). In the Complaint, Plaintiff allegesatithe ALJ’s decision denying the application
IS not supported by substantial evidencel enproperly applies the relevant law and
regulations. (Doc. 1, 11 18-31s relief, Plaintiff requestthat the Court reverse the
Commissioner’s final decision and award Hdéegor in the alternative grant any
other such relief as is justified. (Doc. 1).

On July 29, 2019, the Commissioner filmdAnswer. (Doc. 4). In the Answer,
the Commissioner maintains that the decisioldling that Plaintiff is not entitled to
disability insurance benefits was madeactordance with thiaw and regulations
and is supported by substantial evideribec. 4, § 13). Along with his Answer, the
Commissioner filed a certified transcrigftthe administrative record. (Doc. 5).

Plaintiff's Brief (Doc. 12) and the Comssioner’s Brief (Doc13) have been

filed. Plaintiff did not file a reply. This matter is now ripe for decision.
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I1l. STANDARDS OF REVIEW
A. SUBSTANTIAL EVIDENCE REVIEW — THE ROLE OF THIS COURT

When reviewing the Commissionersndéil decision denying a claimant’s
application for benefits, this Court’s reviesvlimited to the question of whether the
findings of the final decision-maker aseipported by substantial evidence in the
record.Seed42 U.S.C. § 405(g)Johnson v. Comm’r of Soc. Sé829 F.3d 198, 200
(3d Cir. 2008);Ficca v. Astrue 901 F. Supp. 2d 533, 536 (M.D. Pa. 2012).
Substantial evidence “does not mean a largmnsiderable amount of evidence, but
rather such relevant evedce as a reasonable mind miglestept as adequate to
support a conclusionPierce v. Underwood487 U.S. 552, 565 (1988). Substantial
evidence is less than a preponderanceeéthdence but more than a mere scintilla.
Richardson v. Peralegl02 U.S. 389, 401 (1971). A single piece of evidence is not
substantial evidence if the ALJ ignores ctauailing evidence ofails to resolve a
conflict created by the evidenddason v. Shalala994 F.2d 1058, 1064 (3d Cir.
1993). But in an adequately developadttial record, substaat evidence may be
“something less than the weight of the evidence, and the possibility of drawing two
inconsistent conclusions from the eviderdoes not prevent [the ALJ’s decision]
from being supported by substantial eviden€otisolo v. Fed. Maritime Comm’n

383 U.S. 607, 620 (1966).
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“In determining if the Commissioner’s decision is supported by substantial

evidence the court must scrutia the record as a whold.&slie v. Barnhart304 F.
Supp. 2d 623, 627 (M.D. Pa. 2003). The quedtisiore this Court, therefore, is not
whether Plaintiff is disabled, but whetitee Commissioner’s finding that Plaintiff
Is not disabled is supported by substrevidence and wareached based upon a
correct application of the relevant lagee Arnold v. ColvinlNo. 3:12-CV-02417,
2014 WL 940205, at *1 (M.D. Pdar. 11, 2014) (“[I]t has been held that an ALJ’s
errors of law denote a lack of subs#ial evidence.”) (alterations omittedurton v.
Schweiker512 F. Supp. 913, 914 (W.D. Pa. 198The Secretary’s determination
as to the status of a claim requires theeaxrapplication of the law to the facts.”);
see also Wright v. Sulliva®00 F.2d 675, 678 (3d Cit990) (noting that the scope
of review on legal matters is plenarfficca, 901 F. Supp. 2d at 536 (“[T]he court
has plenary review of all¢gal issues . . . .").

B. STANDARDS GOVERNING THEALJ' SAPPLICATION OFTHE FIVE-STEP
SEQUENTIAL EVALUATION PROCESS

To receive benefits under the Socia&c8rity Act by reason of disability, a
claimant must demonstrate an inabilityémgage in any substtal gainful activity
by reason of any medically determinable pbgsor mental impairment which can
be expected to result in death or whicls hested or can be expected to last for a

continuous period of not less tha& months.” 42 U.S.C. § 423(d)(1)(A9ee also

Page 5 of 45



Case 1:19-cv-00880-WIA Document 14 Filed 10/13/20 Page 6 of 45

20 C.F.R. 8 404.1505(a)ro satisfy this requirementcéaimant must have a severe
physical or mental impairment that makié impossible to do his or her previous
work or any other substantial gainful activibat exists in the national economy. 42
U.S.C. § 423(d)(2)(A); 20 C.R. § 404.1505(a). To receimenefits under Title 1l

of the Social Security Ac claimant must show that loe she contributed to the
insurance program, is under retirement agel, became disabled prior to the date on
which he or she was last insurd@. U.S.C. § 423(a); 20 C.F.R. § 404.131(a).

In making this determination at tla@lministrative level, the ALJ follows a
five-step sequential evaluati process. 20 C.F.R. § 40420%a). Under this process,
the ALJ must sequentially determine:) (Whether the claimant is engaged in
substantial gainful activity; (2) whetheretltlaimant has a severe impairment; (3)
whether the claimant’s impairment meetequals a listed impairment; (4) whether
the claimant is able to do his or her pastvant work; and (S)hether the claimant
is able to do any other work, considering ar her age, educati, work experience
and residual functional capacit{RFC”). 20 C.F.R. § 404.1520(a)(4).

Between steps three and four, the Ahdst also assess a claimant’'s RFC.

RFC is defined as “that whican individual is still abléo do despite the limitations

2 Throughout this Report, | cite to thersion of the administrative rulings and
regulations that were in effect on the date the Commissioner’s final decision was
issued. In this case, the ALJ’s decisiarhich serves as the final decision of the
Commissioner, was ised on August 14, 2018.
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caused by his or her impairment(sBurnett v. Comm’r of Soc. Se220 F.3d 112,
121 (3d Cir. 2000) (citations omitteddee als®0 C.F.R. § 404.1520(e); 20 C.F.R.
8 404.1545(a)(1). In makingithassessment, the ALJ catess all the claimant’s
medically determinable ipairments, including any non-severe impairments
identified by the ALJ at step two of has her analysis. 20 C.F.R. § 404.1545(a)(2).

At steps one through four, the ctemant bears the initial burden of
demonstrating the existence of a medicdiyerminable impairment that prevents
him or her in engaging in any of his orlpast relevant worlkd2 U.S.C. § 423(d)(5);

20 C.F.R. §404.1512(ayYJason 994 F.2d at 1064. Once this burden has been met
by the claimant, it shifts to the Commissionest@p five to show that jobs exist in
significant number in the national economy ttinegt claimant could perform that are
consistent with the claimant’s age, edtion, work experiete and RFC. 20 C.F.R.

§ 404.1512(b)(3)Mason 994 F.2d at 1064.

The ALJ’s disability determination muatso meet certain basic substantive
requisites. Most significant among these ldganchmarks is a requirement that the
ALJ adequately explain the legal and fattasis for this didality determination.
Thus, to facilitate review of the decisiander the substantial evidence standard, the
ALJ's decision must be accompanied byl@ar and satisfactory explication of the
basis on which it restsCotter v. Harris 642 F.2d 700, 704 (3d Cir. 1981). Conflicts

in the evidence must be resolved dhd ALJ must indicate which evidence was
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accepted, which evidence svaejected, and the reasons for rejecting certain
evidenceld. at 706-707. In addition, “[t{jhe ALmust indicate ihis decision which
evidence he has rejected and which heeiging on as the basis for his finding.”
Schaudeck v. Comm’r of Soc. $481 F. 3d 429, 433 (3d Cir. 1999).

V. DISCUSSION

Plaintiff raises the following issues in her statement of errors:

(1) Whether the Administrative Law Judgered and abused his discretion
by failing to properly consider the limitations in Plaintiff's residual
functional capacity from her myofascial hip pain, chronic pain
syndrome, osteoarthritis of both kneasd epilepsy, all of which were
determined to be gere impairments?

(2) Whether the Administrative Law Judgered and abused his discretion
in failing to consider the limitations Plaintiff's residual functional
capacity with regards to her kidmal shoulder painower and upper
back pain, cognitive impanent, anxiety and cogfive deficits, which
were not mentioned by the Administive Law Judge in his decision,
and in failing to develop the record, in particular, regarding Plaintiff's
cognitive impairments?

(3) Whether the Administrative Law Judgered and abused his discretion
in setting forth his determinationf Plaintiff's residual functional
capacity in light of (1) the opinion from Dr. Mark Folk, her primary
care physical who completed Residual Functional Capacity
Evaluation and (2) the Functional Gaty Evaluation as opposed to
the opinion of the state agcy medical consultant?

(4) Whether the Administrative Law Ju@ered and abused his discretion
in failing to consider the Plaintiffase of a cane in her right dominant
hand and the effect upon Plaintiffesidual functional capacity.

(Doc. 12, pp. 1-2).
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A.  THEALJ sSDECISIONDENYING PLAINTIFF’S APPLICATION

In his August 2018 decision, the Alfdund that Plaintiff met the insured
status requirement of Title Il of the SatSecurity Act through September 30, 2016.
(Admin. Tr. 54). Then, Plaintiff's applitimn was evaluated at steps one through
five of the sequentiadvaluation process.

At step one, the ALJ found that Plafhtlid not engage in substantial gainful
activity at any point betweeOctober 21, 2014 (Plaintif’alleged onset date) and
September 30, 2016 (Plaintiftlate last insured) (“the relevant peti). (Admin.

Tr. 55). At step two, the ALJ found that, during the relevant period, Plaintiff had the
following medically determindb severe impairments:yufascial hip pain, chronic
pain syndrome, osteoarthrito$ both knees, and epilepdyg. The ALJ did not note

the presence of any non-severe or non-mdéygidaterminable impairments. At step
three, the ALJ found that, during the relevaeriod, Plaintiff did not have an
impairment or combination of impairmes that met or nkcally equaled the
severity of an impairment listed in 20FCR. Part 404, Subpart P, AppendiXd..

Between steps three amaur, the ALJ assesseddiitiff's RFC. The ALJ
found that, during the relemt period, Plaintiff retaiad the RFC to engage in
sedentary work as defined29 C.F.R. § 404.1567(a) except:

She is limited to occasionally cliomg ramps or stairs. She can never

climb ladders, ropes, or scaffol&he can occasionally balance, stoop,
kneel, crouch, or crawl.
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(Admin. Tr. 55).

At step four, the ALJ found that Prieiff had no past relevant work. (Admin.
Tr. 59). At step five, the ALJ found that, caaesring Plaintiff's age, education, work
experience, and RFC Plaintiff could engagetimer work that existed in the national
economy. (Admin. Tr. 59). To support lsenclusion, the ALJ relied on testimony
given by a vocational expert during Plaifi administrative hearing and cited the
following three (3) representative occtipas: final assembler, optical goods (DOT
#713.687-018; order clerk, food andvbeage (DOT #209.56@14); and dowel
inspector (DOT #669.687-014). (Admin. Tr. 60).

B.  WHETHER THEALJ FAILED TO ACCOUNT FOR THECREDIBLY

ESTABLISHED LIMITATIONS RESULTING FROMPLAINTIFF’'S MEDICALLY
DETERMINABLE IMPAIRMENTS

As discussed above, a clainig RFC is defined as “the most [a claimant] can
still do despite [his or her] limitationsfaking into account all of a claimant’s
medically determinable ipairments. 20 C.F.R. §404.1545. In making this
assessment, the ALJ is required to constdercombined effecdf all medically
determinable impaments, both seve and non-severeld. Although such
challenges most often arise in the conhtek challenges to the sufficiency of
vocational expert testimony, the law is clear traRFC assessmenatHails to take
all a claimant’'s credibly establishdamitations into account is defectivé&see

Rutherford v. Barnhart399 F.3d 546, 554 n. 8 (3d Cir. 2005) (noting that an
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argument that VE testimony cannot beeadlupon where an ALJ failed to recognize
credibly established limitations during &FC assessment is best understood as a
challenge to the RFC assessment its8ijles v. Comm’r of Soc. Se229 F. App’x

140, 147 (3d Cir. 2007) (noting that &lLJ must include in the RFC those
limitations which he finds to be credible).

Moreover, because an AISIRFC assessment is ateigral component of his
or her findings at steps four and fivé the sequential evaluation process, an
erroneous or unsupported BFassessment undermine® tALJ's conclusions at
those steps and is generally a basis for remand.

1. The ALJ’s Evaluation of Plairfis Non-Exertional Limitations

Plaintiff argues:

First, as noted herein previously despite the existence of mental-
health related impairments, cogniive impairments, and a seizure
disorder/ epilepsy, the ALJ includal no non-exertional limitations
in_setting forth Claimant's RFC. Specifically, the ALJ failed to
consider several of the documehtand diagnosed issues regarding
Claimant’s mental health, in teaf her non-exertional limitations and
the effects upon Claimant’s residdahctional capacity, despite some
treatment notes noting issues wahxiety and focus (Admin. Tr. 67).
Claimant’s testimony regarding her ntal health issues and seizures
(which she states are still abserigpe, and occur several times per
week), and the limitations related thag, is consistent with the issues
noted upon treatment, and despite this, the ALJ provides no non-
exertional limitations in his statement regarding Claimant’s RFC, and
therefore it is insufficient to adess these limitations, particularly
regarding Claimant’s ability to renmaon task, need for unscheduled
breaks, and expected absenteeism tduthe issues with her seizure
episodes and her mental heaiisue. (Admin. Tr. 145 and 520).
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Claimant’s husband confirmed tHeequent absence-type seizures,
which Claimant may not even be ang of, which occur at least three
(3) times per week (as many as fivesto times per week if Claimant’s
husband is home from work all day tes®aore of them), and that these
episodes have been consistentigurring since 2014. (Admin. Tr. 159-
160). In particular, the ALJ fails to address how the ongoing issues
related to Claimant’s mental hegltdognitive impairments, and seizure
disorder/ epilepsy would impact halpility to remain on task, need for
unscheduled breaks, and absenteeiBmspite addressing all three
issues with the Vocational Expertetie is nothing in the ALJ’s decision
to reflect consideration of the$actors. (Admin. Tr. 163-164).

(Doc. 12, pp. 13-14) (emphasmsoriginal) (footnote omitted).
In response, the Commissioner argues:

As mentioned in the introductiorthe ALJ correctly noted that
treatment reports for epilepsy show that:

. In February 2013, it was under ebecgtlcontrol (Tr56, referring
to Tr. 295).
. In February 2014, Plaintifbtinued to do “extremely well”

with no seizures and no almee events, myoclonic, or
generalized tonic-clonic seizur€Br. 56, referring to Tr. 338).

. Reports from February 20a6d February 2016 confirm that
Plaintiff remained seizurede, with no absence events,
myoclonic, or generalized tamclonic seizures; she walked
without tremor or ataxia; she retained full motor strength in all
extremities; and no medicationshanges were needed as
Plaintiff's seizures were under@lent control (Tr. 56, referring
to Tr. 359-60, 363-64, 3767, 489-90, 466-67).

Although Plaintiff and her husbandastd that Plaintiff experienced
staring spells (Tr. 158-60), thidaim was not even documented in a
medical report until Maikc 20, 2017 (Tr. 520), which is several months
after Plaintiff's insured status expiteThus, it is not relevant to the
period at issue.
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(Doc. 13, pp. 15-16).

At the outset, | note that the ALJgprerly excluded limitations resulting from
an anxiety-related disorder becauseftiend it not medically determinable and
properly excluded limitationsom a cognitive impairmerkiecause this impairment
was not alleged by Plaintiff or presentedttve medical records given to the ALJ.
SeeSection IV. C. of this Regt. Accordingly, | am nopersuaded by Plaintiff's
argument that remand is required for further consideration of limitations relating to
these impairments.

Epilepsy, however, was found to bedimally determinable and severe. The
ALJ was required to account for the credibbtablished limitations that result from
epilepsy in the RFC assesamheWhen he assessed Rl#i's epilepsy, the ALJ

noted:

The claimant’s medical historyhews that she has a longstanding
history of primary generalized epalgy since she was approximately 13
years old. In February 2013, thdlepsy was under “ecellent control”

with the use of divalproex sodiuaprinkles (Exhibit 1F, 7-8). Follow-

up in February 2014 showed that the claimant continued to do
“extremely well” with no seizures. She had no absence events,
myoclonic, or generalized toniceslic seizures (Exhibit 1F, 51).

Medical reports from February 2085d February 2016 show that the
claimant remained seizure-free, with absence events, myoclonic, or
generalized tonic-clonic seizureBxaminations show no tremor or
ataxia with ambulation. She had full motor strength in the upper and
lower extremities. Since the claimanseizures were under excellent
control, no changes in medicatiarere made (Exhibit 1F, 72-73, 89-
90).
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The claimant’s husband, Harry Reltzo [sic], also testified. He stated that
he has observed “staring off’ epdes. These episodes occur about
three times a week (Hearing Testiny). However, the medical record
during the adjudicative period specifically notes that she did not have
absence events. Treatment notes only begin mentioning staring spells
in March 2017, nearly six monthstef the expiration of her insured
status (Exhibit 6F, 18).

(Admin. Tr. 56, 58).

Plaintiff essentially argues that her baad'’s testimony should be given more
weight than the contemporaneous treatirecords written byhe medical source
treating her epilepsy. The regulations gomeg an ALJ’s consideration of opinions
by non-medical sources, like Plaintiff's husband, provide that in deciding what
weight to accord to the testimony, the ALJ should use the following factors (to the
extent they are relevant): length oftlreatment relationship and frequency of
examination; nature and extent of the tnezxt relationship; the extent to which the
source presented relevant evidenceugpsrt his or her medical opinion, and the
extent to which the basis for the sourceds@usions were explained; the extent to
which the source’s opinion is consistenthathe record as a whole; whether the
source is a specialist; and, any other fadtoosight to the ALJ'stéention. 20 C.F.R.

8 404.1527(c). Here, the ALJ accuratalgncluded that Plaintiff's husband’'s
testimony was not consistent with the recand discounted it. This is a proper basis

to discount this testimony, and it is supedrby the record. Therefore, | find that
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the ALJ did not err by discounting thiestimony and excluding any limitation
related to Plaintiff's seizures, because the medical evidence from that period states
that Plaintiff was not havingwy seizures or absence events.
2. The ALJ’s Evaluation of Plaiiff's Exertional Limitations
Plaintiff argues:

The ALJ failed to properly consd the real limitations from
Claimant’s physical impairmentsyhich are noted in her treatment
records, which the ALJ noted ast being significantly limiting with
regards to Claimant, as the ALJ stthat Claimant’s medical records
all reveal normal findings. Thisrding by the ALJ is contrary to
treatment records well into 261 which documented continued
treatment sought by Claimant a®ted therein, as follows: (1)
complaints of ongoing and sevebelateral knee pain, unresolved
despite multiple injections, (2) ongg hip pain, with the need for
additional surgery, (3)otations reflecting abnoral gait, (4) diagnostic
studies showing severe patelloferaochondrosis, (5) episodes where
her knee locks, (6) trouble going and down steps and getting up from
a seated position due to pain, (7inpdown from her hip, down her leg,
and to her foot, and (8) that sheess Fentanyl patch, which causes a
severe side effect and makes kery tired and drowsy. (Admin. Tr.
131, 294, 338, 345, 34851, 359, 363, 376, 40309-411, 438, 446-
448, 461, 473, 478 and 484). Thecomls are however consistent
regarding Claimant’s indication thttese conditions continue to cause
severe pain, and are limiting in neguwhich keep her from returning
to work, as Claimant’s testimony regarding her physical restrictions and
issues related to pain were consisteith the complaints reflected in
her medical records, particularly whegferring to (1) years of bilateral
hip pain, which causes her to smfeight and makeker constant knee
pain worse, (2) she has side efeetbm her medicationthat make her
drowsy, (3) she needs help with AQlssich as dressing bathing, due to
pain, (4) she sleeps during the day, thussues with fatigue, sleep, and
side effects from medications, (She is limited in her ability to do
chores, due to pain and balance eéssy6) her left knee gives out, and
she sometimes falls, (7) her knee pefiiected [sic] her ability to sit and
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stand while she was working, and (8¢ &its with her legs elevated to
alleviate the pain in her knees.diin. Tr. 144-148]151-155, 160-161,
and 268).

The ALJ offers no limitations conceng Claimant’s ability to sit, stand

or walk, despite the above, evdsic] though a result of her pain,
Claimant spends most of the day laying down, or in a reclined position
in her recliner. (See above). CleafBlaimant cannot be in this position
while performing sedentary work, any type of work, and maintain
employment.

12, pp. 15-16).
In response, the Commissioner argues:

As for Plaintiff’'s low back and hipain, the ALJ correctly noted that:

. On September 16, 2014, Plaintiff complained of back pain into
her hips, but could still walkwith a normal gait, had no
tenderness to palpation of thersg and had only mildly reduced
range of motion in her lumbar seiTr. 56, referring to Tr. 353).

. On October 21, 2014, Plainsftreating physician reported that
Plaintiff was doing better, heback was improved, and she
walked with only a slightly antgic gait (Tr. 56, referring to Tr.
355).

Turning to Plaintiff's left kneethe ALJ correctly noted that:

. Plaintiff had injections on @ber 21, 2014rad March 6, 2015
and that the October injection workkad four or five months (Tr.
57, referring to Tr. 403, 484).

. On April 24, 2015, Dr. Folk comnied that Plaintiff was “doing
well” and walked with only a gjhtly antalgic and asymmetrical
gait (Tr. 57, referring to Tr. 365-66).

. Plaintiff went until August 31, 2015 to receive another left knee
injection and at that time, she l@d with a normal gait (Tr. 57,
referring to Tr. 478).
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. The August 2015 injection relieved symptoms until mid-
December 2015 and Plaintiff diabt receive another injection
until January 11, 2016 (T57, referring to Tr. 473).

. On April 26, 2016, Dr. Folk again reported that Plaintiff was
“doing well” and had normal mustoskeletal and neurological
systems - including a normal gadnd that there was no evidence
of any decline in Plaintiff'scondition prior to September 30,
2016, when her insured status egdi (Tr. 57, referring to Tr.
380-81).

Furthermore, the ALJ went outsidiee relevant period and correctly
noted that one month after Plaint#finsured status expired, she was
doing well and walked with a normgait (Tr. 57, referring to Tr. 383).
Even beyond the fall of 2016, thecord shows good results from knee
treatment with Plaintiff’s treating orthopedic surgeon reporting in 2018
that Plaintiff “had a corticosteroid injection in her left knee in 2016,
which lasted for over a year” (Tr. 513).

(Doc. 13, pp. 16-17).

Plaintiff argues that the ALJ offede’'no limitations concerning Claimant’s
ability to sit, stand or walk.” | disagree. In his decision, the ALJ found that Plaintiff
was limited to sedentary work. The Coissioner’s regulationslefine sedentary
work as:

Lifting no more than 10 pounds attime and occasionally lifting or
carrying articles like docket filetedgers, and smatbols. Although a
sedentary job is defined as oneigvhinvolves sitting, a certain amount
of walking and standing is ofterecessary in carrying out job duties.
Jobs are sedentary if walkingid standing are required occasionally
and other sedentary criteria are met.

20 C.F.R. 8 404.1567(a). SSR 83-10 offadditional clarification as to the

requirement of sedentary work. It provides, in relevant part that:
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The regulations define sedentary waskinvolving lifting no more than

10 pounds at a time and occasionally lifting or carrying articles like
docket files, ledgers,na small tools. Although sitting is involved, a
certain amount of walking and standiis often necessary in carrying
out job duties. Jobs are sedentarw#iking and standing are required
occasionally and other sedentary crdeare met. By its very nature,
work performed primarily in a s¢ed position entails no significant
stooping. Most unskilled sedentgops require good use of the hands
and fingers for repetitive hand-finger actions.

“Occasionally” means occurring frommnyelittle up to one-third of the
time. Since being on one's feet is required “occasionally” at the
sedentary level of exertion, peds of standing or walking should
generally total no morthan about 2 hours of é&thour workday, and
sitting should generally total appdmately 6 hours of an 8-hour
workday. Work processes in specific jobs will dictate how often and
how long a person will need to be oms lor her feet to obtain or return
small articles.

1993 WL 31251 at *5. Thus, by limiting Plaiifito “sedentary” work, the ALJ found

that Plaintiff would be able to sit fopproximately 6 hours pe&lay and stand and/or

walk for up to two hours petay. | am not persaded that remand is required because

the ALJ did not impose any limits to sitting, standing, or walking.

Next, Plaintiff suggests that the AkBould have credited her testimony that

she must be permitted to elevate her |Bgging her administrative hearing, Plaintiff

made the following statements about heedh to maintain a reclined position with

legs elevated:

Q Okay. And when the Judge adlygou about how you spend your
day, you said you go to a reahin why do you sit in a recliner?

A Because it’s the easiest thing to do.
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Q Okay. What—are you legs ugo you have—are you reclining
when you sit in the recliner?

A  Correct.
Q Why?

A Because my legs have be elevated because it—it alleviates
some of the pain for me

(Admin. Tr. 155). It appears that Plaintdpends most of her day in a reclined
position with legs elevated to alleviate kmpeen. Plaintiff essentially argues that this
testimony should have beeredited and incorporated ihe ALJ's RFC assessment.
The Commissioner’s regulations defiteymptoms” as the claimant’s own
description of his or heampairment. 20 C.F.R. 804.1502; SSR 96-4p, 1996 WL
374187. A symptom, however, is not a nuadly determinable impairment, and no
symptom by itself can establish the exmste of such an impairment. SSR 96-4p,
1996 WL 374187. The ALJ is nonly permitted, but also gelired, to evaluate the
credibility of a claimant’s statements abaiitsymptoms alleged and must decide
whether and to what extent a claimarmtéscription of his oher impairments may
be deemed credible. In many cases,dktermination has a significant impact upon
the outcome of a claimant’s applicatithecause the ALJ need only account for those
symptoms — and the resulting limitatiorsthat are credibly established when
formulating his or her RFC assessmd®uitherford 399 F.3d at 554. To facilitate

this difficult analysis, the Commissionershdevised a two-step process that must
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be undertaken by the ALJ to evaluate airohnt's statements about his or her
symptoms.

First, the ALJ must consider winer there is an underlying medically
determinable impairment @h can be shown by medicalicceptable clinical and
laboratory diagnostic techniques that corddsonably be expestt to produce the
symptom alleged. 20 C.F.R. 404.1529(b). If there iso medically determinable
impairment that could reasonably produthe symptom alleged, the symptom
cannot be found to affect tletaimant’s ability to do basiwork activities. 20 C.F.R.

§ 404.1529(b); 20 C.F.R. § 416.929(BSR 96-4p, 1996 WL 374187; SSR 16-3p,
2016 WL 1119029.

Second, the ALJ must evaluate the msigy, persistence, and limiting effects
of the symptoms which can be reasonadtlyibuted to a medically determinable
impairment. 20 C.F.R. 8§ 404.1529(c)(1). Syamps will be determined to reduce a
claimant’s functional capacity only to tlextent that the alleged limitations and
restrictions can reasonably be accepssd consistent with objective medical
evidence and other evidence of record.26.R. § 404.1529j(4). However, an
ALJ will not reject statements about théensity, persistence, or limiting effects of
a symptom solely because it is not subs#ed by objective evidence. 20 C.F.R.
8 404.1529(c)(3). Instead, the ALJ widvaluate the extent to which any

unsubstantiated symptoms can be cestlibased on the following factors: the
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claimant’s daily activities; the location, @iion, frequency, rad intensity of the
claimant’s pain or other symptoms; aractior that precipitates or aggravates the
claimant’s pain or other symptoms; the tydesage, effectivess, and side effects

of any medication the claimatakes or has taken to allewadtis or her pain or other
symptoms; any treatment, other than mation, the claimant receives or has
received for relief of his or her pain other symptoms; any @asures the claimant

uses or has used to relieve his or her paiother symptoms (e.g., lying flat on your
back, standing for 15 to 20 minutes every hour, sleeping on a board, etc.); and any
other factors concerning functional limitatioasd restrictions dut pain or other
symptoms. 20 C.F.R. § 404.1529(c)(3).

An ALJ’s findings based on the credibiliof a claimant aréo be accorded
great weight and deferencgnce an ALJ is charged with the duty of observing a
witness’s demeanor and credibilitifrazier v. Apfel No. 99-CV-715, 2000 WL
288246, at *9 (E.D. Pa. Mar. 7, 200Qu6ting Walters v. Comm’r of Soc. S&@7
F.3d 525, 531 (6th Cir. 1997)). An ALJ is riicge to discount a claimant’s statements
about his or her symptoms or limitatiofte no reason or for the wrong reason.
Rutherford 399 F.3d at 554.

Although the ALJ did not discuss Plaintiff’'s testimony about reclining and
elevating her feet, he did devote consatide discussion to Plaintiff's testimony

about her knee pain. Specifically, the ALJ pedbut that during the relevant period
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Plaintiff was observed to walk normallyé only had a “slightly antalgic gait” in
October 2014 and April 2015. (Admin. Tr. 5Blaintiff was noted to have a full
range of motion in her knea@responded well to injectionsl. Ultimately, the ALJ
concluded that Plaintiff's statementboait the intensity, persistence or limiting
effects of her knee pain were not enfiralonsistent with the evidence. This
conclusion appears to be supported by ¢verd, and Plaintiff has cited no evidence
that undermines that support. Accordingl am not persuded that remand is
required for further consideration e@fhether the ALJ should have included a
requirement that Plaintiff be permittedvwork from a reclined position with her legs
elevated.

C. WHETHER THEALJ’ S EVALUATION OF PLAINTIFF'SIMPAIRMENTS AT
STEPTWO ISSUPPORTED BYSUBSTANTIAL EVIDENCE

At step two of the sequential evaluatiprocess, the ALJ considers whether a
claimant’s impairment is (1) medically t@eminable or non-ntically determinable,
and (2) severe or non-severe; this stepssentially a threshold test. 20 C.F.R.
8 404.1520(a)(4)(ii); SSR 85-28, 1985 WL 56856.

To be found medically determinablan impairment “must result from
anatomical, physiological, or psychologli abnormalities thatan be shown by
medically acceptable clinical and labangt diagnostic techniques.” 20 C.F.R.

8 404.1521see alsa20 C.F.R. § 404.1502 (defining objective medical evidence,
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laboratory findings, and signs). This meahat, to be considered, an impairment
must be established by objective mediesidence from an acceptable medical
source. A claimant’'s statement of symptoms, a diagnosis that is not supported by
objective evidence, or a medical opiniort sopported by objective evidence, is not
enough to establish the existence of an impairmedt, SSR 16-3p, 2017 WL
5180304, at *2 (“Under our regulations, ardividual’s symptoms alone are not
enough to establish the existence of a physicalental impairment or disability.”);
see als®0 C.F.R. § 404.1502(i) (defining sytoms). A claimant’s symptoms, such
as pain, fatigue, shortness of breath, kineas, or nervousnessill not be found to
affect a claimant’s ability to do baswork activities unless medical signs or
laboratory findings show that a medicatlgterminable impairnm is present. 20
C.F.R. 8§ 404.1529(b). Thus, non-medigaleterminable impairments are excluded
from an ALJ’s RFC assessment.

When she filed her application, Plafhilid not allege the existence of any
cognitive impairment, but did allege impairntelue to a “back injury.” (Admin. Tr.
259) (alleging disability due to epilepsghronic pain syndrome, back injury,
osteoarthritis (hip), and gastroesophagdalixalisease). Plaintiff did not allege that
she suffered from any kind of mental imma@nt during the administrative hearing.
Plaintiff did testify that she could noaguum because it used “too many muscles”

in her back. (Admin. Tr. 148).
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At step two of his decision, the Aldld not address whether Plaintiff had a
back impairment or mental impairme(dmin. Tr. 55) (identifying the following
medically determinable impanents: myofascial hip pain, chronic pain syndrome,
osteoarthritis of both knees, and epilepsy).

Although the ALJ did not evaluate a spiecbhack-related impairment at step
two, he discussed Plaintiff’'s backipas follows in the RFC assessment:

Treatment notes by Dr. Mark Follofin September 16, 2014 show that
the claimant had complaints ohgoing pain from the mid-thoracic
spine down to the low lumbosacral spine and into both hips. Upon
examination, she walked with a normal gait and there was no tenderness
to palpation of the spine. Rangembtion was mildly reduced in the
lumbar spine. She was assessdth chronic pain syndrome. The
claimant declined physical therapy Imdicated that she might try deep
tissue massage (Exhibit 1F, 66).

The following month, the claimanwas doing betterHer lumbago
improved. Treatment notes by #olk from October 24, 2014 show
that the claimant walked with aghtly antalgic gait. The remainder of
the examination was unremarkable (Exhibit 1F, 68-69).

(Admin. Tr. 56).

The ALJ also discussed whether a mally determinable mental impairment
existed in the RFC section of his opinion. He found:

there is no evidence of a medicatlgterminable mental impairment
during the adjudicative period. In fathe claimant specifically denied
psychiatric symptoms during that tirm@d mental status screens were
generally unremarkable (Exhibit 1F, 68, 70, 78-79, 87, 93-94). The
undersigned finds, therefore, that aeyerences to mental limitations
prior to the expiration of the claimasinsured status are without merit.
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(Admin. Tr. 58).

Plaintiff argues:

The regulations provide that a “segérmpairment is an “impairment

or combination of impairments wdh significantly limits your physical

or mental ability to do basic wik activities”. 20 C.F.R. 88404.1520.
With respect to this thresholh@wving of a severémpairment, the
showing required by law has been aptly described in the following
terms: “In order to meet the stepaseverity test, an impairment need
only cause a slight abnormality thets no more than a minimal effect
on the ability to do basic workctivities”. 20 C.AR. 88404.1521 and
20 C.F.R. 88416.921. The Third Circ@ourt of Appeals has held that
the step two severity inquiry i@ “de minimus screening device to
dispose of groundless claimsMicCrea v. Commissioner of Social
Security 370 F.3d 357, 360 (3d Cir. 2004). “Any doubt as to whether
this showing has been maideto be resolved in favor of the applicant.
“Id. When an ALJ fails to address ather an impairment is medically
determinable at step two, such emor can undermine the findings at
each subsequent step of gequential evaluation proce€3ayton v.
Astrue No. 4:10-CV-01235, 2011 U.S. i Lexis 139414, 54 (M.D.
Pa. Sept. 30, 2011).

Claimant has complaineaf increasing upper back, lower back and hip
pain, throughout her medical recerdvhich conform treatment for
these complaints of pain for a nber of years. (Admin. Tr. 67, 338,
345, 351-53, 359, 363, 376, 385da438). Claimant’s testimony
confirms ongoing and significant limitations from these disorders,
despite being ignored by the ALJ lms determination of Claimant’s
RFC, as the back pain in partiaulwas not noted by the ALJ as being
considered as part of his consisrn of Claimant's RFC. Claimant
also reports increased panic attagkd anxiety attacks, which coincide
with increased stress, which is atgat noted in considering Claimant’s
RFC. (Admin. Tr. 338). In Additiongdespite notations in the record
concerning cognitive issues (incladi difficulty reading, recognizing
numbers, focusing, etc.) that impactéldimant’s ability to work prior

to the date last insured, the ALJaeano effort to develop this record.
(Admin. Tr. 67). Per HALLEX 1-2-6&6, the ALJ had an obligation to
fully and fairly develop the record, which did not occur with regards to
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the conditions noted above, particlyahe cognitive and mental-health
related issues.

Based upon the above, these condsi should have been considered,
as they have more than a nmval effect upon Claimant, and should
have been factored into her RFC.

(Doc. 12, pp. 17-19) (emphasis in original).

The Commissioner does noegjifically address Plaintiff's contention that her
back impairment was not evaluated by the ALJ.

In response to Plaintiff's allegation that she has unaddressed mental
impairments, the Commissioner argues:

On the mental side, the ALJ correctly noted that Plaintiff denied having
psychiatric symptoms (Tr. 58, refarg to Tr. 365, 380) and that mental
status examinations were generaltymal (Tr. 58, referring to Tr. 355,
357, 366, 374, 381). Indeed, on April 24, 2015 and April 26, 2016,
Plaintiff denied having psychiatric syptoms (Tr. 365380). Further,

on October 24, 2014, January P®15, April 24, 2015, October 23,
2015, and April 26, 2016, Dr. Folk olyged that Plaintiff was alert and
oriented x3 (Tr. 355, 357, 366, 37381). Consistent with Dr. Folk’'s
notes, neurology notes from Febru@®, 2015 describe Plaintiff as
being awake, alert, and able poovide detail to her own medical
history; being free of aphasias or apraxias; possessing awareness
without lapse; and having a full fund of knowledge with no work-
finding difficulties (Tr.359). Similarly, on August 31, 2015, Dr. Mason
observed that Plaintiff was orientemtime and placand maintained a
pleasant mood and normal affect (Tr. 478).

Although Plaintiff mentions limittons from a cognitive impairment,
the record does not support this claifinis fact is apparent based on
Plaintiff's activities of daily living,which includes driving a car (Tr.
143). Plaintiff takes prescription medtions (Tr. 373). However, Dr.
Folk reported that they caustt side effects” (Tr. 373).
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What is more, the jobs thathe vocational expert identified
accommodate Plaintiff's allege non-exertional limitations. As
mentioned earlier, vocatnal expert testified that an individual with
Plaintiff's limitations could mange the demands of representative
unskilled, sedentary work suchfasal assembler, optical goods; order
clerk, food and beveragand dowel inspector (Tr. 162). These jobs are
unskilled because they are listedthe Dictionary of Occupational
Titles (DOT) as having with a $pific Vocational Preparation (SVP)
Level of 2. See DICOT713.687-018, 1991 WL 679271 (Final
Assembler, Optical GoodsRICOT 209.567-014, 1991 WL 671794
(Order Clerk, Food and Berage); DICOT 669.687-014, 1991 WL
686074 (Dowel Inspector). SVP refdws“the amount of lapsed time
required by a typical worker ttearn the techniques, acquire the
information, and develop the facility needed for average performance
in a specific job-worker situatiochDOT, Appendix C- Components of
the Definition Trailer, 1991 WL688702. A job with an SVP of 2
requires “[a]nything beyonsghort demonstration up to and including 1
month” to learn. Id. An SVP & corresponds to “unskilled work” under
the Commissioner’s regulatiorSeeSSR 00-4p, 2000 WL 1898704, at
*3.

(Doc. 13, pp. 17-19).

As noted above, the ALJ found thaaipkiff had a medically determinable
impairment of chronic pain syndrome. | haeeiewed the relevant records cited by
Plaintiff in support of her position th&laintiff's back pain should have, but was
not, considered separately from her chequain syndrome. (Admin. Tr. 338, 345,

351-53, 359, 363376, 385, 438).However, in several records it appears that her

3 Plaintiff also cited to Admin. Tr. 67 isupport of her argument. This record was

first introduced at the Appeals Council levéwas not availale to the ALJ when

he issued his decision. Plaintiff has nagjueed, or made the requisite showing, that

remand is warranted for the consideyatof new evidence under sentence six of
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back pain was attributed to her chropain syndrome. For example, in an August
26, 2014 treatment record, Dr. Folk wrote:

Assessment #1: 338.4 Chronic Pain Syndrome

Comments : she appears to leving a hopefully temporary
setback with increase in hehronic pain in lumbar
spine and hips

Care Plan:

Comments . | discussed my hesitg to increase her fentanyl.
Also rec. she not take 2 benadryl for sleep every
night

Med Current : Meloxicam 15mg by mouth every day

Med New : Meloxicam 15 mg by mouth every day

Follow Up : 3 wk. if not improved

Assessment #2 724.2 Lumbago

Care Plan:

Pat Edu . Pated Back Exercises
Follow Up

(Admin. Tr. 351-352). Similarly, during 8eptember 16, 2014 follow-up, Dr. Folk
assessed:

Assessment #1: 338.4 Chronic Pain Syndrome

Comments : She will try deep tissue massage perhaps. No
further studies or medication planned which |
discouraged as well. Offed PT but she declined

Med Discont : Meloxicam 15mg by mouth every day

Assessment #2 724.5 Backache Unspec
Care Plan:
Follow Up : Keep Oct appt for f/u

42 U.S.C. § 405(gMatthews v. ApfeR39 F.3d 589, 593 (3d Cir. 2001). This new
evidence has not been considered.
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(Admin. Tr. 353). During the October followp Plaintiff reported that her back had
improved. Dr. Folk assessed:
Assessment #1: 338.4 Chronic Pain Syndrome

Care Plan:
Follow Up : 6 months

Assessment #2 724.2 Lumbago
Comments Improved
Care Plan:

Follow Up

(Admin. Tr. 356).

It is not clear from these records wihet Plaintiff's back pain was being
treated as a symptom of her chronic pgindrome or as aatdalone impairment.
Faced with this lack of clarity, the ALJ appears to hareluded that the back pain
was a symptom of Plaintiff's chronic ipasyndrome and evaluated it as such.
Because Plaintiff's back pain was discukbg the ALJ in his RFC assessment, | falil
to see how the ALJ’s decisiamt to recognize it as a si@dalone impairment at step
two resulted in any prejudice to Plaintifs such, | am not persuaded that remand
is required for further evaluation of Plaintiff's back pain.

Next, Plaintiff argues that the AlLshould have, but did not, recognize
Plaintiff's panic attacks and anxiety ims RFC assessment. In support of her

position Plaintiff relies on the followingxamination summary provided by Certified
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Registered Nurse Practitioner Cathy MdcNew (“CRNP McNew”), who treats
Plaintiff for epilepsy. CRNP McNew wrote:

| had the pleasure of seeing Lisa for followup in Epilepsy Clinic on
February 14, 2014. She was accampd by her daughter, Erica, for
today’s visit. Lisa has been known to my care for a number of years
with a history of a primary gendized epilepsy since approximately
the age of 18. At my visit with hen February 2013, she was doing
extremely well, absolutely no izeres. She has continued to do
extremely well with no seizureShe has had no absence events,
myoclonic, or generalized tamclonic seizures. She has had no
complaints of double vision, hited vision or tremor. She does
continue to have some orthopedisues and underwent a revision of
the left hip arthroplasty in D5, has continued on chronic pain
medications for relief of that pain a®ll as back painShe is scheduled

to see Orthopedics in the very near future for again ongoing issues with
the left hip and now the left kneSince my visit with her a year ago,

she has been under increased stress. Her mother unfortunately
sufferedafractured pelvisandison bed rest in a hospital bed at home.

She has been assisting in helping to care for her mother. Lisa
indicatesthat her mother can be very difficult psychologically and she

has had increased episodes with panic attacks as well as anxiety
attacks. Sheisableto distinguish between the two indicating that the
panic attack is also associated with increased respiratory rate,
whereas anxiety attack is more an episode of trembling. She does
indicate both will resolve if she is able to leave the area of stressful
interaction. Lisa continues to live dtome with her husband and her
daughter.

(Admin. Tr. 338) (emphasis added). | alsote that that in his medical source
statement, Dr. Folk identified “anxietyas one of Plaintiff's symptoms and
identified anxiety as a psychological caiwh that affected Plaintiff's physical
condition. (Admin. Tr. 492-493). However glhecord does not include any evidence

in the treatment records ain anxiety diagnosis, or treatment or evaluation by a
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mental health professional medical source. As notatbove, the ALJ found in the
RFC portion of his decision that Plafiithad no medically derminable mental
impairment because there was no objectiidence (in the form of mental status
evaluations in treatment records) downting any psychiatric symptoms.

Although Plaintiff is correct that éhALJ did not address any limitations
related to panic attackslms RFC assessment, theraasevidence that the symptom
of “panic attacks” appears to resultfrdanxiety”—which the ALJ found to be a
non-medically determinable impairmenthus, the ALJ properly excluded this
symptom, and any limitations thatdt from it, from tle RFC assessment.

Last, Plaintiff argues that the AL failed to addres her “cognitive
impairment” which, she contends wasted throughout the record. The only
“notation” cited by Plaintiffin support of this position appears in a treatment note
that was not given to the ALJ, and eatl was first introdzed to the Appeals
Council. (Admin. Tr. 67).

There are a limited number of optioapen to the District Court once the
Appeals Council has denied review in a &b8&8ecurity caseA District Court may
affirm the decision of the Commissionarodify the decision of the Commissioner,
or reverse the decision of the Commissioner with or without a rebveset on the
record that was made before the Alildder sentence four of 42 U.S.C. § 405(Q).

Matthews v. ApfeR39 F.3d 589, 593 (3d Cir. 2001). ¥ha claimant seeks to rely
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on evidence that wasot before the ALJ, however, the District Court may remand
“only if the evidence is ne and material and if thesgas good cause why it was not
previously presented to the ALJd. To hold otherwise would create an incentive
to withhold material evidence from the AinJorder to preserva reason for remand.
Id. at 595. Plaintiff has not alleged that thmew” evidence is mat&l or that there

is good cause for failing to present it to the ALJ.

To the extent Plaintiff alleges thatidgnce of this impairment that was
presented to the ALJ is sufficient r@quire consideration of this “cognitive
impairment,” | am not petmded. “An ALJ isrequired to consider impairments a
claimant says [she] has, or abavhich an ALJ received evidenceRutherford v.
Barnhart, 399 F.3d 546, 552 (3dir. 2005) (quotingSkarbek v. BarnharB90 F.3d
500 (7th Cir. 2004)). Plaintiff did not alledilee existence of a cognitive impairment
in her application. Plaintiff did not situss a cognitive ipairment during her
administrative hearing. Plaintiff has notndenstrated that therwas any evidence
of the existence of a cognigmpairment in the evidentleat was presented to the
ALJ. Accordingly, | find that the ALJ dinot err by failing taaddress a cognitive

impairment in his decision.

Page 32 of 45



Case 1:19-cv-00880-WIA Document 14 Filed 10/13/20 Page 33 of 45

D. WHETHER THEALJ PROPERLYEVALUATED THE MEDICAL OPINION
EVIDENCE

The record in this case includes twodital opinions. The first was issued by
State agency medical corsunt Dr. Jay Shaw (“Dr. Shaw”). The second was issued
by treating source Dr. Mark Folk (“Dr. Bg). In addition to these two medical
opinions, exercise physiologist André&ahadoor completed a functional capacity
evaluation in December of 2017.

Dr. Shaw assessed Plaintiff's physiéahctional capacity between May 13,
2013 and September 30, 2016 ad péthe initial review of Plaintiff's application
for benefits. His opinion is based on the ncatlevidence of reed submitted before
February 6, 2017 (the date he issueddpision). Dr. Shaw assessed that Plaintiff
could: occasionally lift and/or carry up to twenty pounds; frequently lift and/or carry
up to ten pounds; stand aadivalk up to six hours peight-hour workday; and sit
for a total of six hour per eight-hour workday. Dr. Shaw provided the following
explanation in support of his opinion:

49 year old female alleging dishty (DIB 5/13/13) from epilepsy,
chronic back pain, back injury, arthritis of hip and GERD.

Neurology records show claimawith primary generalized epilepsy
with excellent control ASM.

Records show claimant on fentanyl patch since 2013 for alleged joint
pains and is opioid dependent at this time.
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Multiple examinations since 2013 hawelicated no significant clinical
evidence for severe joint diseas¢MC 2/19/13 ortho visit showed
claimant alleging knee pain, rightohsupple and pain free, normal hip
strength, full ROM at left knee assesmt for patellofemoral arthritis
in left knee, right knee medial egartment arthritis and left hip
arthritis identified on arthroscapiexam. Claimant received local
steroid knee injections in 2014.

X rays from 12/19/16 showed right total hip arthroplasty with solid
periosteal reaction and mild ostedaitis in the left hip. Exam from
visit showed claimant ambulatingith a reasonable gait, reasonable
ROM in hips, no changes in X rags compared with 2013, and treating
source did not see findings that explaer difficulties and felt her pain
probably myofascial.

GERD not disabling and MER ds@&ot support back injury.

Claimant’s allegations of severe paiat consistent with the exams or
the imaging studies.

(Admin. Tr. 171).
In his decision, the ALJ gave “little” vight to Dr. Shaw’s opinion. In doing

so, he explained:

The State agency medical consuli@ht Jay Shaw, opined on February
6, 2017 that the claimant could perfoanfull range of light level work
(Exhibit 2A). The undersigned givétle weight to the opinion of Dr.
Shaw who did not have the benefitedfamining claimant or listening
to her testimony. The undersignednsidered the testimony of the
claimant about her pain and physit@iatitations. Giving the claimant
every benefit, the undersigned finitie claimant limited to a reduced
range of sedentary level work.

(Admin. Tr. 58-59).
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On November 20, 2017, Dr. Folk ropleted a fill-in-the-blank/check-box
physical residual functional capacity questionnaire detailing the Plaintiff's physical
limitations as of 2013. (Admin. Tr. 492-49Dr. Folk reported that Plaintiff was
diagnosed with chronic pain, andt@sarthritis of the hip and kneds. Dr. Folk
assessed that Plaintiff could: sit for upfifeeen minutes at one time, and for less
than two hours during an eight-hour workdatand up to ten minutes at one time,
and for less than two hours per eight-hour workday; walk for up to one city block
before experiencing sevgpain, and for less than twmurs per eight-hour workday;
occasionally lift and carry less than ten pounds; occasionally twist and climb stairs;
rarely stoop (bend)@and never crouch/squar climb laddersld. Dr. Folk opined
that Plaintiff's pain would frequently tarfere with attentio and concentration
needed to perform simple tasks, thatmi&iwould be incapable of low stress work,
and that Plaintiff would need to be petted to shift positions awill multiple times
per hour. Id. Dr. Folk also reported thatwhile engaging in occasional
standing/walking” Plaintiff must use a cane or other assistive dddicBr. Folk
identified the following clinical findingsand objective signs in support of this
opinion: “antalgic gait with cane;emotional lability,” and “anxiety.’d.

The ALJ gave “little” weight to Dr. Folk opinion. In doingso, he explained:

The clinical findings and objectivegns identified by him in support

of his opinion were “antalgic gawith cane, emotional lability,
anxiety” (Exhibit 4F, 1). Only twie during the adjudicative period did
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Dr. Folk note that the claimant hadslightly antalgic gait.” Otherwise,
her gait was normal and clinicainfiings were negative. The most
recent treatment note by Dr. Folk prio the expiration of her insured
status showed that the claimavds “doing well” and an examination
was “without abnormal findings” (hibit 1F, 93-94). There is no
evidence of any decline in thelaimant’s condition prior to the
expiration of her insured status 8eptember 30, 2016. Even a month
after the expiration of her insuredatus Dr. Folk reported that the
claimant was still doing well with nnew problems; she continued to
have a normal gait and the ramder of her examination was
unremarkable (Exhibit 1F, 96).

(Admin. Tr. 58).

On December 11, 2017, Plaintiff wagamined by Exercise Physiologist
Bahadoor (“EP Bahadoor”). After administegy a battery of physical tests, EP
Bahadoor assessed that Plaintiff could engagedentary work. In support of this
conclusion he explained:

Mrs Rettzo was pleasaanhd cooperative during this evaluation. She
stood for a total of 12 minutes coniously and was able to sit for a
total of 50 minutes in a fully rédoed chair position. During the injury
interview, she did state this waer preferred position for minimal
discomfort however during the sedtfine and gross manipulation
activities, she was able to sit in thegme chair without it being reclined
and toward the edge of it with no back support for 10 minutes with no
demonstrations or reports of difficulty.

When using the Dynamometer foetross manipulation activity, Mrs
Rettzo completed the first trial fdyoth left and right hand with no
reports of difficulty. For the secondal, Ms. Rettzo grimaced on most
of the repetitions and appeared to gtle to generattorce. The third
trial she grimaced and grunted oregvrepetition and appeared to be
extremely exhausted, fatigued améarly unable to generate any
force—see report trial 3 results.
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Mrs. Reetzo [sic] was very slow getting up to a standing position to
start the squat activity. She winckeavily and required the use of her
cane to get up. When up, she was dableomplete a total of 4 partial
squats, gasping during her descenBfof the repetitions. She appeared
to be in a lot of pain and termiratthe 60 second activity at 32 seconds.
She stated she needed to stop imatetly sat down (in reclined chair)
and continued grimacing unshe felt like she recovered.

Mrs Rettzo was able to complete the reaching activity with both arms
raised at chest height for 5 minuteish no reports or demonstration of
difficulty. During this task usinghe pegboard, Mrs Rettzo appeared
enthused. During the injury interview, she did state that the shoulder
rehab through physical tregy helped her a lot.

Using the chair for support, Mrs Reo attempted the kneeling activity.
With heavy wincing and grunting to gieto position, she appeared to
be in pain. When in a kneeling positishe did state that ‘pressure on
the knees is causing pain’ howegbe attempted the dynamic crawling
activity, moving very slowly, whining and grunting with every
movement demonstrating severe pa@inavior. Following the activity,
Mrs Rettzo did have tears in heresyand expressed the difficulty of
that task.

For the floor to waist with rotation lift, Mrs Rettzo displayed very poor
form (completely rounding her baeWth straight legs) and difficulty.
She was able to lift a total of b8 (= 2 repetitions). The second
repetition appeared togeire tremendous effort. Following this activity
Mrs Rettzo again had tears. Herepand post heart rate (78/116)
reflected a good effort was given. lontrast, the waist to shoulder with
rotation lift had a lower post heart rate than pre (89/76). A total of 14
Ibs was lifted with the second repetitiappearing to require all of Mrs.
Rettzo’s energy. Following the knee to chest lift, Mrs Rettzo stated “it
kills my back” and maxed out againlatlbs in total. For all 3 lifts, her
lifting technique was very poor, ags her grip andotation with the
weight, which can result in accurnative stress on the body toward the
end of her lifts. Her pre and postdrt rate reading were 98/104. 13lbs
was carried using the left hand 0% feet. Mrs Rettzo used her cane
for support and walked slowly butmenstrated a ordinary gait. Other
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than stating “it's getting heavy” #ne were no signs or reports of
difficulty.

Mrs Rettzo used the railing for sugpfor the 60 second climbing test.
She was able to complete it with prelgost heart ralevels of 89/105.
Following the activity, she had |lalemt breathing and asked to sit.

It appears the damage to her lstlgossibly in combination with her
hip replacements have severdlynited Mrs Rettzo’s lower body
physical abilities. Having improper postural habits will only worsen the
situation. Furthermore, from mgbservations and her performance,
Mrs Rettzo’s range of motion in haght shoulder is very good and it
appeared to function very well wh&sted. Despite inconsistencies in
Mrs Rettzo’'s dynamometry resultisoth graphically and through
coefficient of variation, overall aonsistent effort was given and this
report reflects her physical capigles and what she can safely
perform.

(Admin. Tr. 498-499).
The ALJ gave “little” weight to thi€P Bahadoor’s report. In doing so, he

explained:

The undersigned acknowledges thlaére is a functional capacity
evaluation that was performed thre claimant on December 11, 2017.
It indicates that the claimantogld perform sedentary level work
(Exhibit 5F). Despite agreeingithv the conclusion, the undersigned
gives little weight to the assessméecause it was performed nearly
15 months after the expiration bfe claimant’s insured status.

(Admin. Tr. 59).

Plaintiff argues:

Dr. Mark Folk has treated Claimaah a regular basis since October
2012, or a period of approximately fiyg) years as of the date of his
completion of the Physical Residéaunctional Capacity Questionnaire
for Claimant. (Admin. Tr. 492-497). DFolk set forth limitations that
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would render Claimant unemployable, as follows: (1) frequent
interference with the attentionn@ concentration to perform even
simple work tasks due to pain, willequent as defined as 34% to 66%
of the workday, (2) Claimant is ¢apable of even low stress jobs; (3)
Claimant can only walk ¥z city bl&cat a time, (4) Claimant can only
sit 2 hours out of an 8 hour woray, and a combined additional
walking and standing of 2 hours outasf 8 hour work day, (5) Claimant
must walk 5 minutes every 15 minut¢8) Claimant will need to take
several unscheduled breaks each raiuhe work day, (7) Claimant
must use a cane while walking asthnding, (8) Claimant will miss
work more than one day per week. (Admin. Tr. 492-497). These
limitations were confirmed, in p& by the independent Functional
Capacity Evaluation performed on December 11, 2017. (Admin Tr.
498-502). These opinions from ttiewy sources were afforded little
weight, without adequate explanation by the ALJ.

The ALJ noted the Physical RF€@mpleted by Dr. Folk, and the
limitations that would render her incaigle of working, and then he
afforded little weight to these opomns as he claimed that they were
inconsistent with the record. (Adm Tr. 58). The ALJ also gave little
weight to the opinions of the &e Agency Medical Consultant.
(Admin. Tr. 58-59). The ALJ then notdlde FCE, offered little analysis,
assigned it little weight due to thlate it was perfored without noting
that it was consistent with the oponi of treating source Dr. Folk, for a
time period prior to the date lassured. (Admin. Tr. 59 and 498-502).
In essence, the ALJ set forth an RFC which is not based upon findings
from any competent medical sourbe is based upon findings by the
ALJ’s own findings that replace th®@supported by treating sources and
the actual medical evidence, asdeermined that he was assigning
little weight to essentially all opians of record. (Admin. Tr. 55-59).

Based upon the above, the ALJ errefhiting to afford proper weight

to the treating source opinions, and #iCE, and does not point to or
reply upon competent medical evidence in setting forth Claimants’
RFC.

(Doc. 12, pp. 19-24).

In response, the Commissioner argues:
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Here, Plaintiff relies on the mediaapinion from Dr. Folk to establish
his claim of error (Pl.’s Br. at 193). This reliance is misplace[d]
because the Third Circuit Court helsaracterized such a form report,
“in which the physician’s only obligatowas to fill in the blanks, as
‘weak evidence at best.8herman v. ColvinlNo. 3:15-CV-281, 2015
WL 4727298, at *13 (M.D. RaAug. 10, 2015) (citingMason v.
Shalalg 994 F.2d 1058, 1068d Cir. 1993)).

Further, in evaluating the meail opinions of record, the ALJ
reasonably accorded to opinionidance the weight he deemed
appropriate, based on factorsckuas whether the opinion was
supported by the record as a wh@ee20 C.F.R. § 404.1527(c). The
ALJ gave Dr. Folk’s opinion little wight for five valid reasons. One,
Dr. Folk only twice noted that Plaiff had any problem walking and it
was to say that Plaintiff had a sligghaintalgic gait (Tr. 58, referring to
Tr. 355, 366). Two, all other timethe record shows that during the
period at issue from October 22014 to September 30, 2016,
Plaintiff's gait was normal and clical findings negative (Tr. 58,
referring to Tr. 351, 353, 374, 381, 3859, 478). Three, in Dr. Folk’'s
most recent note prior to Plaintifflasured status expiring, he stated
that Plaintiff was “doing well” ad he observed no abnormal findings
(Tr. 58, referring to Tr. 380-81).ddr, there was no evidence of any
decline in Plaintiff's condition prioto the expiration of her insured
status on September 38016 (Tr. 58). Five, even in the month after
Plaintiff's insured status expireBy. Folk observed nothing remarkable
and reported that Plaintiff wasilsdoing well with no new problems
and a normal gait (Tr. 58, referring to Tr. 383).

In sum, Plaintiff appears to ask this Court to do exactly what the law
forbids: reweigh the evidence amdbstitute the Court’s judgment for
that of the ALJ.Monsour 806 F.2d at 1190. Such request is not
permissible; rather, “[w]hereoaflicting evidence allows reasonable
minds to differ as to whether a at@ant is disabled, the responsibility
for that decision falls on the [CommissioneiCiiaig, 76 F.3d at 589.
Thus, while Plaintiff may disagreeitv the ALJ’s ultimate assessment,
that does not mean that the AtJdecision was erroneous or that
Plaintiff can ask this Court to weigh the evidence to arrive at a
different conclusion. Because stdr#tial evidence supports the ALJ’s
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assessment of the evidence, then@ossioner respectfully submits that
the ALJ’s decision should be affirmed.

(Doc. 13, p. 21-23).

Although neither party cites to thesee&sdt appears that Plaintiff’'s argument
requires the Court to commathe language offered in two Third Circuit opinions:
Chandler v. Comm’r of Soc. S&&7 F.3d 356 (3d Cir. 2012), abdak v. Heckler
790 F.2d 26 (3d Cir. 1986Rlaintiff appears to argueahthe ALJ’s decision is not
supported by substantial evidence becaeséiscounted all medical opinions and
arrived at an RFC assessment in betweertwo competing medical opinions from
Doctors Shaw and Folk. The ALJ gave littkeight to Dr. Shaw’s opinion because,
relying on Plaintiff's testimonyhe concluded Plaintiff wasore limited than Dr.
Shaw assessed. The ALJ gaittde weight to Dr. Folk’s opinion because he found,
based on the objective findings in treatmeatrds, that Plaintiff was not as limited
as Dr. Folk assessed.

Plaintiff is correct that an RFC assenent is not supped by substantial
evidence where an ALJ asses a lesser degree of limitation than found by any
medical professional without citing to another type of evidence that supports his or
her assessmerDecker v. Berryhill No. 1:17-cv-00945, 2018 WL 4189662 at *6
(M.D. Pa. June 8, 2018gport and recommendation adopt2d18 WL 4184304

(M.D. Pa. Aug. 31, 2018). However, thiat not what occurred here. Dr. Shaw
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assessed, based ondiwal records from the relevant period, that Plaintiff was
capable of a range if “light” work. Dr. Hoassessed that Plaintiff was not even
capable of engaging in sedentary worke&LJ, considering Plaintiff's testimony
and objective evidence (somevdfich may not have beenailable to either source)
concluded that Plaintiff could do moreathwas assessed by Dr. Folk, but less than
what was assessed by Dr. Shaw. “Thermikgal requirement that a physician have
made the particular findings that an ALbpts in the course of determining an RFC.
Surveying the medical evidea to craft an RFC is part of the ALJ's duties.”
Titterington v. Barnhartl74 F. App’x 6, 11 (3d Cir. 2004 n this case, the ALJ did
exactly that. Accordingly, | am not peded that remand is required for further
evaluation of the medical opinions of record.

E. WHETHER THEALJ PROPERLYADDRESSEDPLAINTIFF’SUSE OF A
CANE

A claimant’'s use of a cane need riag incorporated in an ALJ's RFC
assessment unless that camedically requiredSSR 96-9p explains that:

To find that a hand-held assistivevae is medically required, there
must bemedical documentatioastablishing the need for an hand-held
assistive device to aid in walking or standirmgd describing the
circumstances for which it is nesdl (i.e., whether all the time,
periodically, or only in certain siaitions; distance and terrain; and any
other information).
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1996 WL 374185 at *7 (emphasis added). Wéhpect to cane use, the ALJ noted
that “[t]he claimant was usg a cane at the hearing; gbstified that it had not been
prescribed by a doctor, but madeatsier to walk.” (Admin. Tr. 57).

Plaintiff argues:

As it relates to the use of a caneai@lant testified that she has used it
for about two years (including prior tee date last insured) to walk and
to balance when standing, using deminant right hand. (Admin. Tr.
145-147, 155). In fact, Clanant testified that she started using the cane
after she stopped working, which wdudave been prior to the amended
alleged onset date @fctober 21, 2014. (Admin. Tr. 150). Claimant also
noted that she used a walker anceelchair at times after her various
hip surgeries. (Admin. Tr. 272). According to the VE, this use of
Claimant’s dominant hand, as it reda to standing or walking with the
cane, would eliminate all employmept;en at the sedentary exertional
level. (Admin. Tr. 164).

(Doc. 12, p. 24).
In response, the Commissioner argues:

Moving to Plaintiff's claim that hecane causes limitations that require
accommodation in the ALJ's RFC (BIBr. at 24), the record again
does not support this afjation. Plaintiff specifically testified that no
doctor even prescribed one for Pt#in(Tr. 145), which is consistent
with the medical evidence discudsabove about her gait and relief
from treatment.

(Doc. 13, p. 19).
The only evidence cited by Plaintiff to support her position that her use of a
cane was medically necessary and shoulthd¢@porated in the RFC assessment is

her own testimony. She did not point toyanedical documentation establishing the
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need for a cane, or any medical docutaBon describing the circumstances in
which the cane is needed. Plaintiff's stagemns are not enough to establish medically
necessity under SSR 96-%ee Williams v. ColvilNo. 3:13-CV-2158, 2014 WL
4918469 at *10-11 (M.D. Pa. e 30, 2014) (finding that a claimant’s testimony
about use of a cane did not satisfy SSR 96-9p’s direction that “medical
documentation” is required twhow medical necessitypyer v. Colvin,No. 3:14-
CV-1962, 2015 WL 3953135 at *18 (M.D. Paune 29, 2015) (finding that a
claimant’s testimony that a cane was priamed by a Certified Physician Assistant
and objective records noting that the clantnaas using a cane are insufficient to
show medical necessity under SSR 96-9p);Scfthde v. Colvin3-1071, 2014 WL
320133 at *8-9 (W.D. Pa. Jan. 29, 2014) (imygdan ALJ did not err by excluding
cane use from an RFC assessment whiseee was no medical documentation
establishing the need for a hand-heksistive device). Accordingly, | am not

persuaded that the ALJ erred by exithg cane use from the RFC assessment.

[The following page contains the Conclusion]
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V. CONCLUSION

IT IS ORDERED that Plaintiff's requefdr request that the ALJ's decision
be vacated is Denied as follows:

(1) The final decision of the Gomissioner is AFFIRMED.
(2)An appropriate Order shall issue.
Date: October 13, 2020 BY THE COURT

s/William I. Arbuckle
William|I. Arbuckle
US. Magistrate Judge
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