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MEMORANDUM

Petitioner kenneth W, James, 2 Pennsylvania state inmate currently incarcerated at the
State Correctional Institution at Huntingdon, Huntingdon, Pennsylvania (“SCl-Humtingdon™),
initiated this action with the filing of a petition for writ of habeas corpus parsuant to 28
LS. § 22540 {Doce. 1) He challenges his 2008 Court of Common Pleas of Lebanon
County conviction for vicolating the Controlled Substance, Dirug, Device and Cosmetic Act,
35 Padl.S. § 780-113 §§ 30, Doc. 94, at 7.) Por the reasons that follow, the petition will be
denied.

i Backeground & Procedural History

The cruninal proceedings against James were limited 1o those conducted in the Court
of Common Pleas of Lebanon County. Specifically, he was arraigned and bail was set on
January 17, 2008, (Doc. 9-3, Criminal Docket, Court of Common Pleas of Lebanon County,
at p. 3 ) He was released on batl on February 14, 2008, Id. He entered a plea of guilty on

May 30, 2008 and. on August 20, 2008, he was sentenced to a term of imprisonment of
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thirty-nine (o seventy-eight months. (§d. at pp. 3, 5) Al that time, he was advised of his post
sentence rights, including the procedures and deadlings associated with post sentence
motions and an appeal. (Doc, 9-5, at pp. 1-5.)

On September 21, 2008, James wrote a letter to the trial court essentially “praying for .

help.” (Do, -9, at p. 3.) The trial judge responded by stating that, “{allthough your

letter did not specifically ask me to do anythiog, | perceive thal you are asking me to change
the sentense [ imposed on August 20. { cannot do this” (Id. at p.

Tames tock no further action in state court. He filed the petition in this court on
September 22, 2009, arguing that trial counsel was ineffective for failing 1o have his seatence

“mitigated downward” and for failing to pursue an appeal.

1. Standards of Review

A habeas corpus petition pursuant io 28 U.S.C. § 2254 is the proper mechanism for a

prisoner to challenge the “fact or duration” of his confinement. Preiser v, Rodriguez, 411

118, 475, 49%-499 (1973). “[I}t is not the province of a federal habeas court to reexamine

state-court determinations on state-law guestions.” Estelle v. McGuire, 302 U8, 62, 67-8

(1991). Rather, foderal habeas review is resiricted to clalms based “on the ground that
[petitioner] is in custody in violation of the Constitution or laws or treaties of the United

States.” 28 U.S.C. § 2254(a); Estelle. 502 UL.S. at 67-8; see also Pulley v, Harris, 465 U5,

37,41 (1984); Johnson v, Rosemeyver, 117 F3d 104 (3d Cir. 1997}

Reofore a faderal court can review the merits of a state prisoner’s habeas petition, i
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must determine whether the petitioner has met the requirements of exhaustion. Relief cannot
be granted unless all available state remedies have been exhausted, or there is an absence of
available state corrective process, or circumstances exist that render such process ineffective
to protect the rights of the applicant, Sge 28 U.S.C. § 2254(b)(1). The exhaustion
requirement is grounded on principles of comity in order to ensure that state courts have the
initial opportunity to review federal constitutional challenges to state convictions. Sge Worts
v, Yaughn, 208 ¥.3d 178, 192 (34 Cir. 2000},

A siate prisoner exhausts state remedies by giving the “state courts one full
gpportunity to resolve any constitutional issues by invoking one complete round of the

State’s established appellate review process.” 7 Sullivan v, Boerckel. 526 U8, 838, 844-45

(19993, Respeet for the state court sysiem requires that the petitioner demonstrate that the

claims in question have been “fairly presented to the state courts.” Castille v. Peoples, 489

U.8. 346, 351 (1989), To “fairly present” a claim, a petitioner must present its “factual and
legal substance to the state courts in a manner that puts them on notice that a federal claim is

being asserted.” MceCandless v. Vaughn, 172 F.3d 253, 261 (3d Cir. 1999) (citations

omitted). While the petitioner need not ¢ite “book and verse”™ of the federal Constitution,

Picard v. Conger, 404 11.8. 270, 277 {1971}, he must “give the State “the opportunity 1o pass

upon and correct” alleged violations of its prisoners” federal rights” before presenting those

The above rule requires a federal court to dismiss without prejudice habeas petitions
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that contain any unexhausted claims. Slutrker v, Johnson, 393 ¥.3d 373, 379 (3d Cir. 2004).
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For ¢laims that were not fairly presented to the state court, but for which “further state-court
review is clearly foreclosed under state law, exhaustion is excused on the ground of futility.”

Wenger v, Frank, 266 F.3d 218, 223 (3d Cir. 2001). Although futile claims are deemed

exhausted for federal habeas purposes, such claims are also procedurally detaulted; federal
courts are not permitted 1o evaluate the merits of procedurally defaulted clatms unless the
petitioner “establishes ‘cause and prejudice’ or a ~fundamental miscarriage of justice’ to

excuse the default” MeCandless, 172 F.3d at 260; see also Coleman v, Thompson, SG1ULS,

722, 750-531 {199 1), To demonstrate “cause” for a procedural default, the petitioner must

show that © “some objective factor exiernal to the defense .. . impeded [his or her] efforts 1o

comply with the [state] procedaral rule.”” Leyvay, Williams, 504 F.3d 357, 366 (3d

Cir.2007) {guoting Slutzker, 393 F.3d at 381 Murray v, Carrier, 477 U5, 478, 488 (1986).

The petitioner may demonstrate prejudice by establishing the existence of errors that “worked
to his actual and substantial disadvantage, infecting the entire proceeding with error of
constitutional dimensions.” Murray, 477 1.5, at 494, Finally, a federal court may excuse
procedoral defaudt when its failure to review the claim will result in a fundamental

oyiscarriage of justice. Edwards v, Carpenter, 329 LS. 446, 451 (2000} Wenger, 266 T 3d at

224. The miscarriage of justice exception applics only in extraordinary cases where a

“constitutional vielation has probably resulted in the conviction of one who is actually

e led

innocent.” Mugray, 477 ULS. at 496, ‘[Alctual innocence” means {actual tnnocence, not




mere fegal insufficiency.” Bousley v, United States, 523 US. 614, 623 (1998).
i, Discussion

The sole claim of ineffective assistance of counsel raised by James is unexhausted in
that it was not presented to the state courts either on direct appeal or in collateral
proceedings. 1 he could still present these federal claims to the state courts, the petition
would be dismissed without prejudice 1o his right to pursue the claims through a Post
Conviction Religal Act ("PCRA”) petition. However, the time for utilizing the PCRA has
expired. The Pennsylvania state courts have made it clear that the time Umitations set forth

in the PCRA are jurisdictional. Commonwealth v. Fahy, 358 Pa. 313, 737 A.2d 214 (1999,

Commonwealth v, Banks, 5356 Fa. 1, 726 A.2d 374, 376 (1999), Commonwealth v, Peterkin.
50

554 Pa. 547, 722 A2 638, 641 (1998). As the Pennsylvania Supreme Court has observed,
there are three narrow exceptions to the one-year time Hmitation for seeking PURA relief
government misconduct, after-discovered evidence, and constitutional change.

Commopnwealth v, Gamboa-Taviorn 562 Pa, 70, 753 A.2d 780, 783 (Pa. 2000). S¢¢ also

Commonwealth v, Peterkin, 554 Pa, 547, 722 A.2d 638, 643 {Pa. 1999) (stating that “the

exeeptions 1o [PCRA] filing period encompass government misconduct, after-discovered
evidence, and constitutional changes™), James does not argue that the failure to raise the
claim previously was the result of interference by government ofticials, Nor could he argue
that the facts upon which the claim is predicated were unknown and could not have been

asceriained by the exercise of due diligence. The third exception is also unavailable in that
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there 15 no indication that the right asserted involves the retroactive application of g
constitutional right recognized by the Supreme Court of the United States or the Supreme
Court of Pennsylvania after the fact,

However, even if a petitioner qualifies for one of these narrow exceptions, the PCRA
must still be brought within sixty days. The Supreme Court noted the following:

When a PCRA petition is not {iled within one yvear of the expiration of direct

review, ar not efigible for one of the three Himited exceptions, or entitled to one of

the exceptions, but not filed within 60 days of the date that the claim could have

been first brought, the trial court has no power to address the substantive merits

of a petitioner’s PCRA claims.

Commonwealth v, Gamboa-Tayior, 562 Pa. 70, 753 A.2d 780, 783 (Pa. 2000). James filed

the petition in this court on September 22, 2009, Clearly the sixty days have since lapsed.
He is theretore barred from proceeding further in state court.
Thus, eshaustion is excused but the claims are deemed procedurally defaulted. In

o

order to have the court consider the merits of his claims, James must show “cause and
prejudice” or a “fundamental miscarriage of justice” 1o excnse default. He has not presented
any evidence of bis cause for default; nor has he demonstrated that a fatlure to review his

petition would result in a fundamental muiscarriage of justice.

iV,  Certificate of Appealability

Pursnant to 28 U.S.C. § 2253{c), unless a circuit justice or judge issues a certificate of
appealability (“COA™), an appeal may not be taken from a final order in a proceeding under

£

IRUL.C § 2254, A COA may issue only if the applicant has made a substantial showing of
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the denial of a constitutional right. 28 US.C. § 2253(¢c)(2). "A petitioner salisties this
standard by demonstrating that jurists of reason could disagree with the district court’s
resolution of bis constitutional claims or that jurists could conclude the issues presented are

adeguate (o deserve encouragement 0 proceed further.” Miller-El v, Cockrell, 537 118,322

(20031 Because reasonable jurists could not disagree with the resolution of this pelition,
there s 1o basis for the issuance of g COA.
Vi, Conclusion

in accordance with the foregeing, the petition for writ of habeas corpus will be denied,

Axn appropriate order will issue,

BY THE COURT:

/ { 2 ’i/
JUDGE JAMES A fM EﬂYLhY
United States Dismct C;mrt
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Dated: January 29, 2010
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ORDER
AN MNOW, to wit, this 29™ day of January 2010, upon consideration of the petition
for writ of habeas corpus {Doc. 1), and for the reasons set forth in the foregoing
memorandum, it is hereby ORDERED that:
i Petitioner’s petition for writ of habeas corpus is DENIED.
2. The Clerk of Court is directed to CLOSE this case.

3. There is no basis for the ssuance of a certificate of appealabilty. See
TBILS.C. §2283{cy.

BY THE COURT: ;

JUDGE JAMES MMUNEEY
United States District Cotirt
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