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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

LAWRENCE PEET, : Civil No. 3:10-CV-482
Plaintiff :. (Magistrate Judge Carlson)
y ;
JEFFREY A. BEARD, et al.,
Defendants

MEMORANDUM OPINION

l. INTRODUCTION

The Prison Litigation Reform Act, 42.S.C. § 1997 (“PLRA") requires that
prisoners present their claims throughaaministrative grievance process prior to
seeking redress in federauwt. Specifically, the Act provides that: “No action shall
be brought with respect to prison conditiamgler [§8 1983], or any other federal law,
by a prisoner confined in any jail, prisoor, other correctional facility until such
administrative remedies as are availakexhausted.” 42 U.S.€1997e(a). In this
prisoner civil rights case the parties presesnwith a legal Holmn's choice regarding
the application of the PLRA®&xhaustion requirement. @ne hand, the plaintiff asks
us to excuse his failure to exhaust pniggrievances, and finthat the grievance
process was unavailable to him, even thaughentirely undisputed that Peet never

attempted to lodge any grievance relating to the injuries he sufferettheQrher
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hand, the defendants aslathwve dismiss this case based upon Peet’s acknowledged
and total failure to pursyeison grievances, even thoutje defendants took no steps

to assert this potentially dispositive isdoe the past five years of this litigation,
beyond listing the failure to exhaust as arrafétive defense in their answer to Peet’s
complaint. Thus, while Peet asks us t@uwse his complete failure to exhaust his
administrative remedies, the defendants urge egcuse a fiveaar failure to assert

this defense, once the defentlahad properly raised this issue in their answer to
Peet's complaint.

Now pending in this action is a motidited by the defendants, styled as a
“motion for bifurcation,” which is in rddy a motion that seeks a defense judgment
on the grounds that the plaintiff failed tghaust, or even attept to exhaust, his
administrative remedies at any time priobtonging this action. (Doc. 110.) Despite
the defendants having wwed more than five years to advance this issue after first
raising this defense in an answer filedume 2010, and despitee defendants having
declined to raise this as an issue in their timely motion for summary judgment filed
in September 2014, we find that the catrease law compels a finding that the
defendants have not waivids affirmative defense undéne PLRA. Having reached
that conclusion, we are further constrait@find that the undisputed facts compel a

finding that the plaintiff did not exhaust his administrative remedies prior to filing



suit, and therefore the defendants are edttttgudgment in their favor, and to have
Peet’s claims against them dismissed, thus obviating the need for trial.

.  BACKGROUND AND STATEMENT OF THE CASE

On March 16, 2008, at around 10:00 p.mwrence Peet, an inmate in the
custody of the Pennsylvania Department afr€ctions previously housed at the State
Correctional Institution at Camp Hill, sufed the second of two seizures that day
while he was lying on his bunk, which was situated next to a scalding hot radiator.
After his second seizure of the day, Redlapsed out of his bed and became trapped
against the radiator, with his face inatit contact with the burning surface. The
record indicates that a franscene then ensued withiime cell and on the cell block,
with Peet’'s cellmate screaming for helpd other inmates causing a commotion.
Nevertheless, according to some evidence in the record, the response to the emergency
was slow, and it took anywhefi®mm five to ten minutes before corrections officers
arrived at the cell doorMeanwhile, Peet was convulsing, spitting up blood, all the
while with his face pinned against the radiator for as long as 15 minutes before
corrections officers entered the cell gmmdvided aid. Although the parties dispute
whether corrections officers respondedaqadely under the circumstances, what is
not disputed is that by the time correctibofficers arrived, Bet’s face had been in

direct contact with the radiator for seMaranutes, and the results were ghastly: Peet



suffered extreme burns, facial disfiguremant] permanent blindness in hisright eye.
He required extensive hospitalization anburn unit and had multiple surgeries,
including skin grafts.

Peet commenced this civil action on March 3, 2010, asserting claims against
more than 50 DOC officialswa employees. Peet alleged that the defendants violated
his constitutional rights through their deliberatdifference to his epileptic condition,
in violation of the Eighth Amendment to the United States Constitution, and that their
indifference resulted in Peet suffering Becond seizure unsupervised in a cell, and
resulted in Peet sustaining severe injurgetralso alleged that the defendants violated
his due process rights under a “state created danger” theory of liability, asserting that
the defendants affirmatively acted in a marthat exposed todet a foreseeable and
increased risk of serious harm that later ensued.

The Commonwealth defendants answetleel complaint on June 24, 2010.
Tucked within the Commonwealth defendarmsswer were a number of affirmative
defenses, including the defense that “Rlfiifailed to exhaust his administrative
remedies by failing to filersy grievances concerning tbenditions in which he was
incarcerated. Therefore, anyarh that Plaintiff may have is barred by his failure to
exhaust his administrative remedies pridh®filing this action.” (Doc. 23, Answer,

1 125.) For more than five years afteriragthis affirmative defense, the defendants



never again raised the issue or filed godsstive motion to address the merits of the
affirmative defense. It wasas a practical matter, forgotten.

The parties subsequently engaged teesive discovery and pre-trial litigation
over a lengthy period of time. Following tipsocess, and the exchange of expert
reports, Peet agreed to dismiss all i of the originaldefendants, whom he
determined had direct involvement the constitutional deprivations alleged.
Following this stipulated dismissal, Pe@intinues to assert his claims against the
former Superintendent of SCI-Cankpll, John PalakovichUnit Manager Renee
Zobitne; Sergeant Scott Seese; and €xtions Officers David Pierre and Manda
Steinour-Eger (collectively, the “defendai)t Peet seeks thold Palakovich and
Zobitne liable for the alleged constitutional violations based upon their asserted
failures as supervisors, and their owleliberate indifference to policies and
procedures that exacerbated his risk ofrinjuPeet’s claims against the remaining
three defendants are based on his allegat@ainthiey were inditrent to the risk of
harm that Peet faced by returning to hisqam cell that contained a hot radiator after
suffering a serious seizure; and that tmegponded in a dilatory and indifferent
manner after Peet suffered the seizurersulted in his severe injuries. As part of
the substantial amount of discovery takethis case, and the myriad factual issues

presented by both sides, Peet retainedsémeices of at least one expert, a former



warden of a major state penitentiary, whsued a report critical of the way in which
Peet’'s medical condition was monitoreddabout the response to the emergencies
that Peet presented after suffering multgrand mal seizures in a cell containing a
scalding hot radiator. (Doc. 92, Ex. 29.)
The remaining corrections defendantsved for summary judgment, which

was subject to extensive briefing by the patti€Docs. 79, 881, 82, 83, 84, 85, 89,
90, 91, 92, 101.) The deferrda made a number of substantive arguments in support
of the motion, including to attack PeeEsghth Amendment claims; to argue that
Defendants Palakovich and Zobitne lackeersonal involvement in the alleged
constitutional deprivations; to assert thla¢ defendants were entitled to qualified
immunity; and to contend that the plaffitailed to demonstrate sufficient support for
a state-created danger claim. The Court subsequently issued a lengthy memorandum
and order granting the defemds’ motion for summary judgment with respect to the
plaintiff's substantive due process ola under a state-created danger theory of
liability, but otherwise denied the motion withspect to all remaining claims. (Doc.
102, 103.) At the conclusion of the opinion, the Court observed:

In the end, this is an action involving a tragic set of

circumstances involving an inmate with a cascading array

of health problems, chiefmong them a seizure disorder

that in March 2008 was unstabl€hose circumstances led

to the plaintiff suffering an extraordinary set of injuries,
and lifelong disfigurement, and led to the filing of this
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litigation. Following discoverywe find that the evidence
that has been adduced could support the plaintiff's claims
that the remaining defendantere deliberately indifferent

to his serious medical needn March 162008, and that
their response to his seriamedical condition was dilatory
and inadequate. That same evidence, however, falls short
of demonstrating that thersa defendants affirmatively put

in motion the events thatiltimately resulted in the
plaintiffs second seizure, and the injuries that sadly
ensued, or that they took affiative action to increase the
risk of its occurrence. Acedingly, the defendants’ motion
for summary judgment will be denied with respect to the
plaintiff's Eighth Amendment claims, and granted with
respect to his claims thdhe defendants violated his
substantive due process.

(Doc. 102, at 56-57.) At this point,dlcase was ready for trial on the remaining
claims and was, in fact, scheduled for trial.

As the Court and the parties proceddforward, the Court convened a
telephonic case-management conferenud scheduled the matter for settlement
proceedings before The Honorable WilliamAkbuckle, IlI, of this Court. That
conference was held on July 30, 204Bhd again on August 6, 2015, but was
unsuccessful in resolving the case. Julldreickle scheduled a follow-up conference
to be held on September 3, 2015. Almownediately after thi®rder was entered,
however, the remaining defendants filed wihaty called a “motion for bifurcation.”
(Doc. 110.) In their brief supporting the tiom, the defendants clarified what was

meant by a motion for bifurcation: desphaving declined to raise the issue of



administrative exhaustion at any point dutting previous five years of litigation after
identifying it as a potential affirmative defge, the defendant®w urged the Court
to “bifurcate the trial and first hold a bench trial on the issue of exhaustion of
administrative remedies, which may precluderibcessity for a jury trial altogether.”
(Doc. 111, at 11) In effect, having declined to actily assert this issue at the outset
of the case, and having declinedseek early resolution tifis case by advancing this
affirmative defense through a timely motion for summary judgment filed in September
2014, the defendants belatedly raised tlierds on the eve of trial through a “motion
for bifurcation.”

At the conclusion of the briefing on the motion, the Court scheduled an
evidentiary proceeding for @aber 5, 2015, and directed the parties to submit pre-
hearing proposed findings of fact and cosaas of law. (Docl18.) Thereafter, the

Court suspended the extant case-mansnt deadlines pending a ruling on the

! What is a further curiosity in this cass that Peet filed a previous action
based upon the very same events is thse, and that case was voluntarily
dismissed by Peet, pursuant to a stipulation, after the defendants brought up the
issue of exhaustion at the outset of the case by way of a motion to dismiss. See
Civil No. 3:09-CV-2380 (filed Decembé&, 2009, and closed on February 25,
2010). Then Peet filed this action on Maf}; 2010, approximately one week after
the first action was dismissed. Desjlie issue of exhaustion having been raised
promptly in the first action, leading todftlosure of that case in a matter of a few
short months, the issue was not pressed in any meaningful way in the instant action
for more than five years, despite havbeen included as an affirmative defense in
an answer filed on June 24, 2010.



exhaustion issue. (Doc. 120.) Prior tolllearing, the parties submitted a stipulation
as to facts that the parties agreedenandisputed. Among those agreed-upon facts
were that Peet had received notifioa of the Pennsylvania Department of
Corrections’ grievance policies; the agpalble grievance procedures necessary to
exhaust claims prior to filing a lawsuitfiederal court; thaté&et knew how to obtain
a grievance form; that the facility griavae coordinator couldxtend the grievance
deadline in cases where, sashhere, the inmate wastgorarily transferred from the
facility where the grievance had to be fil#tht even after returning to SCI-Camp Hill
in March 2009, Peet never requested a gnegdorm in this case and never submitted
a grievance; and that Peet believeavas beyond the time for filing a grievance and
so declined to do so, since he is by mata “laid back guy” who “did not want to
make any waves.” (Doc. 121.) The partdso stipulated tha®eet never asked to
have the grievance deadlirmsspended or enlarged satthe could bring his claims
administratively, and therefore “neveletl a grievance under the grievance system
in effect at the time of his injurigwior to initiating this lawsuit.” (1d{[{ 28-29.)
During the proceeding, no further egitte was presented or introduced, and
the parties were in esserntgreement on all of the reant facts, including the fact
that prison officials did not take steps to prevent Peet from filing a grievance. The

hearing, therefore, consisted largelyaocfument by counsel, with the Commonwealth



insisting that Peet’s failure to exhauss administrative remedies compels the
dismissal of this action more than five ygafter it was filed, and with Peet claiming
that his failure to exhaushould not be deemed a bar to this litigation because, under
the circumstances, he did not have aagahte remedy available to him because he
had missed the deadline for filing a grieeanwas physically incapable of filing a
grievance while he recupeea from his life-threatening injuries within the 15-day
time requirement, and therefore to fdeyrievance would have been futile.

The Court also focused the partiesttention on the case of Drippe v.
Tobelinskj 604 F.3d 778 (3d Cir. 2010), and directed them to present argument on its
application to the facts and circumstancesspnted in this particular action, where
it appeared that the Commonwealth in essence sought to file a second dispositive
motion more than one year after thepaisitive motions deadline had expired, and
after the Court had adjudicated a coeiensive motion for summary judgment
months before. The Court noted that in Dripiee Third Circuit Court of Appeals
held that a district court abused its discretion after it entertained, on the eve of trial,
an oral motion for summary judgment based on the affirmative defense that the
plaintiff failed to exhaust his administnge remedies, which was filed seven months
after the dispositive motions deadline, haitit first securing leave of court. In

particular, the Third Circuit ruled that lagldressing a motion that had been raised in
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that fashion, the district court violatdgule 6(b) of the Federal Rules of Civil
Procedure, and the appeals court remandedatdhe moving party could file “the
appropriate motion under Rub¢b)(1)(B) . . . .” _Id.at 779. We presented this case
to the parties for their considerationdareflection on its relevance to this suit.

Upon consideration of the arguments presented by counsel, and finding the
current case law in this field to be botbaily established and largely inflexible under
the undisputed facts of thease, we are constrained to find that Peet's claims are
barred because he failed tdhaust his administrative remedies prior to filing suit —
indeed, because he failed to ey grievance at any time,@ren to seek leave to file
a grievance out of time. Federal law, garésently stands and has been interpreted
by our court of appeals, compels judgment in the defendants’ favor on these
undisputed facts.

This result is, however, troubling in thisrpaular case. Itis hard to look past
the fact that Peet’s original action wdismissed precisely because his failure to
exhaust remedies was asserted in a matioiismiss filed promptly pursuant to Rule
12(b)(6). Approximately one week after tiiast suit was dismissed, Peet refiled his
claims in this civil action, and not long thereafter the defendants answered the
complaint and raised, as an affirmatidefense, the possibility that Peet had not

exhausted his administrative remediesFor reasons that are unclear, the

11



Commonwealth declined to pursties issue further, or t@ise this issue in a motion
to dismiss, or in a timely filed motion for summary judgment, or indeed at any time
within one year after the dispositive motiothsadline had run in this action. The
defense was raised and tllowed to lay dormartt.This defense litigation strategy,
in turn, created a Hobson'’s choice for thaintiff. He could either abandon his
lawsuit in the face of a latéaffirmative defense whidiad not been actively pursued
by the defendants, or move faavd with this litigation. Ovethe past five years, Peet
pursued the latter course, litigating his legiims arising from this disfiguring
injury.

It was not until the eve of trial — aradter more than five years had passed,
considerable time had been spent, discolad/been completedttained experts had
furnished reports, and significant expenseaslieen incurred by the parties — that the
defendants filed the “motion for bifurcatigréssentially seeking another bite at the
dispositive apple in this cas&he entire course of thigigation could have been cut
short, and expenses significantly curtdjlbad the defendants moved for judgment
on the basis of an affirmatidefense that would, if appable, have resolved every

claim in this case early on.

2 It appears that defendants’ counsely have become aware of the issue,
and its potential significance, while they were preparing for trial.
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Nevertheless, although we are somewthatbled by the way in which the
defendants have beldlg raised this issue after faily to address it for nearly the
entirety of this case — a cabat was filed after its predecessor was dismissed because
of the plaintiff's acknowledged failure toleaust his administrative remedies —we find
that dismissal is warranted here on theidaf the undisputed facts to which the
parties have stipulated. The facts makeaclthat Peet did not exhaust available
administrative remedies prior to filing thastion, and the defielants are entitled to
judgment in their favor on this threshold issulrial on Peet’s claims for liability is
therefore unnecessary.

II. DISCUSSION

A.  Administrative Exhaustion Under the PLRA.

The Prison Litigation Reform Act, 42.S.C. § 1997 (“PLRA") requires that
prisoners present their claims through an administrative grievance process prior to
seeking redress in federal couBpecifically, the Act provides that:

No action shall be brought witkspect to prison conditions
under [8 1983], or any othdederal law, by a prisoner
confined in any jail, prisongr other correctional facility

until such administrative rerdees as are available are
exhausted.

42 U.S.C. § 1997e(a). In accordance wiiite PLRA, prisoners must comply with

exhaustion requirements with respect to any claim that arises in the prison setting,
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regardless of the type of claim asserted, or the relief soughBoBee v. Nussleéb34

U.S. 516, 532 (2002) (“[T]he PLRA’s exhdim requirement applies to all inmate
suits about prison life, whether they invelgeneral circumstances or particular
episodes, and whether they allege exeesgirce or some other wrong.”); Booth v.
Churner532 U.S. 731, 741 n.6 (2001) (“[A]n inmateist exhaust irrespective of the
forms of relief sought and offer¢drough administrative avenues.”).

As the statute’s language makesearl the exhaustion of available

administrative remedies prior to filing suit is mandatory. Sgeuis v. Renp204

F.3d 65, 73 (3d Cir. 2000) (“[I]t is beyond the power of this court — or any other — to
excuse compliance with the exhaustiaquieement, whether on the ground of futility,

inadequacy or any other basis.”) (quoting Beeson v. Fishkill Corr. FadBty.

Supp. 2d 884, 894-9%S.D.N.Y. 1998)). Whether an inmate has exhausted
administrative remedies is a question of laat th to be determined by the court, even

if that determination requires thespdution of disputed facts. S&enall v. Camden

County, 728 F.3d 265, 270-71 (3d Cir. 2013); see &l8ppe v. Tobelinskic04 F.3d

778, 781 (3d Cir. 2010).
Moreover, the exhaustion requiremeoit the PLRA is one of “proper

exhaustion.”_Woodford v. Ng®48 U.S. 81, 84 (2006). Faituto comply with the

procedural requirements of the availabliegance system will result in a claim being

14



deemed procedurally defaulted. &.90; Spruill v. Gillis372 F.3d 218, 227-32 (3d

Cir. 2004). An inmate cannot circummtethe PLRA'’s exhaustion requirement by
failing to properly exhaust the prison’s adhisirative review process, or by waiting
until such remedies are no longerailable to him. _Woodford548 U.S. at 95.

However, if an inmate shows that the ans of prison officials directly caused the
inmate’s procedural default of a grieean the inmate will not be held to strict

compliance with the exhaustioequirement, Brown v. Croak12 F.3d 109, 112-13.

Likewise, “[w]here [the inmate] failed teeceive even a response to the grievances
addressing the . . . incidents, much less a decision as to those grievances, the

[administrative remedy] process was unkalde to him.” _Small v. Camden County

728 F.3d. at 273. If there is an impedimenan inmate’s ability to grieve a matter,
the inmate is required to pursue sugievance once the impediment has been

removed._Oliver v. Moor€l45 F. App’x 731, 735 (3d Cir. 2005).

In this regard, case law recognizeslear “reluctance to invoke equitable
reasons to excuse [an inmate’s] failureeithaust as the statute requires.” Davis v.
Warman 49 F. App’x 365, 368 (3d Cir. 2002). Thus, an inmate’s failure to exhaust

will only be excused “under certain limateircumstances”, Harris v. Armstror9

F. App’x 58, 59 (3d Cir. 2005) nal an inmate can defeat aich of failure to exhaust

only by showing “he was misled or thaetk was some extraordinary reason he was
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prevented from complying with the statutory mandate.” Dad8sF. App’x at 368.

See alsdrown v. Croak312 F.3d 109, 110 (3d Cir. 2002) (assuming that prisoner

with failure to protect claim is entitled tely on instruction by prison officials to wait
for outcome of internal security inuégation before filing grievance); Camp v.
Brennan219 F.3d 279, 281 (3d CR000) (exhaustion requirement met where Office
of Professional Responsibility fully examinaterits of excessive force claim and
uncontradicted correctional officeimpeded filing of grievance).

Further, while courts v acknowledged that, in ¢ain limited circumstances,
a failure to exhaust can be excused whka [administrative remedy] process was

unavailable to [the inmaté].Small v. Camden County' 28 F.3d. at 273, none of the

cases which recognize this exceptiorthe PLRA'’s total exhaustion requirement
involve the scenario presented here, \ehie inmate unilaterally and completely
declined to pursue any grievances sinees by nature a “laid back guy” who “did

not want to make any wavéqDoc. 121.) Rather, case law in this field has typically
applied a functional analysis to thisue and measured the functional unavailability

of grievances by examining the institutionegponse to the inmate’s actual efforts to
pursue grievances. Thus, we can find nollagéority which extends this doctrine

to an inmate’s unilateral choice to forego any effort to pursue a grievance. Quite the

contrary, case law has consistently heltt Hn inmate’s personal sense of the futility
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of attempting exhaustion does not excuse compliance with this requirement prescribed

by law. Nyhuis v. Reno204 F.3d 65, 72 (3d Cir. 2000). In short it seems that an

inmate must at least try to exhaust himadstrative remedies before it can be said
that those remedies are entirely unavailable.

The Department of Corrections miims a grievance system that offers
inmates a three-phase grievaacel appeals procedure. 3#@-ADM 804; see also
37 Pa. Code § 93.9(a). Pursuant to DC-ABOA, inmates must first file grievances
with the Facility Grievance Coordinatortae facility whereghe events upon which
the complaint is based occurred. If thenate is dissatisfied with the initial review
of his grievance, he may appeal the deciso the Facility Manger (Superintendent).
Upon receiving a decision from the Superintarigéhe inmate may file an appeal with
the Secretary’s Office of mate Grievances and Appsé&BOIGA) within 15 working
days of the Superintendent’s decision. Tthe parties have stipulated that during the
time period relevant to this action, tB®C’s grievance policy provided for four
circumstances under which the grievance dmator could grant an extension of time
for an inmate to file a grievance, inding a temporary transfer from the facility

where the grievance should have been fildfoc. 121, § 17.) Again, compliance

® The other exceptions included apanent transfer, an authorized
temporary absence for an extended period, and delays in mail delivery. (Doc. 121,
117)
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with the DOC'’s administrative grievanceopess is mandatory prior to bringing suit
in federal court, and theifare to do so will result in that suit being subject to
dismissal pursuant to the clear terms of the PLRA. Nyl2®i4 F.3d at 73.

B. Delay in Seeking DispositiveRelief for a Plaintiff's Failure to
Exhaust.

Although this legal framework is well-gked and familiar to the Court and the
parties, we also note that the Third Qitchas, on occasion, expressed reservation
about a defendant’s belatesksartion of the defense, particularly where the defense
was not raised within the time limits prescribed by the court for filing a motion for
summary judgment. This wasetsituation presented in Drippehere a defendant
declined to move for summary judgment on the grounds that the plaintiff failed to
exhaust administrative remedies prior tanfilisuit, but instead raised the issue in an
oral motion that was lodged on the eve @ltr Indeed, the oral motion was raised
after jury selection, immediately prior toal commencing, and seven months after
the deadline the court prescribed foing dispositive motions. 604 F.3d at 782.
Nevertheless, the district court consideiteglmotion, despite it having been filed out
of time, and found that the plaintiff's fare to exhaust compelled entry of summary
judgment in the defendant’s favor in advaon€é&ial. The plaintiff appealed and the
Third Circuit reversed. 604 F.3d at 779.

The appellate court’s rulg was, however, narrow. The court emphasized that

18



it does not “read a strict timing requirememto the PLRA for prosecution of the
affirmative defense of failure to exhaust.” &.781. The court also noted that district
courts enjoy “great deference with regardnatters of case management.”aid783.
However, the court recognized that “thare times when a district court exceeds the
permissible bounds of its broad discretion.” IGuided by the Supreme Court’'s

holding in _Lujan v. National Wildlife Federatipd97 U.S. 871 (2011), the Third

Circuit noted that following Lujanfederal courts have found that Rule 6(b) of the
Federal Rules of Civil Procedure imposesstrict requirement that litigants file
formal motions for Rule 6(b) time-extensiomsen attempting to file in contravention
of a scheduling order.”_ldht 784°

In light of Lujan and this interpretation of Rule 6(b), the Third Circuit

* Rule 6(b) provides in relevant part that “[w]hen an act may or must be
done within a specified time, the court may, for good cause shown, extend the
time: (A) with or without motion or notice if the court acts, or if a request is made,
before the original time or its extensierpires; or (B) on motion made after the
time has expired if the party failed to #eticause of excusable neglect.” Fed. R.
Civ. P. 6(b).

In Lujan, the Supreme Court held that a district court did not abuse its
discretion when it declined to permit the introduction of affidavits that were filed
untimely and in violation of the districourt’s scheduling order. The Court held
that Rule 6(b) not only conferred disttiom on a district court, but specifically
prescribed “the mechanism by which that discretion is to be invoked and
exercised.” 497 U.S. at 895-96. The Supe Court found that after the time for
filing a motion has expired, a distriadwrt could only “for cause shown” and “in
its discretion” extend the time for filing “upon motion.”_ kit 896 n.5.
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addressed whether the district courtnsideration of the defendant’s untimely
motion for summary judgment, which was eiorally and without request for leave
of court, violated Rule 6(b). The Thi@rcuit held that to comply with Lujaand the
requirements of Rule 6(b)(1)(B), “a party must make a formal motion for extension
of time and the district court must ma&dinding of excusable neglect . . . before
permitting an untimely motion.” _Icat 785. In Drippethe appeals court could not
evaluate the district court’s purportedding of excusable neglect since the record
was barren of evidence to suggest that tls&ridt court had, in fact, made such a
finding. 1d. Instead, the court found that “[t]Bestrict Court’s entertainment of [the
oral motion to dismiss], some severomths after the scheduling deadline for
dispositive motions, does not comply with Rule 6(b) as construed by.t ugn

In reaching this conclusion, the Thi@ircuit does not appear to have been
simply invoking the strictures of the Rubyt was also clearlypfluenced by the fact
that the way in which the motion was raisedrally, without notice, after a jury had
been selected, and immediately before wis to commence — placed the plaintiff in
an unfair position that was the very reasarle 6(b) prescribes certain procedural
requirements for the filing of late motiont particular, the Rig requires that late
filings must “contain a high degree of formaléagd precision” in order to “put [ ] the

opposing party on notice thatmotion is at issue and that he therefore ought to
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respond.” _Id.(quoting_Lujan 497 U.S. at 896 n.5). The court of appeals further
observed something particularly relevantiis case: “The resolution of this issue —
failure to exhaust administrative remediesas highly fact-intensive and required a
judgment by the District Court whetheretlspecific grievances complied with the
specific prison’s grievance procedure.” [@he court found that the plaintiff should
have had an opportunity to research and theissue, and thabmpliance with Rule
6(b) would have provided that opportunity. l&ccordingly, the court of appeals
reversed the entry of summary judgment] eemanded to allow éhdefendant to file

a motion for an extension of time inmapliance with Rule 6(b)(1)(B)._Ict 785-86.
That is precisely what the defendant did.

The victory for the plaintiff in_Drippewas, ultimately, little more than a
procedural and pyrrhic one. On remaitin defendant moved for an extension of
time pursuant to Rule 6(b). The districourt found that untimely motion for
summary judgment could not be considered, and therefore scheduled the matter for
trial. However, less than two weeks lrefdrial, the defendsd filed a motion to
bifurcate trial pursuant to Rule 42(of the Federal Rules of Civil Procedure,
requesting that the court hold a bench wiakhe legal issue @Xxhaustion, and then

hold a jury trial on the issue of liability necessary._ Drippe v. Gototweskid4 F.

App’s 79, 81 (3d Cir. 2011). The district cogranted that motion, held a short bench
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trial on the exhaustion issue, and then fothvad the plaintiff hd not exhausted his
claims. The district court consequently dismissed the case, and no trial on liability
ever occurred. The plaintiff appealedgsarting among other tigs that the defendant
had waived his right to asséinie defense of exhaustion. Id.

The Third Circuit disagreed with the plaintiff's argument and the suggestion
that its prior decision provided the plaint¥fth any more reliefor that it compelled
a finding that the defendant had waivee thght to seek relief because of the
plaintiff's failure to exhaust administrative remedies:

Drippe first argues that Gototweski waived the defense of
exhaustion by failing to raise it in a timely motion for
summary judgment. He asserts that Gototweski did not
simply waive his ability to raise this defense on summary
judgment, but that this is an affirmative defense that must
be raised in pre-trial ntimn, and by failing to do so,
Gototweski waived the defensetirely. In the present case,
there is no dispute that Gototweski raised his affirmative
defense in his Answer to Drippe's Amended Complaint.
That he did not make a timely dispositive motion based
upon this affirmative defelesin no way means that he
waived the defense; instead, he waived only his ability to
receive summary adjudicationtbfait defense. The standard
for affirmative defenses is that “[flailure to raise an
affirmative defense by responsive pleadimg by
appropriate motion generally results in the waiver of that
defense.’Charpentier v. Godsi937 F.2d 859, 863 (3d Cir.
1991) (emphasis added). Gotetki raised the affirmative
defense in his responsive pleading, and he was, therefore,
entitled to pursue this defensdrél, even if he waived the
right to summary relief on that claim.
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Drippe v. Gototweski434 F. App'x 79, 81 (3d Cir. 2011).

In the absence of other authoritatiguidance from the court of appeals,
these principles control our disposition of this particular case.

C. The Defendants Preserved th&xhaustion Defense in Their

Answer, and Under Prevailing Law are Permitted to Seek
Judgment in Their Favor Prior to a Trial on Liability, Despite
Waiting to Present this Issue for Five Years.

Turning to the case at bar, there is no dispute that the defendants raised the
exhaustion issue as an affirmative defangbeir answer. (Doc. 23, Answer, 1 125.)
There is, thus, no question that the deferasgtechnically raised in a timely way and
preserved, even if it was not actively pursued throughout the case until the defendants
moved to bifurcate something that Drippenstructs is permissible, and does not
result in waiver of the right to have tlesue adjudicated by thewrt, even if it may
not technically be done via an untimely motion for summary judgment.

There is also, in the eralp dispute that Peet newthausted his administrative
remedies prior to filing suit. Despite thagic circumstances that led to this case
being filed, including Peet’s painful burns and disfiguring injuries; and despite the fact
that Peet spent considerable time in hospital settings and other correctional facilities
while he convalesced, Peetvee took any steps at any time to file a grievance with
prison officials regarding their alleged indifference to his serious medical needs.

Although Peet was returned to SCI-Gadill in March 2009, and although the
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facility’s grievance coordinatdad the discretion to grant an extension of the 15-day
deadline for filing a grievance based on Pesinsiderable aence from the facility
during his period of convalesas® Peet never requestedeattension and never filed
a grievance.

Peet now argues that at that time hd ha effective remedy. In this regard,
Peet advances a textual argument, based upon the then-existing language of the
Department of Correctionsigvance policy. In particular, Peet argues that the policy
in effect at the time of his injury did not expressly allow prison officials to grant
extensions of time for the filing of igvances based upon the unusual constellation
of circumstances presented here, amate injury that resulted in lengthy
hospitalizatiort. Therefore, Peet contends that under the written policy grievance relief
was unavailable to him.

The difficulty with this textual argument is that it is entirely hypothética
because it is undisputed that Peet nevemgtiied to file a grievance. Given the clear

“reluctance to invoke equitable reasongtouse [an inmate’sdilure to exhaust as

the statute requires,” Davis v. Warmadd F. App’x 365, 368 (3d Cir. 2002),

repeatedly voiced by the courts, and the sglenciple that an inmate’s subjective

*We note that the text of this policy has been subsequently amended to
expressly provide greater discretiomptisson when considering requests for
extension of time to lodge grievances.
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sense of the futility of a grievance does extuse compliance with the law, Nyhuis
v. Reng 204 F.3d 65, 72 (3d Cir. 2000), weearonstrained to agree with the
defendants that because Peet never sougintélief that could have been available to
him under the grievance process — botheatension of the deadline to file, and
administrative response to his serioummls — we will never know what may have
occurred administratively had Peet fileé tirievances and apals as required under
the DOC rules. And, at this point, wiget is really arguinig that by the time he
filed this lawsuit, he wawell beyond the time prescribéar filing a grievance, and
thus he had no adequate means of extrgusis claims administratively. This
argument is simply unsupported by the law is fleld, which is exacting , admits of
few exceptions, and seems to consistently recquprisoner to at least try to exhaust
his administrative remedies before it candagd that those remedies are entirely
unavailable.

Peet has chalked up his decision noileod grievance as one consistent with
his laid-back personality, and his efforts tadtmake waves”, buvhatever the reason
for his failure, they cannot be attributegtason officials, who are not alleged to have
done anything to prevent or even dissuBdet from filing a grievance. Peet also
never asked to hauds grievance deadline extendashd we thus have no way of

knowing what response prison officials may hasd to Peet’s claims and his requests
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for relief had they been brought timely. e know is that Peet brought this lawsuit
without filing even a first-level grievancand we know that prison officials did not
interfere with Peet’s right to do so. Givelatlan inmate’s failure to exhaust will only

be excused “under certain limitedaimstances”, Harris v. Armstront49 F. App’x

58, 59 (3d Cir. 2005), and an inmate caredéef claim of failure to exhaust only by
showing “he was misled or that there was some extraordinary reason he was prevented

from complying with the stataty mandate,” Davis v. Warmasupra 49 F. App’x

at 368, we are unable to find legal groundsler current case law for excusing this
complete failure to even attempt to comply with the PLRA.

Furthermore, in this case the defendantoved to bifurcate trial, just as
Gototweskidid following the court of appeals’ remand_in DrippBespite being
discomfited with the belated way in whidhis issue was presented, the Court
scheduled an evidentiary proceeding irpogsse to the motion, after the plaintiff had
adequate notice and opportunity to preégerdence and argument in opposition to the
defense. The parties submitted pre-hramemoranda, including a joint stipulation
of facts and proposed conclusions of ladnong the facts that the parties stipulated
to were the fact that following his injes and convalescence in both hospitals and
other correctional facilities, Peet wasumed to SCI-Camp Hill in March 2009, at

which time he received a copy of the DOC Inmate Handbook. It is undisputed that
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Peet was thus furnished with the infation he needed regarding the various
requirements prescribed by the DC-ADB@4 governing inmate grievances. The
parties agree that Peet was unable imatetyi following his injuries to submit a
grievance in March 2008, and also ttiet DC-ADM 804 provided for enlargements
of the grievance-filing deadlines under certaincumstances. Peet has testified that
he believed that he was outtohe to file a grievancend that in any event he “never
filed any grievances because he is a lmadk guy and did not want to make any
waves.” (Doc. 121, 1 27.) Itis undisputbat Peet never asked to speak with the
grievance officer or the Deputy Supeantent at SCI-Camp Hill about securing a
waiver of the 15 working day filing requireent for grievances, and that he “never
filed a grievance under the griexae system in effect ataltime of his injuries prior

to initiating this lawsuit.” (I1d. 27.)

We are thus left in this case with facts that are whatlyupportive of Peet’s
claims that he had no administrative remedgilable to him. Peet did, in fact,
potentially have administrative remedi available to him. Although Peet’s
circumstances were extreme and unusual,resulted in his absence from SCI-Camp
Hill for nearly one year while he recoverdle stubborn fact is that he was returned
to SCI-Camp Hill, the site of his injuriea@the claims he is attempting to prosecute,

and that Peet was obligedtlat time to at least attemiat seek administrative relief
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under the DC-ADM 804. Peet did ndb so, and his failure now has dire
consequences under the current prevailing law in this field.

As we noted at the outset of thisaikion, this result is in many ways an
unsatisfactory Hobson’s choice. The defenslasterted Peet'sliare to exhaust as
an affirmative defense in June 2010, josinths after raising the issue in Peet’s
earlier-filed action that was dismissed foecisely the reason presented now. The
parties and the Countave spent years litigating andadistering this lawsuit — time
and resources that could have beentpuither matters haihe defendants pursued
relief on their affirmative defense early oithere was never any dispute that Peet
failed to exhaust his claims; he has at atles been forthright #t he never filed a
grievance. What the parties disputed, apptly, was the significance of this admitted
failure.

Yet the court had no opportunity to adské¢he significance of the fact of Peet’s
non-exhaustion because the issue was reparely raised and litigated until more
than five years had passed, after thpak#ive motions deadline had expired, when
the court and parties prepared for an immirteal. Yet, as noted above and as is
reflected in the Drippproceedings, the defendantslalein seeking judgment on the
affirmative defense does nostdt in their waiver of that defense; it merely requires

the court to considethe defense in a differentqaedural framework than would
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ordinarily be used when resolvingmotion for summary judgment. Yet, this
procedural distinction does not yield abstantive difference when the defense is
eventually considered.

As noted, the law in this area is strict and largely unyielding, particularly in
cases where there is no evidence timt eorrectional officer or other authority
interfered with or prevented an inmdtem pursuing administrative relief that is
available to him. In this case, Peet didfiletany grievance, aseek an extension of
the time in which he couldo so — relief that was ailable to him through the DOC'’s
own policies, which were polies with which Peet wasHaliar. We are compelled,
therefore, to conclude that Peet faile@xbaust administrative remedies available to
him; the defendants preserved and did not waive their right to seek relief on this
affirmative defense; and the undisputedgaegarding Peet’s failure to exhaust now
compel judgment in the defendants’ favor on Peet’s remaining cfaims.

An appropriate order will follow.

*We close with a final note to the pagidt has been said that “hard cases
make bad law” N. Sec. Co. v. United State33 U.S. 197, 364 (1904)(Holmes J.,
dissenting). All parties acknowledge thla¢ circumstances of this case are
undeniably hard. In this setting the parties may well be advised to seek out efforts
to avoid making potentially bad law by eggag in further mediation of this case.

If the parties wish to follow this coursleey should jointly notify the court so we
can make arrangements to provide thvaith this opportunity, and defer further
filing deadlines in this case, if necessary.
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/s/ Martin C. Carlson
Martin C. Carlson
United States Magistrate Judge

Dated: November 25, 2015
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