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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

THOMAS MOORE, No. 3:12-CV-00223
Plaintiff, (JudgeBrann)
V. E
KENNY GRANLUND, et al.,
Defendants.
MEMORANDUM OPINION
JUNE 18,2019
l. BACKGROUND
Thomas Moore, a Pennsylvania state prisoner, filed this civil rights
complaint—which he lateamended with assistané®m counsel—alleging that
several defendants violated his rights dgrhis incarceration at State Correctional
Institution Rockview: Over the course sfeveral years, United States District Judge
Richard P. Conaboy issued a series ohgdithat narrowed the relevant issues and
dismissed several defenda from the action.
In February 2014, Judge Cdmy dismissed several claitnsand, in
September 2017, he grantedt@ summary judgment in favor of Defendants after

concluding that Moore failed to exhaustdistrative remedies as to some clains.
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However, Judge Conaboy permitted thd@ms to proceed on the ground that
Moore’s failure to exhaust administratiremedies should be excused because those
remedies were not reasonably availdbl&pecifically, Judge Conaboy permitted
claims to proceed related to allegations that: Kéhny Granlundengaged in
improper sexual contactith Moore during the falbf 2010; (2) Granlund physically
assaultedMoore on December 6, 2010; and (3)f@welants Hall, Perks, and Fisher
mopped chemicals into Moore’s cell on Redmy 19, 2011, which resulted in Moore
passing out and striking his head on the grourBecause Judge Conaboy only
addressed whether Moore’s claims wereneniistratively exhaued, he permitted
the parties to file motions for summajydgment that addressed the merits of
Moore’s remaining claim$.

The parties thereafter filed @® motions for summary judgmentMoore
contended that he was entitled to summadgment as a sanction for Defendants
having failed to properly inaigate Moore’s allegatiorfs Moore asserted that this
failure was akin to spoliation of evidenass, it resulted in the purported loss of key

evidence that would have supported Moore’s cldini3efendants in turn asserted
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that judgment should be entered in fawbrHall, Perks, and Fisher (collectively
“Moving Defendants”) beasse there was no evidence that Moving Defendants
poured toxic chemicals into Moore’s c#ll.

In September 2018, Jud@onaboy denied both motioks.As to Moore’s
motion, Judge Conaboy concluded thdth@gh Moore’s grievances were “not
properly investigated in a timely and thorough manf&ngd remaining Defendants
were involved in the failure to investigatand there was noidence of bad faith
that could support the entry of judgment in Moore’s faiowith regard to Moving
Defendants’ motion, Judgéonaboy concluded that dting Defendants failed to
demonstrate the absence of a genussmue of material fact, citing Moore’s
contemporaneous statements to a residerse, evidence of a possible attempt by a
prison official to fraudulently withdraw Moore’s grievance related to this claim,
concerns over the adequacy of the qmis investigation, “and the failure of
[Moving] Defendants to submgupporting affidavits odeclarations under penalty

of perjury.”*
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Both Moore and Moving Defendants hdiled motions for reconsideratidf.
Moving Defendants argue thiidge Conaboy commneid a clear errauf fact or law
in concluding that there exists a genuisgue of material fact regarding Moving
Defendants’ liability!® Specifically, Moving Defend#s contend that (1) Judge
Conaboy failed to consider statemeptevided by Moving Defendants during the
course of the prison’s investigation, &9 pursuant to LocdRule 56.1, Remaining
Defendants’ assertion that they did pour chemicals into Moore’s cell should be
deemed admitted sinceddre did not file an opposing statement of facts.

Moore in turn asserts that manifest stjae would occur if this Court did not
reconsider denial of his motion for summary judgni€nMoore does not contest
that the remaining Defendants may not blel hable for the failure to investigate,
but rather asserts that Defendants Lenaad Eaton should be reinstated as
defendants and judgmesritered against theth.Absent such action, Moore argues,
the Court would deny redress for the “Kaésque ordeal [Moore] suffered for ten

months at the hand of those responsiblethwarting his repeated and creative
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attempts to obtain remedial action” amduld reward the bad conduct of Lamas and
Eaton?°
Judge Conaboy died in November 2@i#i this matter was administratively

reassigned to the undersigned.

.  DISCUSSION

To properly support a motion for recahasration, a party must demonstrate
“at least one of the following: (1) an imening change in thcontrolling law; (2)
the availability of new evidence that wast available when the court granted the
motion; or (3) the need to correct a cleapeof law or fact oto prevent manifest
injustice.®® Both parties rely on the thirdround for reconsideration: that
reconsideration is required to correct aatl error of law or fact or to prevent
manifest injusticé? Importantly, in reviewing for €lar error, it dog not matter that
this Court “would have reached affdrent conclusion” in the mattét. Rather,
reconsideration is warranted only if thiECTourt is left with thedefinite andfirm

conviction that a mistake has been committéd

20 |d. at 3-4.

21 InreVehicleCarrier Servs. Antitrust Litig., 846 F.3d 71, 87 (3d Cir. 2017) (ellipsis and internal
guotation marks omitted).

22 The United States Court of Appeals for the Ti@ictuit has noted “that there is substantial, if
not complete, overlap between the . . . concegfta™clear error of law or fact” and “manifest
injustice.” In re Energy Future Holdings Corp., 904 F.3d 298, 311 (3d Cir. 2018).

Consequently, the Court does not distinguidiivben the two concepts in this Memorandum.
23 Prusky v. ReliaStar Life Ins. Co., 532 F.3d 252, 258 (3d Cir. 2008).
24 1d. (internal quotation marks omitted).



“Thus, [to warrant reconsideration, tparties] must show more than mere
disagreement with the earlier ruling; [theglist show that the . . . Court committed
a direct, obvious, or observabtrror, and one that is of at least some importance to
the larger proceeding$® Moreover, a motion for rensideration should be denied
“when the asserted factual or legal errors would not alter the result of the initial
decision.?®

A.  Moving Defendants’ Motion for Reconsideration

As noted previously, Moving Defendanargue that Judge Conaboy clearly
erred by failing to consider statements provided by Moving Defeadar to deem
their statement of facts admittedaccordance with Local Rule 561.

As to Moving Defendants’ second cortien, Local Rule 56.1 requires that a
party opposing a motion for summary judgmeimiclude a separate, short and
concise statement of the material factsponding to the numbered paragraphs set
forth in the [moving party’s] statement.” Meover, “[a]ll materiafacts set forth in
the statement required to be servedtly moving party will be deemed to be
admitted unless controverted by the staptmequired to be served by the opposing

party.”8

25 Inre Energy Future Holdings Corp., 904 F.3d at 312 (brackets, quotation marks, and citation
omitted).

26 United States v. Kubini, No. CR 11-14, 2018 WL 4282852, at *6 (W.D. Pa. Sept. 7, 2018)
(collecting cases).
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Moving Defendants filed a proper statemh of facts—as required by this
Court’s Local Rules—in whit they stated that “[n]Jechemicals were poured into
Plaintiff's cell.”?® Furthermore, Moore did not teaically comply with Local Rule
56.1, as he did not file a responsive stateroéfdcts. This oversight is particularly
egregious because Moore’s counsel prettia responsive statement of facts in
opposition to Defendants’ previous nwotifor summary judgment, demonstrating
his awareness of Local Rule 58%. The Local Rules were implemented to
streamline litigation and bring greatefieiency to the work of the Coutt. It is for
that reason that the Court looks highigfavorably upon violations of the Local
Rules and rarely exises noncompliance.

Nevertheless, application of the Lo€alles rests within the sound discretion
of this Court¥? and there are numerous examplaghin this district forgiving
technical noncomplianogith Local Rule 56.1 in furtirance of the pursuit of a just

result®® Thus, a district court may, in the egise of its inherent discretion, “depart

from the strictures of its own local procedural rules where (1) it has a sound rationale

2% Doc. 108 1 13.
30 Doc. 63 at 31-32.
31 Weitzner v. Sanofi Pasteur Inc., 909 F.3d 604, 613 (3d Cir. 2018).

82 Seeid. (noting that district courts are afforddicretion in the interpretation and application
of their local rules becauséhé District Court is in the best position to determine the extent of
a party’s noncompliance with Local Rule 56.1,vasl as the appropte sanction for such
noncompliance”). See also Local Rule 1.3 (permitting courts tesuspend these rules in
individual cases by written order”).

33 E.g., Bonillav. City of York, No. 1:14-CV-02238, 2016 WL 3165619, at *5 (M.D. Pa. June 7,
2016).



for doing so, and (2) so doing does nofairly prejudice a party who has relied on
the local rules to his detriment!” With this framework in mind, the Court finds no
abuse of discretion in Judge Conabog&cision to overlook Moore’s technical
noncompliance with # Local Rules.

Critically, while Moore did not file astatement of facts in opposition to
Moving Defendants’ statement, he did fdeorief in opposition to their motion for
summary judgment wherein he vigorouslyntested the factual bases underlying
that motion and asserted that Movingf@wlants poured chemicals into his éell.
Moore thus put Moving Defendants on notafewhat specific issues and facts he
contested. Moving Defendts have pointed to nogjudice resulting from Moore’s
technical noncompliancend the Court can discern nofem the record. In
consideration of the absence of prepgdiand—as discussed below—Ilegitimate
grounds for this matter to proceed tteal against Moving Defendants, Moving
Defendants’ statement of faowvill not be deemed admitted.

Turning to the remainder of Movifdgefendants’ motion for reconsideratjon
it is unclear if Judge Conaboy in fact faileo consider the statements submitted by
Moving Defendants, as heeferenced on multiple occasions the investigative
materials compiled by prison officials. dan thus be assumed that Judge Conaboy

did consider the statements, but fouth@m unpersuasive in light of his oft-

34 United Sates v. Eleven Vehicles, 200 F.3d 203, 215 (3d Cir. 2000).
% Doc. 110 at 3-5.



expressed skepticism of the thoroughneskandor of the prison’s investigatign.

In any event, even assuming thatdde Conaboy failed t@onsider Moving
Defendants’ statements, the Court is nfétt\wath a “definiteand firm conviction”
that Judge Conaboy erred ooncluding that genuine issues of material fact
prevented summary judgment.

Moving Defendants primarily poirio four witness statementsn support of
their contention that summary judgmentuarranted in their favor. A statement
provided by Perks attested that “[a]t no timere any chemicals used by [Moore’s]
cell,” while Hall stated that “[a]t no timeere chemicals were used to punish or
retaliate against inmate Moore,” and Fisher assdttiat “at no time were any
chemicals poured into [Moore’s] cefl”” Moving Defendants also point to a
statement provided by Safelyanager M. Wenrik asserting that chemicals used

and stored in the area where Moore s@sfined do not pose an inhalation hazdrd.

% See eg., Doc. 103 at 62-63 (“It appears that inwgations were cursory or nonexistent and
officials were not forthcoming in advising Plaifibf the status of his claims despite numerous
inquiries . . . this case is one where thesgr appears to have ignored grievances and
complaints of abuse or failed to fully investtg allegations of abuse—practices which lead
prisoners to feel disrespected and come teew® that internal grievance procedures are
ineffective.” (alterations, quotan marks, and citation omitted)).

87 These statements provide that they “wiltbesidered for all purposes, including actions under

the Statutes of this Commonwealth, just as thatigas been sworn or affirmed before a court
of law or formal arbitration panel.” Do&09-3 at 15, 17, 19. Althoaghe parties dispute
whether such statements constitute approptaftedavits or declarations” contemplated by
Fed. R. Civ. P. 56(c)(1)(A), the Court asssmavithout deciding—for the purposes of this
Memorandum that the statements are appropriately considered.

38 Doc. 118-1 at 2-4see Doc. 109-3 at 15, 17, 19.
3% Doc. 118-1 at 5see 109-3 at 26.



However, balanced against these statements are statements from Moore
attesting to the opposite. For exampleaistatement provided during the prison’s
investigation, Moore asserted that MoviDgfendants “got the chemical cleaner and
poured it into the water at my door ceficathen moved it all back into my ceff”
Similarly, in his depositan testimony Moore assertedtiMoving Defendants “took
a freaking blanket and put it at the door . . . on top of everything else after they
poured” a chemical sutance into his cefi! These statements are buttressed by a
contemporaneous statement provided byoh to a resident nurse, and numerous
complaints filed by Moore about this incideat.

On balance then, the evidence doesawotclusively establish that Moving
Defendants did not commit the act delsed in Moore’s amended complaint.
Although the relative weight of the evidanmay tilt in MovingDefendants’ favor,
it is not within the province of this Cauto make credibility determinations or
“weigh the evidence and determine the truth its€lfThe Court’s duty is merely to
determine whether any factual dispute exithat must be resolved by a proper
factfinder. Based on the conflicting swiostatements in this matter, and after

“identify[ing] undisputed facts arrésolv[ing]the remaining disputed facts in favor

40 Doc. 109-3 at 13. Similar to the statmts provided by Moving Defendants, Moore’s
statement also provides that itifwbe considered for all purpes . . . just as though it had
been sworn or affirmed before a coaf law [or] arbitration panel.”

4l Doc. 60-7 at 28.

42 Doc. 60-6 at 24, 26, 28, 32, 34, 36, 44: Doc. 118-1 at 6.

43 Facendav. N.F.L. Films, Inc., 542 F.3d 1007, 1013-14 (3d Cir. 2008).
10



of [Moore]'#* the Court simply cannot concludeat Judge Conaboy clearly erred
when he determined that genuine esuof material fact preclude summary
judgment® Consequently, Moving Defendantsbtion for reconsideration must be
denied.

B. Moore’s Motion for Reconsideration

Moore seeks reconsideration on the gibahat a manifest injustice would
occur were this Court not to reinstdi@mas and Eaton asfdadants and sanction
them for failing to investigate Moore's grievanéés. Although Moore
misunderstands the nature of the term “mestifnjustice” as applied in a motion for
reconsideratiofi! his argument fails for more fundamental reasons.

First, as Judge Conaboy noted, “th&seno contention that evidence was
destroyed and mere negligetonduct is not an appropte basis to impose the
severe measure of the granting of summary judgnt&ntMoore points to no
evidence contradicting this conclusion aabdsent bad faith, there is no basis for the

Court to grant summary judgment.

4“4 1d.

45 Wenrick’s statement does natpito alter this conclusionAlthough Wenrick states that the
chemicals stored in the vicinity of Mooretgll do not pose an inhalation hazard, and that
bleach is never stored or used in that attea statement does not exclude the possibility that
hazardous materials were placed in the are@eally, or that Moving Defendants brought
a hazardous chemical to that area for the exagse of pouring it in or near Moore’s cell.

46 Doc. 120.

47 SeelnreEnergy Future Holdings Corp., 904 F.3d at 311 (noting “sutastial, if not complete,
overlap between the . . . concepts” of a “clearrasfdaw or fact” and “ranifest injustice.”).

4 Doc. 114 at 6.
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Second, Lamas and Eatonre/elismissed from thection in September 2017,
and Moore did not seek reconsideratidtheir dismissal until October 2018—more
than one year latéf. Local Rule 7.10 requires thatther than a motion to alter or
amend the judgment underd=dR. Civ. P. 59(e)} “[a]Jny motion for reconsideration
or reargument must be acopanied by a supporting brief and filed within fourteen
(14) days after the entry of the order coneet.” Even if the Court were to interpret
Moore’s motion as arising under Fed. Rv.(?. 60(b), such motion must be filed
within one year of the challengedder or “within a reasonable timet"Under either
standard, Moore’s request is unétyand should not be considered.

Finally, Moore provides no legitimate groundrézonsider Judge Conaboy’s
well-reasoned conclusion that Moore fdiléo exhaust administrative remedies
against Lamas and EatehAlthough the failure to exhest administrative remedies
IS not a jurisdictional bar, it is gferequisite to an inmateinging suit and, for that
reason, . . . it constitutes a threshold issue d¢batts must address to determine
whether litigation is being conductedtime right forum at the right timeé? Stated

simply, because Moore failed to exhaust &iministrative remedies against Lamas

49 See Docs. 103, 104, 120.
50 Because the Order of which Moore seeksmsitieration did not enter judgment against any
party, his motion does not implicate Rule 59(e).

51 Fed. R. Civ. P. 60(c)(1).

2 See Docs. 93, 103.

53 Rinaldi v. United Sates, 904 F.3d 257, 265 (3d Cir. 2018) (internal quotation marks omitted).
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and Eaton, this is not the proper foruntlog proper time to pursue remedies against
those defendants. For those reasons, Bleanotion for reconsideration is likewise
denied.
. CONCLUSION

Neither Moore nor Moving Defendantsggent compelling reasons to revisit
Judge Conaboy’s order denying the ssonotions for summary judgment.
Consequently, the motions faxaonsideration will be denied.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge

13



