IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

STEPHEN BODNAR, et al.,
Plaintiffs,
: 3:12-CV-01337
V. : (JUDGE MARIANI)
NATIONWIDE MUTUAL INSURANCE :
CO. and AMCO INSURANCE CO.,,
Defendants.
MEMORANDUM OPINION

l. Introduction

Presently before the Court are two Motions for Summary Judgment (Docs. 114; 160)
filed by the Defendant in the above-captioned action. For the reasons that follow, the Court
will grant the Motions.

Il. Statement of Facts

a. Underlying Accident and Lawsuits
During oral argument, counsel for moving Defendant Nationwide Insurance
Company! stated:
Regarding the issues of fact, | thirk, if you look at the facts, we all agree on
what the facts are. We disagree on what they mean. 'm not getting up here

saying a witness didn't say this, he’s not getting up here saying a document
doesn't say that.

1 There is only one Defendant in this case, variously called AMCO or Nationwide. For purposes of
expediency only, the Court refers to the Defendant in this Opinion as “Nationwide.”
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There's no issue on that, we agree on the facts, we disagree on what
they mean . . ..

(Oral Argument Tr., Feb. 18, 2015, Doc. 182, at 65:8-14.) The Court agrees with this
assessment. The statements of fact accompanying the two motions for summary judgment
are voluminous and contain extensive denials. However, a review of the bases for each
denial indicates that Plaintiffs object primarily to the interpretation that Defendant places on
certain facts, or that Plaintiffs believe that other facts of record are more important or
otherwise undercut reliance on the facts that Defendant highlights. Both sides appear to
agree on what actually happened during the period of time that gave rise to this cause of
action, as memorialized most clearly in Nationwide's claims file. Thus, all of the facts
recounted below are undisputed. There are no disputed facts aside from these, but only
disputed interpretations of these facts.

The instant action arose from an accident that occurred on April 29, 2010, At that
time, Stephen Bodnar was the owner of a masonry business developing land in Luzerne
County, Pennsylvania for the purposes of opening a campground there, to be called
Bodnarosa Campground. (Am. Compl., Doc. 17, at § 8.)2 In April of 2010, Bodnar agreed to
pay his acquaintance James Berry to do certain excavation work at Bodnarosa, during a
time that Berry needed work for a few weeks between jobs. (/d. at §§f 9-11.) Berry agreed to

help Bodnar with, among other things, digging trenches for sewer lines at the proposed

2 For purposes of this Opinion, the Court only cites allegations or facts which the opposing party
has admitted.
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campsite. (See id. at J{ 12-13.) On April 23, both Bodnar and Berry were digging inside a
trench when the sides of the trench collapsed inward on top of them. (/d. at ] 18.) Bodnar
was injured in the collapse, but survived. Berry was rescued from the trench, but was
pronounced dead from his injuries by the time he was taken to a hospital. (See, e.g., All
Activity Logs, Doc. 1734, at 51.)

At the time of the accident, Bodnar “was insured pursuant to the terms and
conditions of a Commercial General Liability insurance policy issued by AMCO
INSURANCE COMPANY” with a limit of $1,000,000.00 for each occurrence. (Def.'s Concise
Statement of Mat. Facts, Doc. 161, at ]| 2, 4.) Following the accident, the decedent's
widow, “Danielle Berry, individually and as Administratrix of the Estate of James Berry,
brought suit against Plaintiff and Bondnarosa [sic] Campground, LLC in the Court of
Common Pleas of Luzerne County . .. ." (/d. at {| 5.) Bodnar filed a claim with the Defendant
Nationwide/AMCO insurance company for indemnification in this tort action. (See generally
Doc. 173-4 at 61-65.) Nationwide hired and appointed a lawyer to defend Bodnar in the
underlying lawsuit, and thereafter continuously provided him with a defense in that lawsuit,
even while it challenged its obligation to do so in the declaratory judgment action discussed
below. (See Doc. 161 at {1 9-10.)

During the pendency of the tort claim, Nationwide investigated Bodnar's claim to
determine whether it owed him coverage. To aid in this effort, Nationwide filed a declaratory

judgment action, first in this District (which was dismissed under the Declaratory Judgment
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Act for only presenting questions of state law), (see AMCO Ins. Co. v. Berry, 3:11-CV-989,
Doc. 7), and then in the Luzerne County Court of Common Pleas. The declaratory judgment
action sought a declaration that Danielle Berry's tort claims are not covered by the
Nationwide/AMCO policy and that Nationwide had no duty to indemnify Bodnar or provide
him with a legal defense in that underlying lawsuit. (See Luzerne Cnty. Compl. for Decl.
Relief, Doc. 161-7, at 6).) The need for a declaratory judgment purportedly arose due to a
dispute under the terms of the policy as to whether James Berry actually qualified as an
‘employee” or a “temporary worker” of Bodnar and Bodnarosa. If he were found to be an
employee, then the policy excluded coverage, whereas if he were found to be a temporary
worker, then coverage would attach. (See p. 6, infra.)

On August 2, 2012, Bodnar and Danielle Berry entered into an agreement to settle
the underlying tort claim, wherein Bodnar agreed to pay Berry the $1,000,000.00 limit of his
AMCO policy, together with accrued interest, and to transfer his interests in the policy to
her. (See Settlement Agreement, Doc. 161-5, at 1.) In return, Berry agreed

to indemnify Bodnar, his agents, employees, subsidiaries, and affiliates and

save them harmless from any and all further liability, loss, damage, claims, or

expenses arising because of the death of James Dean Berry as well as any

and all liability, loss, damage, or claims arising because of Bodnar's signing of

this Agreement, and, if necessary, in order to save Bodnar so harmless to
satisfy on his behalf, any judgment arising against him in any way.

(ld. at2.)
Slightly before they signed the settlement agreement, Bodnar and Berry, jointly filed

the instant action against AMCO/Nationwide before the undersigned. This action alleges
4
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that AMCO/Nationwide handled Bodnar’s claim for indemnification in bad faith and in breach
of its contractual duty of good faith and fair dealing, which caused Bodnar various damages.

During the early stages of our federal bad-faith action, i.e., on February 13, 2013, the
Luzerne County declaratory judgment action was “discontinued.” (See Statement of
Proposed Undisputed Material Facts for Second Mot. for Summ. J., Doc. 115, at [ 7.)
“Defendant AMCO/Nationwide paid Danielle Berry, individually and as Administratrix of the
Estate of James Berry, the Policy’s limits of $1,000,000.00, plus interest, in accordance with
the terms and conditions set forth in the [Bodnar-Berry] Agreement.” (/d. at § 9.)

b. Nationwide’s Claims Handling

In determining whether evidence of record exists to create a dispute of fact about
Nationwide’s bad faith, the Court looks to the information contained in Nationwide’s Bodnar
claim file. The following information about the claim file—most of which was submitted by |
the nonmoving Plaintiff—is undisputed.

Bodnar's insurance policy stated in pertinent part: 3

We [i.e., Nationwide] will pay those sums that the insured becomes legally

obligated to pay as damages, because of “bodily injury” or “property damage”

to which this insurance applies. We will have the right and duty to defend the

insured against any “suit” seeking those damages. However, we will have no |

duty to defend the insured against “suit” seeking damages for “bodily injury”

or “property damage” to which this insurance does not apply. We may, at our

discretion, investigate any “occurrence” and settle any claim or “suit” that may
result.

3 Plaintiffs admit that the following are accurate statements of the policy language. (See Pls.’ Answ.
to Def.'s Statement of Mat. Facts in Supp. of Third Mot. for Summ. J., Doc. 173, at { 7-8.)

i
;
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(Commercial General Coverage Form, Doc. 161-4, § I(1)(a).) The exclusion that Nationwide
found relevant, titled “Employer’s Liability,” excludes coverage for:
“Bodily injury” to:
(1) An “employee” of the insured arising out of and in the course of:
(a} Employment by the insured; or
(b) Performing duties related to the conduct of the insured's
business; or
(2) The spouse, child, parent, brother or sister of that “employee” as a
consequence of Paragraph (1) above.
(Id. at § 1{2)(e).) In the section entitled “Definitions,” the policy further states that
“lelmployee’ includes ‘leased worker.’ ‘Employee’ does not include a ‘temporary worker.”
(Id. at § V(5).) It then defines “leased worker” as “a person leased to you by a labor leasing
firm under an agreement between you and the labor leasing firm, to perform duties related
to the conduct of your business. ‘Leased worker’ does not include ‘temporary worker.” (/d.
at § V(10).) Finally, “[tlemporary worker' means a person who is furnished to you to
substitute for a permanent ‘employee’ on leave or to meet seasonal or short-term workload
conditions.” (/d. at § V(19).)
Nationwide appears to have received an insurance claim from Bodnar on August 19,
2010. (See Doc. 173-4, Aug. 19, 2010, at 65.)* On August 20, Nationwide claims handler

Richard Lambrecht added a claims note stating “Spoke with agent of record's secretary.

She believes they already reported this accident to the named insured’s WC [i.e., Workers’

4 Plaintiffs submitted this claim file as Exhibit 5 to their Answer to Defendants’ Statement of Facts in
Support of Defendants’ Third Motion for Summary Judgment. Because Plaintiffs are the nonmoving party,
the Court accepts their submission as a true and accurate copy for summary judgment purposes.
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Compensation] carrier.” (/d., Aug. 20, 2010, at 64.) A subsequent entry from Lambrecht on
August 23 reports a conversation with Bodnar's attorney's paralegal, who reportedly “did not
know much about the ciurcumstances [sic] of the accident, other than the deceased was an
employee of the NI [i.e., Bodnar] and was working on a jobsite on behalf of the NI when he
was killed.” (Id., Aug. 23, 2010, at 63.) He further added that “[a]pparently the decedent was
in his first year of employment with the NI, so there are no other tax and/or payroll
documents confirming his status.” (/d.) An entry that same day by one Mark Diseroad adds
that if James Berry were indeed an employee, and if Bodnar maintained Workers'
Compensation coverage, then Bodnar would have no tort exposure as Workers’
Compensation would be the widow's sole remedy. (/d.) But Diseroad noted that this could
be altered by other contractual agreements and requested that Lambrecht “determine . . .
[Berry's] role in the job ie general contractor/sub contractor and determine if there are any
written contracts between the parties that may contain defense and indemnity language.”
(Id.) Lambrecht added another entry on August 23, referring to Berry as “an employee of
Bodnar Masonry” and relaying a report “that the WC carrier for Bodnar Masonry has paid
out over $600,000.00 to date as a result of their accident.” (/d., Aug. 23, 2010, at 62.)

On August 24, 2010 Nationwide representative Joseph Bottger added a note to the
claim file citing the above employee exclusion and referring to Berry as an “employee.” (See
id., Aug. 24, 2010, at 61.) Bottger then provided several notes for Nationwide to further

investigate, as follows:
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Notes:

*Matter not in suit. The estate is represented. Loss occurred in Luzeme
County.

*Find out whether there was a contract between the two PH pwned [sic]
entities.

*Were there any subs on the job prior to the loss? If so, who dug the trench?
*Follow-up with the agent to confirm that the campground was not supposed
to be an Al prior to the DOL.

*We need to confirm that the decedent does indeed meet the definition of an
employee. How was he being paid? Obtain copies of his W2s or other pay
documents. Did the PH maintain a file on him? Is WC paying death benefits to
the decedent’s estate?

*Who are the decedent’s survivors, and notwithstanding liability or coverage,
what is the full value of his claim?

*Send an UW notice regarding this loss. It looks like the PH is doing a lot
more than masonry.

*Bodnarosa Motel & Campground Lic [sic]. Any other partners in the Lic?
*WC should be the sole remedy, but the estate’s atty will likely try to get
around this by proving that the decedent was no [sic] an employee, or that the
PH has an individual exposure aside from his role as a masonry contractor.
*Schedule this for conference w/ leadership, UW and [Nationwide counsel|
Cheryl Kovaly.

(Id. at62.)

On August 25, 2010, another note was added, in which Lambrecht stated that he
spoke with Bodnar's wife and obtained, infer alia, the following information:

(2) Decedent had worked as an independent sub-contractor for [Bodnar's]
masonry business for several months before the accident. However, in order
to for [sic] him to secure a home mortgage, he needed a more formal proof of
income, i.e. “on the books.” After discussing matters with her husband, they
decided that Berry would become a payroll employee of Bodnar Masonry a
few weeks before the fatal accident. Mrs. Bodnar will fax me copies of his pay
stubs leading up to the date of loss. She will also confirm the date of the first
job Berry did sub-contract work for Bodnar Masonry;

(3) Mrs. Bodnar confirmed that Bodnar Masonry's workers compensation
carrier, after some initial investigation, verified that Berry was an employee of
Bodnar Masonry and paid full benefits to his widow . . . .
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(ld., Aug. 25, 2010, at 60.)

The next day’s entry called Mrs. Bodnar's Workers' Compensation statements into
question:

Received call from Estate’s attorney, Mike Mey. His understanding is that the
WC carrier has yet to make a determination re: employment and pay benefits.
Furthermore, Mey has reason to believe (he was guarded with his words) that
a “paper file" regarding the deceased's employment was “put together” after
the accident and may not accurately reflect his status. When | asked how he
intended to refute pay stubs from Bodnar Masonry to Mr. Berry that were
issued before the accident, PC [i.e., Mey] simply indicated “there is more than
meets the eye here.”

PC will send me a copy of the autopsy report and a list of volations
[sic] resulting from the OSHA investigation. Mey insisted that when and if we
can prove the deceased was a paid employee of Bodnar Masonry at the time
of the accident, he'll advise his widow that her sole remedy is Workers [sic]
Compensation. PC also provided me with the name and phone number of the
WC rep handling the Berry claim . . ..

(Id., Aug. 26, 2010, at 58.)

A note entered on September 1 indicated that the Workers’ Compensation
representative “has requested employment documentation on several occasions from the
Bodnar's [sic] and their attorney, with no cooperation” and that the Berry Estate’s attorney
“has specifically requested that WC benefits not be paid until such time as the widow looks
at the payroll documentation provided and agrees her late husband was an ‘employee.”
(ld., Sep. 1, 2010, at 57.)

On September 17, Lambrecht noted receipt of “additional mortgage loan

applications” filed by the Berrys approximately three weeks before the accident, which list




James Berry’s last two employers as “Northeast Aquastore since 2009, and Cheetah Chasis
from 12/01/2003 to 12/17/2008." (d., Sep. 17, 2010, at 54.) Lambrecht further notes that
there “is no mention of Bodnar Masonry on this document, which appears to contradict the
information given to me by Mrs. Bodnar shortly after this loss was reported by the agent,”
i.e., in which Mrs. Bodnar stated that Berry was made a Bodnar Masonry payroll employee
to help him secure a home mortgage. (/d.)

On October 11, Lambrecht noted that Frank Kepner, the attorney representing
Bodnar in the underlying tort suit, “confirms there was an extensive OSHA investigation
resulting in a $8,000.00 (approximate) fine, which they are appealing.” (/d., Oct. 11, 2010, at
52.)

On October 21, Kepner further agreed to send Lambrecht “additional documents
today regarding the decedent's recent tax returns and ‘payroll checks’ that were issued by
our NI. According to PC, the decedent never executed a W-4 and his widow refused to cash
the three (3) checks issued to her late husband by Mrs. Bodnar.” (/d., Oct. 21, 2010, at 52.)
Nationwide received this information on October 25. Upon receipt, Lambrecht noted, inter
alia:

4) Federal income tax returns filed jointly by the decedent and his widow in

2007, 2008, and 2009 do not relect [sic: perhaps “reflect”] any W-2's or

1099's from Bodnar Masonry;

5) It appears that the decedent's income ranged from $29,336.00 in 2007 to

$49,839.00 in 2009, with a W-2 listing his empoyer [sic] as Northeast

Aguastore in Phillipsburg, NJ;

6) There are two (2) payroll stubs and three (3) checks from the NI to James
Berry in 2010, as follows:

10
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- Check stub for pay period 4/17/10 to 4/23/10, with net wages of
$651.98
- Check stub for pay period 4/24/10 to 4/30/10, with net wages of
$538.99
- Check # 4107 dated 4/30/10 for $651.98 payable to James Berry;
- Check # 4118 dated 5/07/10 for $538.99 payable to James Berry;
- Check # 4111 dated 5/01/10 for $1,500.00 payable to Danielle Bery
[sic]

Note that all of the checks are dated after the 4/29/10 accident date.

(ld., Oct. 25, 2010, at 51.)

In an entry on the same date, Lambrecht represents that he recently spoke with
Bodnar and Kepner and that “[ijn brief, Bodnar did not consider the decedent James Berry
an employee of Bodnar Masonry at the time of the accident.” (/d., Oct. 25, 2010, at 50.) As
evidence of this Lambrecht states that Bodnar never hired Berry for any type of work before
April 2010; that Bodnar never issued Berry a W-2 or 1099 form, even though he did so for
his other employee-laborers; that “[bJoth men agreed that Berry's work at Bodnarosa would
be limited to 2-3 weeks” while Berry was “temporarily out of work, and needed some income
to ‘hold him over’ before starting a job with a local gas company;” and that “Berry agreed to
be paid cash under-the-table for his work at Bodnarosa, and understood that Bodnar would
send him a 1099 form at the end of the year to document his income.” (/d.) Further,

[rlegarding the check stubs and checks, Bodnar explained that his wife was

simply trying to “make it right” for Berry's widow and called in his hours for

those two weeks to the accountant along with their regular employees. The

third check, payable to Danielle Berry in the amount of $1,500.00, was to help

her pay for funeral expenses only. Bodnar believes that his wife and Danielle

Berry discussed all of the checks before they were issued, but doesn’t know if

the wives fully understood the “cash under the table” arrangement he and
Berry agreed to beforehand. Neither Bodnar nor his attorney recalls who

11
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reported Berry's claim to his Workers [sic] Compensation carrier; [Bodnar's]

attorney Kepner believes it was done at the request of PC Mike Mey for

“record only” but has no documentation confirming same.
(Id.)

An important moment for Plaintiffs’ bad-faith claim occurred in November 2010.
(See, e.g., Pls.' Br. in Opp. to Def.'s Third Mot. for Summ. J., Doc. 172, at 24.) That is, on
November 4, Lambrecht added a note that “claims leadership” had reached a consensus
“that the deceased would meet the definition of a ‘temporary worker.” (Doc. 173-4, Nov. 4,
2010, at 49.) If the consensus were true, then, all else being equal, Bodnar would be
entitled to coverage under the policy. Lambrecht further noted that claims legal counsel
Kovaly “will do some legal research and get back to us with her findings & opinion” as to
how “temporary worker” is defined under Pennsylvania law. (/d.) He added that, “[i]f the
‘temporary worker definition is found to be ambiguous, we probably cannot rely on the
employer's liability exclusion to bar coverage.” (/d.)

Then, on November 8, 2010, with no explanation contained in the file log, Nationwide
did what Plaintiffs call an “about-face.” (See Doc. 172 at 24.) The claim log on that day
begins with a statement that has been redacted for reasons of legal privilege. (See Doc.
173-4, Nov. 8, 2010, at 49; Def.’s Privilege Log, Doc. 173-4, at 2.) Immediately following the
redaction, it reads: “Accordingly, there is a good faith argument to be made that this loss
falls within the Employer Liability Exclusion to coverage. Thyerefore [sic], a declaratory

judgment complaint is recommended in this matter.” (Doc. 173-4, Nov. 8, 2010, at 49.) At
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oral argument, Defendant's counsel stated that the apparent “about-face” occurred because
of Kovaly's legal advice, but further stated that Defendant would not waive its privilege and
disclose the contents of that advice. (Oral Argument Tr. at 56:13-57:13.)

On March 23, 2011 claims handler Lance Jamison noted that Bodnar's Workers'
Compensation carrier “paid for a claim under Bodnar, but had not obtained necessary
information from Bodnar to show that the claimant Barry [sic] was an employee or IC" and
so it “denied the WC claim.” (Doc. 173-4, Mar. 23, 2011, at 40.) A later entry confirms that
Workers’ Compensation insurance was in fact denied. (/d., Oct. 25, 2011, at 9.)

On April 6, 2011, Jamison added to the claims file a note from a person identified as
‘DC." (See id., Apr. 6, 2011, at 32.) DC describes meeting with Bodnar and his attorney
Frank Kepner the previous day as part of the underlying tort lawsuit. (/d.) His note describes
the background of the case and adds the following information relevant to Berry's
employment status:

o “Mr. Berry had worked with [Bodnar] for two weeks, primarily installing drainage
fields and pipes. Mr. Bodnar utilized his heavy equipment but Mr. Berry also had his
own tools.” (/d.)

o “[Bodnar] did not pay Mr. Berry any benefits. In fact, he did not pay any of his
employees benefits. All of them were treated exactly the same as Mr. Berry with the

notable exception that they were all on his payroll” and Berry was not. (/d. at 33.)

5 This appears to be the new defense counsel in the underlying lawsuit, George Saba. (See Oral
Argument Tr. at 52:17-21.)
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